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171202 (General policy.

17171203 Relationship between RUS and De-
partment of Justice.

1717.1204 Policies and conditions applicable
to settlemants.

171712056 Waiver of existing conditions on

borrowers.

1717.1206 Loans subseguent to settisment,

1717.1207 RUS obligations under loan guar-
anbtees.

1717.1208 Covernment’s rights under loan
documents,

Avrsiorery: 7 U.B.C. 801 e seq., 1921 et seq.,
6941 ef seq.

SOURCE: 66 TR 38646, Sept. 19, 1980, unless
otherwise noted.

Subparfs A~C [Reserved]

Subpart D—-Mergers and Consoli-
dations of Electric Borrowers

SOURCE: 61 ¥R 66871, Dec. 19, 1096, unless
otherwise noted,

§1717.150 General.

(a) 'This subpart establishes RUS
policies and procedures for mergers of
electric borrowers. These policies and
procedures are intended to provide bor-
rowers with the flexibility to negotiate
and enter inte mergers that offer ad-
yantages to the borrowers and to rural
communities, and adeguately protect
the integrity and credit quality of RUS
loang and loan guarantees,

(b) Consistent with prudent Iending
practices, the maintenance of adequate
security for RUS loans and lean guar-
antees, and the objectives of the Rural
Hlectrification Act of 1936, as amended,
(7 17.8.0. 801 ¢of seq.) (BB Act), RUS en-
courages electric borrowers to consider
mergers when such action is likely to
contribute, in the long-term, to greater
operating efficiency and financial
soundness. Borrowers are specifically
encouraged to explore mergers that are
likely to enhance the ability of the
successor to provide reliable electric
service at reasonable cost to BH Act
beneficiaries.

(¢) Pursunant to the loan documents
and RUS regulations, certain mergers
are subject to RUS approval. See
§1717.616.

{d) Since RUS must take action in
order to advance funds and otherwise
conduct business with a successor, RUS

§1717.1581

encourages borrowers to consult RUS
early in tGhe process regardiess of
whether RUS approval of the merger is
reguired. RUS will provide technical
agsistance and guidance to bhorrowers
to help expedite the processing of their
requests and to help resolve potential
problems early in the process.

§1717.151 Definitions.

The definitions set forth in 7 CFR
1716.2 are applicable to this subpart un-
less otherwise sbated. In addition, for
the purpese of this subpars, the fol-
lowing terms shall have the following
meanings:

Active borrower means an electric bor-
rower that has, on the effective date,
an outstanding insured or guaranieed
loan from RUS for rural eloctrifica-
tion, and whose eligibility for future
RUS financing is not restricted pursu-
ant to 7 CFR part 1786.

Active disiribution borrower means an
eleotrio distribution borrower that has,
on the effective dabte, an oubstanding
insured or guaranteed loanh from RUS
for rural electrification, and whose eli-
gibility for future RUS financing is not
regtricted pursuant to 7 CFR part 1786.

Consolidation. Ses Merger.

Coverage ratios means ocollectively
TIER, OTTHR, DSC and ODSC, as these
terms are defined in 7 CFR 1710.2,

Effective date means the date a merg-
er is effective pursuant to applicable
state law.

Former distribution
any organization that

(1) Sells or intends to sell electric
power and energy at retail;

{2) A% one time had an ouistanding
loan made or guaranteed by RUS, or its
predecessor the Rural BElectrification
Administration (RBA) for rural elec-
trification; and

{8) Either repaid such loans at face
value or prepaid pursuant to 7 CFR
pars 1786.

Loan decuments means the morigage
{or other gecurity ingtrument accepb-
able to RURS), the loan contract, and
the promissory note(s) entered into he-
tween the borrower and RUS,

Merger means:

(1) A consolidation where two or
more companies are extinguished and a
new successor is created, acquiring the

borrower means
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assebs, liabilities, franchises and pow-
ers of those passing out of existence;

(2) A merger where one company 1s
absorbed by another, the former ceas-
ing to exist as a separate business enti~
ty, and the latker retaining its own
identity. and acquiring the assels, li-
abilities, franchises and powers of the
former; or ’

(3) A transfer of mortgaged property
by one company to another where the
transferee acquires substantially as an
enbirety the assets, liabilities, fran-
chises, and powers of the transferor.

New lean means a loan to a successor
approved hy RUS on or after the effec-
tive date.

Preexisting loan means a loan to a
borrower approved by RUS pricr fto,
and outstanding on the effective date.

Successor means the entity that con-
tinues as the surviving business entity
as of the effective date, and acquires
all the assets, liahilities, franchises,
and powers of the entity or entities
ceaging to exist as of the effective date.

Transitional assistance means finan-
cial relief provided to borrowers by
RUS during a limited period of time
following a merger.

§1717.152 Required documentation for
all mergers.

In order for RUS He advance funds,
send bills, and otherwise conduct busi-
ness with a sucecessor, the documents
listed in this section must be sub-
mitted to RUS regardless of the need
for RUS approval of the merger. Bor-
rowers are responsible for ensuring
that these documents are received by
RUS in timely fashion. In cases of
mergerg that require RUS approval, or
cases where borrowers must submit re-
guests for transitional assistance, the
documents listed in this section may
be combhined with the documents re-
quired by §1717.157 and/or §1717.160
where appropriate.

(a) Prior to the effective date, bor-
rowers must sabmit:

(1) A transmitial letter on corporate
letterhead signed by the manager of
each active borrower that is a party to
the proposed merger indicating the
borrower’s intention to merge and ten-
tative timeframes, including the pro-
posed effective date;

7 CFR Ch. XVII {1-1-15 Edition)

(2) An original certified board resolu-
ftion from each party to the proposed
merger affirming the board’s support of
the merger,

(3) All documents necessary to evi-
dence the merger pursuant to applica-
hle law. Examples include plan of
merger, articles of merger, amended
articles of incorporation, bylaws, and
notices and filings required by law.
These docwmnents may be copies of doe-
aments filed elsewhere, unless other-
wise specified by RUS; and

(4) A letter addressed to the Adminis-
trator from the counsel of at least one
of the active borrowers hriefly describ-
ing the merger and indicating the rel-
evant statutes under which $the merger
will be consummated.

(b) On or after the effective date, bor-
rowers must submit:

(1) An opinion of counsel from the
successor addressing, among other
things, any pending lifigation, proper
authorization and consammation of
the merger, proper filing and perfec-
tion of RUS’ security interest, and all
approvals required by law. RUS will
provide the form of the opinion of
counsel to the successor;

(2) A letter signed by the manager of
the successor advising RUS of the ef-
fective date of the merger; the cor-
porate name, address, and phone num-
ber; the names of the officers of the
successor; and the taxpayer identifica-
tion number; and .

(8) Bvidence of proper filing and per-
fection of RUS’ gecurity interest, as in-
structed by RUS, and an execuied loan
contract.

81717158 Transitional assistance.

RUS recognizes that short-term fi-
nancial stresses can follow even the
most beneficial mergers. To help sta-
hilize electric rates, enhance the credit
guality of outstanding loans made or
guaranteed by the Government, and
obherwise case the transition period be-
fore the long-term efficiencies and
soconomies of a merger can be realized,
RUS may approve one or more types of
transitional assistance to a successor
under the conditions set forth in this
part.
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§1717.154 Transitional assistance in
connection with new loans,

Reguests for trangitional assistance
in connection with new loans may be
sabmitted to RUS no later than the
Ioan application.

(a) Loan processing priority. (1) RUS
loans are generally processed in chron-
ological order based on the date the
complete application ig received in the
regional or division office. At the bor-
rower’s request, RUS may offer loan
processing priority for the first loan to
g, sucecessor, provided that the loan is
approved by RUS not later than 5 years
after the effective date of the merger.
In considering the request, the Admin-
istrator will take into account, among
other factors, the amount of the loan
application, whether there is a signifi-
cant backlog in pending loan applica-
tions, the impact that loan priority
would have on the backlog, the savings
and efficiencies to be realized from the
merger and the relative importance of
Ioan priority to facilitating the merg-
er. Tha Administrator may, in his or
her sole discretion, grant or decline to
grant priority, or grant priority for a
Timited amount of the loan application
while deferring for later congideration
the remainder of the application.

(%) For any subseguent loans ap-
proved during those § years, RUS may
offer loan processing priority. In re-
viewing reguests for loan processing
priority on subseguent loans, RUS will
consider the loan authority for the fis-
cal year, the borrower’s projected cash
flows, its electric rates and rate dis-
parity, and the likely mitigation ef-
fects of priority loan processing. See 7
CFR 1710.108 and 1710.118,

(3) L.oan processing priority is avail-
able following any merger where ab
least one of the merging parties is an
aective borrower,

(b Supplemental finencing.1) RUS
generally requires that an applicant for
a municipal rate loan obtain a portion
of its debt financing from a supple-
mental source without an RUS guar-
antee, See 7 CFR 1710.110. RUS will, ab
the borrower’s request, waive the re-
guirement to obtain supplemental fi-
nancing for the first RUS loan ap-
proved afier the effective date if that
filrst loan is a municipal rate loan
whose loan period does nobt exceed 2

§1717.154

years, and the loan is approved by RUS
not later than 5 yvears after the effec-
tive date. For any subseguent loans ap-
proved during these 6 years, or if the
borrower reguests a loan period longer
than 2 years, RUS may, subject to the
availability of ioan funds, waive or re-
duce the amount of supplemental fi-
nancing required. In reviewing reguests
to reduce or waive supplemental fi-
nancing on subsequent loans or on
loans with a loan period longsr than 2
years, RUS will consider the dif-
ferences in interest rates between RUS
and supplemental loans and the im-
pacts of this difference on the bor-
rower’s projected cagh flows and its
glectric rates and rate disparity. If sig-
nifieant differences would resuit, the
walver will be granted.

(2) Walver of supplemental financing
may be available if:

(i) All parties to the mergsr are ac-
tive distribution borrowsers, or

(i1} At least one of the merging par-
ties is an active distribution borrower,
all merging parties are either active
dlatribution horrowerg or former dis-
tribution borrowers, and the merger is
effactive after December 19, 1996. .

{c) Reimbursement of general funds and
interim financing. (1) Borrowers may re-
quest RUS loan funds &o reimburse
general funds and/or interim finanecing
used to finance eguipment and facili-
ties included in a RUS approved con-
struction work plan or amendment if
the construction was completed imme-
diately preceding the current loan pe-
riod. This reimbursement period is gen-
erally iimited to 24 months. See 7 CFR
1710,109. RUS may, in connection with
the firet RUS loan approved after the
effective date, approve a reimburse-
ment period of up to 48 months prior to
the current loan period if the loan is
approved not later than 5 years after
the effective date. In reviewing re-
quests for this longer relmbursement
period, RUS will consider the siresses
that the transaction and other costs of
entering into the merger places on ths
borrower’s rates and cash flows, and
the mitigating effects of more generous
reimbursement.

(2) A longer reimbursement period
may he available if:

(1) All parties to the merger are ao-
tive distribution borrowers, or
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(ii) At least one of the merging par-
ties is an active distribution borrower,
all merging parties are either active
distribution borrowers of former dis-
tribution borrowers, and the merger is
effective after December 19, 1996.

{61 FR 66871, Dec, 19, 1996, as amended at 67
FR 58322, Sept. 18, 2002]

§1717.155 Transitional assistance af-
fecting new and preexisting loans.

Requests for transitional assistance
affecting new and preexisting loans
must be received by RUS no later than
2 years after the effective date.

(a) Section 12 deferments. (1) Section 12
of the RE Act (7 T7.8.C. 912) allows RUS
to extend the time of payment of inter-
eat or principal of RUS loans. Section
19 deferments do not exfend the final
maturity of the loan; lower payments
during the deferment period result in
higher paymenis later. Therefore, RUS
may approve a Section 12 deferment of
Joan payments of up to b years only if
such deferments will help to avoid sub-
stantial increases in retail elsctrie
rates during the transition period,
without placing borrowers in financial
stress after the deferment period.

(2) Section 12 deferment may he
available following any merger where
at least onhe of the merging parties is
an ackive borrower.

() Coverage ratios. Required levels for
coverage ratios are set forth in 7 CFR
1710.114 and in the loan documentg.
RUS may approve a plah, oh a case by
case hasis, that provides for a phase-in
perlod for these coverage ratios of up
to b years from the effective date.
Under such a plan the successor would
be permitted to project and achieve
lower levels for one or more of these
coverage ratios during the phase-in pe-
riod.

(1) A phase-in plan for coverage ra-
tios must provide a pro forma level for
each rabio during sach year of the
phase-in perlied and be supporited by a
financial forecast covering a period of
not less than 10 years from the effec-
tive date of the merger. The plan mush
demonstrate that a minimuem TIER
level of 1.00 will be achieved in each
vear, that trends will be generally fa-
vorabie, that the borrower will achieve
the levels required in its loan docu-
ments and BUS regulations by the end

7 CFR Ch. XVII (1-1-15 Edition)

of the phase-in period, and that these
levels will be maintained in subsegquent
years.

(2) In reviewing phase-in plans for
coverage ratios, RUS will review rates,
rate disparity, and likely mitigating
effects of the proposed phase-in plan.

(3) The borrower is responsible for ob-
talning approvals of supplemental
lenders.

(4) Upon RUS approval of a phase-in
plan, the levels in that plan will be
substituted for the levels required in
the borrower's preexisting loan doou-
ments and will be incorporated in any
new loan or security documents.

(8) A phase in plan for coverage ra-
tiog may be available if:

(1) All parties to the merger are ac-
tive distribution horrowers, o

(i1) At least one of the merging par-
ties is an active distribution borrower,
all merging parties are either active
distribution borrowers or former dis-
tribution horrowerg, and the merger is
effective after December 19, 19986.

§1717.156 Transitional assistance af-
feeting preexisting loans.

The fund advance period for an in-
sured loan, which is the peried during
which RUS may advance loan funds to
a borrower, Lberminates automatically
after a specific period of time. See 7
CFR 1714.56. If, on the effective date
the original fund advance period or the
fund advance period as extended pursu-
ant to 7 CFR 1714.566(¢), on any pra-
existing RUS loan to any of the active
borrowers involved in a merger has not
terminated, such fund advance period
shall be auntomatically lengthened by 2
years. On the borrower’s request RUS
will prepare documesnts necessary for
the advance of loan funds. RUS will
prepare docmmnents for the borrower’s
execution that will reflect this exten-
gion and will provide the legal author-
ity for RUS to advance funds to &the
sUCCessor.

§1717.157 Requests for iransitional as-
sistance.

(a) If the merger reguires RUS ap-
proval, the horrower should, where pos-
sible, indicate that it desires transi-
tional assistance at the $ime it re-
guests approval of the merger. The for-
mal request for transitional assistance
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must be received by RUS as specified in
§81717.155 and 17L.166. Documents listed
in this section may bhe combined with
the documents required by $§§1717.152
and/or 1717.160 where appropriate, If the
request for transitional assistance is
submitbed at the same time as a loan
application, documents listed in this
section may be combinad with the loan
application documents where appro-
priate. See 7 CFR part 1710, subpart L.
A request for transitional assistance
must inclade:

(1) Transmittal letter(s) formally
listing the types of transitional assist-
ance requested. If the request is sub-
mitted before the effective date, a
transmittal letter must be signed by
the manager of cach party o the trans-
action, If the request is submitted on
or after the effective date, a trans-
mitbal letber must be signed by the
manager of the successor. Transmittal
letter(s) must be gigned originals on
corporate letterhead stationery;

(2) Board resolution{s). If the request
is submitted before the effective date,
a sepatrabte board resolution must be
submitted from each entity involved in
the merger. If the request is submitted
on or after the effective date, a board
resolution from the sucecassor must be
submitted. Bach board resolution must
he a certified original;

(3) A merger plan, financial forecasts,
and any available studies such as net
present value analyses showing the an-
ticipated costs and benefits of the
merger and likely timeframes for the
merger. The merger plan must cleariy
identify those benefits that cannot be
achieved without a merger, and those
benefits that can be achieved through
other means,

{4y If the iransitional assistance re-
quires RUS approval, the type and ex-
tent of the mitigation that the transi-
tional agsistance is expected to pro-
vide; and

(5) Other information that may be
relevant.

(b) Borrowers are respongible for en-
guring that requests for transitional
assistance are complete and sound in
form and substance when they are sub-
mitted to RUS. After submitting a re-
quaest, borrowers shall promptly notify
RUSR of any changes or evenfs that ma-

§1717.160

terially affect the reguest or any infor-
matbion in the request.

{c) In considering whether to approve
requests for transitional assistance,
RUS will evaluate the costs and bene-
fits of the merger; the type and extent
of the liksly transitional stress; wheth-
er the transitional assistance requested
is likely to materially mitigate such
stress; and the likely impacts on elec-
tric rates and on the security of RUS
loans. Review factors applicable to
sach type of transitional assistance are
set forth in §§1717.164-1717.156.

§1717.158 Mergers with borrowers
who prepaid RUS loans,

In some cases, an active distribution
horrower may merge with a borrower
that has prepaid RUS debt ab a dis-
count pursuant to 7 CFR part 1786, and
whose eligibility for future RUS fi-
nancing is thereby restricted. During
the period when the restrictions on fu-
ture financing are in effect, the suc-
cessor will be eligible for RUS loans to
finance facliities to serve consumers
located in the terribory that was served
by the active distribution borrower im-
mediately prior to the effeckive date,
provided that other requirements for
loan eligibility are met.

§1717.169 Applications for
provals of mergers.

If a proposed merger requires RUS
approval according to RUS regulations
and/or the loan documenis execubed by
any of the active borrowers invelved,
the application must be submitted to
RUS not later than 9¢ days prior to the
aeffective date of the proposed borrower
action. A distribution borrower should
consult with its assignhed RUS general
field representabtive, and a power sup-
ply borrower with the Director, Power
Supply Division for general informa-
tion prior to submitting the request.

§1717.160 Application contents.

An application for RUS approval of a
merger must include the documents
listed in this section. Documents listed
in this section may be combined with
the documenis required by §§1717.152
and/or 1717.157 where appropriate.

(a) Transmitial letters signed by the
managers of all borrowers and non-bor-
rowers who are parties to the proposed

RUS ap-
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merger. These letters must include the
actual corporate name, address, and
taxpayer idensification number of all
parties to the proposed merger. The
transmittal letters must he signed
originals on corporate letterhead sta-
tionery.

(1) Resolutions from the boards of divec-
tors of all borrowers and non-borrowers
who are parties to the proposed merg-
er. This document is the formal request
by each entity for RUS approval of the
proposed merger. The board resolution
must include a deseription of the pro-
posed merger, lncluding btimeframes,
and aunthorization for RUS to release
appropriabe information to supple-
mental or other lenders, and for these
ienders to release appropriate informa-
tion to RUS8. Bach board resolution
must be a certified original,

(c) Bvidence that the proposed merger
will result in a viable entity, and that
the security of outstanding RUS loans
will not be adversely affected by the
action. This evidence shall include fi-
nancial forecasts, and any available
studies such as net present value anal-
yses covering a period of not less than
18 years from the effective date of the
merger, as well as Information sbout
any threatened actions by other par-
ties that could advergely affect the fi-
nanhcial condition of any of the parties
to the proposed merger, or of the suc-
cessor. Such threatened actions may
inelude annexations or other actions
affecting service territory, loads, rates
or other such matiers,

(d) Regulatory information ahout pend-
ing federal or state proceedings per-
taining to any of the parties that could
have material effects on the successor.

(e) Rate infermation. Distribution and
power supply borrowers shall submit
schedules of proposed rates after the
merger, incinding the effects of the
proposed action on rates and the statusg
of any pending rate cases before a state
regulatory authority., The rates of
power supply borrowsrs are subject to
RUS approval. If rates are not pro-
jected to change after the merger, a
statement to that effect will suffice.

(f) Area coverage and line exiension
policies. If any distribution systemns are
parties to the proposed merger, a state-
ment of proposed area coverage and

7 CFR Ch. XVil (1-1-15 Edition)

line extension policies for the suc-
CBess0L.,

§1717.161 Application process.

(a) Borrowsrs are responsible for en-
guring that their applications for RUS
approval of a merger are complete and
sound in form and substance when they
are submitted to RUS. After submit-
ting ah application, borrowers shall
promptly notify RUS of any changes or
events that materially affect the appli-
cation or any informabtion in the appli-
cation,

(b) In reviewing horrower requests for
approval of mergers, RUS will consider
the likely effects of the action on the
ability of the successor to provide reli-
able electric service at reasonahle cost
to RE Act beneficiaries and on the se-
curity of outstanding RUS leans.
Among the factors RUS will consider
are whether the proposed merger is
likely to:

(1) Contribute to greater operating
efficiency and financial soundness;

(2) Mitigate high electrio rates and or
rate disparity;

(3) Help borrowers to diversify their
loads or otherwise hedge risks;

(4) Have beneficial effects on rural
aconomie development in the commu-
nity served hy the borrower, such as di-
versifying the economic base or alle-
viating unemployment; and

{5) Provide other benefits consistent
with the purpeses of the RE Act,

(c) RUS will not approve a merger if,
in the sole judgment of the Adminis-
trabor, such action is likely to have an
adverse effect on the oredit quality of
outstanding loans made or guaranteed
by the Government. RUS will thor-
oughly review each reguest for ap-
proval of such action, including review
of the feasibility and security of out-
standing Government loans according
to the standards in 7 CFR 1710.112 and
1710113, respectively, and in other RUS
regulations,

(d) RUS will keep the horrowers ap-
prised of the progress of their applica-
{ions.

Subparts E-F [Reserved]

140




