§1717.902

other matters. RUGS will promptly no-
tify the borrower upon receiving satis-
factory evidence that the borrower has
complied with gaid instructions.

(cy Approval of concurreni insured
loan. Barly approval of a Hen accom-
modation for a required supplemental
loan does not ehsure that the concur-
rent BRUS insured loan will be ap-
proved. The reguest for the concurrent
insared loan wiil be reviewed when
funds are available to make the loan.
The borrower may be reguested to up-
date certain supporting information in
the loan application if substantial time
has elapsed since the lien accommoda-
tion or subordination was approved,

§1717.902 Other RUS requirements.

Supplemental loans reguired by 7
CFR 1710.110 are subject bo the same
post-loan requirements as insured RUS
loans regarding accepted materials,
construction standards, contracting
and procurement procedures, standard
forms of contracts, RUS approval of
the advance of loan funds, and other
matiers.

§1717.903 Liability.

It iz the intent of this subpars that
any fallure on the part of RUS to com-
ply with any provisions of this subpart,
including without limitation, those
provisiong setting forth specified time-
frames for action by RUS on applica-
tions for lien accommodations or lien
subordinations, shall not give rise %o li-
ability of any kind on the part of the
Governmen’ or any employees of the
Governmment including, without limita-
tion, liability for damages, fees, ex-
penses or costs incurred by or on behalf
of a bhorrower, private lendsr or any
other party.

§1717.904 Exemptions pursuant to sec-
tion 306E of the RE Act.

(a) General policy, If a borrower’s net
worth to RUS debt ratio exceeds 110
percent, as determined by RUS, and
the borrower is in compiiance with all
requirements of its mortgage, loan
agreement with RUS, and any other
agreement with RUS that have not
been exempted in writing hy RUS, RUS
will expeditiously approve a lien ac-
commodation for a concurrent supple-
mental loan if requested in writing by
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the borrower, provided that the secu-
rity, including assurance of repayment,
of loans made or guaranieed by RUS
will remain reasonably adequate.
RUSs approval will he conditioned
apon execution and delivery by the
borrower of a security instrament sat-
isfactory to RUS, if required, and such

additional information, documents,
and opinions of counsel as RUS may re-
gquire.

() Determinaiion of net worth to RUS
debt ratio. A hovrower's ratio of net
waorth to RUS debt will be debsrmined
as set forth in §1717.860(b).

(c) Procedures. If a horrower meets
the requirements of this section, upon
receipt of a complefe application RUS
will prompily notify the borrower and
lender in writing that the lien accom-
modation has been approved subject to
the conditions sefi forth in paragraph
{a} of this section.

{60 FR 3987, Jan. 28, 1894, as amendad at 67
FR 70153, Nov, 21, 2007]

§§1717.905-1717.949 [Reserved]

Subpart T [Reserved]
§§1717.950-1717.999 [Reserved]

Subpart U [Reserved]
§§1717.1000-1717.1049 [Reserved]

Subpart V [Reserved]
$§1717.1060-21717.1099 [Reserved]

Subpart W [Reserved]
§81717.1100~-1717.1149 [Resexved]

Subpart X [Reserved]
§81717.1150-1717.1199 [Reserved]

Subpart Y—Settiement of Debt

Bource: 62 FR 50491, Sept. 26, 1997, unless
othsrwise noted.

§1717.1200 Purpose and scope.

(a) Bection 331(h) of the Consolidated
Farm and Rural Development Act {Con
Act), as amended on April 4, 1996 by
Public Law 104127, 110 Stat. 888 (7
U.8.0, 1981), grants authority to the
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Secretary of Agricultare to ocom-
promise, adjust, reduce, or charge-off
debts or elaims arising from loans
made or gunaranieed under the Rural
Electrification Act of 1936, as amended
{RE Act). Section 331(h} of the Con Act
also authorizes the Secretary of Agri-
culture to adjust, modify, subordinate,
or release the terms of security instru-
ments, leases, contracts, and agree-
ments entered into or administered by
the Rural Utilities Service (RUS). The
Secretary, in 7 OFR 2.47, has delegated
authority under section 33i(h) of the
Con Act to the Administrator of the
RUS, with respect to loans made or
guaranteed by RUS,

{b) This subpart sets forth the polcy
and standards of the Administrator of
RUS with resgpect to the settlement of
debts and claims arvising from leoans
made or guarahteed to raral electric
borrowers under the RE Act. Nothing
in this subpart Hmits the Administra-
tor’s authority under section 12 of the
RE Act,

§$1717.1201 Definitions,

Tarms used in this subpart that are
not defined in this section have the
meanings set forth in 7 OFR part 1710.
In addition, for the purposes of this
subpart:

Application for debt seitlemeni means a
written application containing all of
the information required by
§1717.1204(h}(2), in form and substance
satisfactory to RUS. i

Atterney General means the Attorney
General of the United States of Amer-
1ca.

Claim means any claim of the govern-
ment arising from loans made or guar-
anteed under the RB Act to a rural
electric borrower.

Con Act means the Consolidated
Farm and Rural Development Aot (7
U.8.0C, 1921 et seq.).

Debt means oubstanding debt of a
rural electric borrower (including, but
not necessarily limited to, principal,
acceraed interest, penalties, and the
government’s costs of debt collection)
arising from loans made or guaranteed
under the RE Act.

Enforced collection procedures means
any procedures available to the Admin-
istrator for the collection of debt that
are authorized hy law, in equity, or

_§1717.1202

uhder the borrower’s loan decuments
or obher agreements with RUS.

Loan documenis means the mortgage
{or other security instrument accept-
able Lo RUSZ), the loan contract, and
the promissory note entered into be-
tween the borrower and RUS.

RE Act means the Rural Electrifica-
tion Act of 1936, as amended (7 U.S.C.
901-950D).

Restructure means 4o settle a debt or
claim.

Settle means to reamortize, adjust,
compromise, reduce, or charge-off a
debt or claim.

§1717.1202 General policy.

{a) It ig the polley of the Adminis-
trator that, wherever possible, all debt
owed to the governiment, including hut
not limited to principal and interest,
shall be collected in full in accordance
with the terms of the borrower’s loan
documents.

(b) Nothing in this subpart by itself
modifiss, reduces, waives, or elimi-
nates any obligation of a bhorrower
under its loan documments. Any such
modifications regarding the debt owed
by a bhorrower may be granted under
the authorlty of the Administrator
only by means of the explicit written
approval of the Adminigtrator in each
case. _

(¢) The Administrator's authority to
sebtle debts and claims will apply to
cases where a borrower is unhable to pay
its debts and elaims in accordance with
their terms, as further defined in
§1717.1204(b)(1), and where settlement
wilt maximize, on a preseni value
basis, the recovery of debts and claims
owed to the government.

(d) In structuring settlements and de-
termining the capabitity of the bor-
rower to repay debt and the amount of
debt recovery that is possible, the Ad-
minigtrator will considar, among other
factors, the RE Act, the Nabtional Hn-
ergy Policy Act of 1892 (Pub. L. 102484,
106 Stat. 2776), the policiea and regula-
tions of the Federal Energy Regulatory
Commission, state legislative and regu-
latory actions, and other market and
nonmarket forces as to their effects on
competition in the electric utility in-
dustry ard on rural electric systems in
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particular. Other factors the Adminis-
trator will consider are set forth in
movre detail in §1717.1204.

§1717.1208 Relationship beitween RUS
and Department of Justice.

{a) The Atiorney General will be no-
tified by the Administrator whenever
the Administrator intends to use his or
her authority under section 331(b)of the
Con Act to settle a debt or claim,

{h) If an outstanding claim has been
referred in writing to the Attorney
General, the Administrator will not
use hig or her own authority to settle
the claim withou$ the approval of the
Attorney General.

{ey If an application for additional
debt relief is received from a borrower
whose debt has been settlad in the past
under the authority of the Attorney
General, tGhe Adminigtrator will
promptly notify the Astorney General
hefore proceeding to consider the appli-
cation.

§1717.1204 Policies and conditions ap-
plicable to seftlements.

{(a) General. Settlament of debts and
claims shall be subject to the policies,
requirements, and conditions set forth
in this section and in §1717.1202.

(b) Need for debt settlemeni. (1) 'The
Administrator will not settie any debt
or claim unless the Administrator has
determined that the horrower is unable
to meet its financial obligations under
its Ioan documents according to the
terms of those doctinents, or that the
borrower will not be able to meet said
obligations semetime within the period
of 24 months following the month the
borrower submits its application for
debt settlement to RUS, and, in either
case, such default is likely to continue
indefinitely. The determination of a
borrower’s ability to meet its financial
obligations will be based on analyses
and documentation by RUS of the bor-
rower’s historical, carrent, and pro-
jected costs, revenues, cash flows, as-
gets, opportunities to reduce costs and/
or increase revenues, and other factors
that may be relevant on a case by case
bhasis,

(2) In its application to RUS for debt
settlement, the borrower must provide,
in form and substance satisfactory to
RUS, an in-depth analysis supporting
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the borrower’s contention that it is un-
able or will not be able to meet its fi-
nanclal obligations as described in
paragraph (b)) of this section. The
analysis must include:

{i) An explanation and analysis of the
causes of the borrower’s inability to
meet its finanecial obligations;

{ii) A thorough review and analysis of
the opportunities available or poten-
tially avallable to the borrower to re-
duce administrative ovarhead and
other cosils, improve efficiency and of-
fectivensss, and expand markets and
revenuaes, inclading bat not limited to
opportunities for sharing services,
merging, and/or consolidating, ralsing
rates when appropriate, and renegoti-
ating supplier and service contracts. In
the case of a power supply borrower,
the study shall include such opportuni-
ties among the members of the bor-
rower, uhless the Administrator waives
this reguirement;

{{ii) Documentation of the actionsg
$aken, in progress, or planned by the
horrower (and its member systems, if
applicable) to take advantage of the
opporbunities cited in  paragraph
(OXD)(1i1) of this section; and

{iv) Other analyses and documenta-
tion prescribed by RUS on a case hy
case basis.

3) RUS may require that an inde-
pendent consultant provide an analysis
of the efficiency and effectiveness of
the borrower’s organization and oper-
abions, and those of its member sys-
tems in the case of a power supply bor-
rower. The fellowing conditions will
apply:

(1) RUS wiil select the independent
consultant taking into account, among
other matiers, the consultant’s experi-
ence and expertise in matters relating
to electric utility operations, finance,
and restracturing;

(ii) The contract with the consultant
ahall be to provide services to RUS on
auch terms and conditions as RUS
deems appropriate. The consultant’s
scope of work may include, but shall
not be limited to, an analysis of the
following:

(A) How to maximize the value of the
government's  collateral, such as
through mergers, consolidations, or
gales of all or part of the collateral;
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(B) The wviability of the borrower’s
system, taking into aceount such mat-
ters as system size, service teyritory
and markets, asset base, physical con-
dition of the plant, operating effi-
clency, competitive presgures, industry
trends, and opportunities to expand
markets and improve efficiency and ef-
fectiveness;

(C) The feasibility and the potential
benefits and risks to the borrower and
the govermment of corporate restruc-
turing, including aggregation and
disaggregation;

{D} In the case of a power supply bor-
rower, the retall rate mark-up hy mem-
ber systems and the potential benefits
to Dhe achieved by member restruc-
turing $hrough mergers, consolida-
tions, shared services, and other alli-
ances;

{BE) The quality of the borrower’s
management, management advisors,
consultants, and staff;

{F) Opportunities for reducing over-
head and other costs, for expanding
markets and ravenues, and for improv-
ing the borrower's existing and pro-
spective contractual arrangements for
the purchase and sale of power, pro-
curement of supplies and setvices, and
the operation of plant and facilities;

(G} Opportunities to achieve effi-
ciency gains and increased revenues
based on comparisons with benchmark
electric utilities; and

(H) The accuracy and completeness of
the borrower’s analysis provided under
paragraph (bX2) of this section;

(iti) RUS and, as appropriate, other
creditors, will determine the extent to
which the borrower and third parties
(including the members of a power sup-
piy borrower) will be reguired to par-
ticipate in Fanding the costs of the
independent consultani;

(ivy The borrower will be required to
make available to the consultant all
corporate documents, files, and
records, and to provide the consultant
with acecess to key employess. The bor-
rower will also normally be reguired to
provide the consaltant with office
space convenient to the borrower's op-
erations and records; and

(v)y All analyses, studies, opinions,
memoranda, and other documents and
information prodncedé by the inde-
pendent consultant shall be provided to

§1717.1204

RUS on a confidential basis for consid-
eration in evaluating the borrower’s
application for debt sebtlement. Suech
documents and information may be
made available to the borrower and
other appropriate parties if aunthorized
in writing by RUS.

(4) The borrower may he required to
employ a temporary or permanent
manager accentable to the Adminis-
trator, to manage the bhorrower's oper-
ations to ensure that all actions are
taken to avoid or minimize the need
far debt settlement. The employment
could be on a temporary basis to man-
age the system during the time the
debt settlement is being considered,
and possibly for some time afber any
debt settlement, or it could be on a
permanent basis.

{(6) The borrower must submit, at a
time determined by RUS, a resolution
of its hoard of directors requesting debt
settlement and stating that the bop-
rower is either currently unable to
meeb 1ts financial obligations to the
government or will not he able to mest
said obligations sometime within the
next 24 months, and that, in either
case, the default is likely to continue
indefinitely.

(o) Debt settlement measures. (1) If the
Administrator determines that debt
gettlement is appropriate, the debt: set-
tlement measures the Administrator
will consider under this subpart with
respect to direct, insured, or guaran-
teed loans inclide, but are not limited
to, the following:

(i) Reamortization of debt;

(ii) Bxtension of debi{ maturity, pro-
vided that the maturity of the bor-
rower’s outstanding debt after setile-
ment shall not extend more than 10
years beyond the latest maturity date
prior to settlement;

(1ii) Reduction of the interest rate
charged on the borrower's debt, pro-
vided that the interest rate on any por-
tion of the restructured debt shall not
be reduced to less than § percent, un-
less the Administrator determiness that
reducing the rate below 5 percent
would maximize debt recovery by the
government;

(iv) Porgiveness of interest accrued,
penaliies, and costs incurred by the
government to collect the debt; and
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(v) With the concurrence of the
Under BSecretary for Rural Develop-
ment, forgiveness of loan prineipal.

(2) In the event that RUS has, under
section 306 of the RE Act, guaranteed
loans made by the Federal Finanecing
Bank or other third parties, the Ad-
ministrator may restructure the hor-
rower’s obligations by: aecquiring and
restructuring the guaranteed loan; re-
structuring the loan gnarantee obliga-
tion; restructuring the borrower’s re-
imbursemeni obligations; or by such
means as the Administrator deems ap-
propriate, subject to such consents and
approvals, if any, that may he required
by the third party lender.

(d) Borrower’s obligations to oihey
creditors. The Administrator will not
grant relief on debt owed bo the gov-
ernment unless similar relief, on a pro
rata basis, is granted with respect to
obther secured obligations of the bor-
rower, or the other secured ecreditors
provide other benefits or value to the
debt restructuring. Unsecured creditors
will also be expected to confribute to
the restructuring. If it is not possible
to obbain the expected contributions
from other coreditors, the Adminis-
trator may proceed to settle a bor-
rower’s debt if that will maximize re-
covery by the government and will not
regult in material benefits aceruing to
other creditors ab the expense of the
government.

{e) Compelitive bids for system assels. If
requeasted by RUS, the horrower or the
indapendent consuliant provided for in
paragraph (b)3) of this section shall so-
Helt competitive hids from potential
buyers of the horrower's system or
parts thereof, The hidding process must
be corducted in consultation with RUS
and use standards and procedures ac-
cepiable o RUS. The Administrator
may use the competitive bhids received
as a basis for requiring the sale of all
or part of the borrower’s system as a
condition of settlement of the bor-
rower’s debt. The Administrator may
also consider the bids in evaluating al-
ternative settlement measures,

(f) Valuation of system. (1) The Admin-
istrator will consider the value of the
borrower’s system, including, in the
case of a power supply borrower, the
wholesale power contracts between the
borrower and its member systems. The
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valuation of the wholesale power con-
tracts shall take into account, among
other matters, the rights of the govern-
ment and/or third parties, to assume
the rights and obligations of the bor-
rower under such contracts, to charge
reasonable rates for service provided
undor the contracts, and to otherwise
enforce the contracts in accordance
with their terms, In no case will the
Administrator settle a debt or claim
for less than the value (after consid-
ering the government’s collection
costs) of the borrower’s system and
other collateral securing the debt or
claim.

(2) RUS may use such methods, anai-
¥sed, and assessments as the Adminis-
trator deems appropriate to determine
the value of the borrower’s system.

(g) Rafes. The Administrator will
congider the rates charged for electric
service by the bhorrower and, in the
case of a power supply borrower, by its
members, taking into account, among
other factors, the practices of the Fed-
eral Hnergy Regulatory Commission
(FERC), as adapted to the cooperative
structure of borrowers, and, where ap-
plicable, FERC treatment of any in-
vestments by co-owners in projects
jointly owned by the borrower,

{h) Collection action, The Adminig-
irator will consider whether a selile-
nment 1s favorable to the government in
comparison with the amount that can
he recovered by enforced collection
procedures.

(1) Regulatory approvels. Before the
Administrator wiil approve a sebtle-
ment, the borrower must provide satis-
factory evidence that it has obtained
all approvals required of regulatory
bodies that fthe Administrator deter-
mines are needed to implement rates
ot obher provisions of the settlement,
or that are needed in any other way for
the borrower to fulfill its obligabions
under the settlement.

(i) Cenditions regarding management
and operations. As a condition of debt
settlement, the borrower, and in the
cagse of a power supply borrower, its
members, will be required to imple-
ment those changes in structure, man-
agement, operations, and perforn:ance
deemed necessary by the Adminis-
trator. Those changes may include, bui
are not limited to, the following:
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(1) The borrower may be required to
undertake a corporate restructuring
and/or sell a poriion of its plant, faeili-
ties, or other assets

(2) The borrower may be regaired to
replace senlor management and/or hire
outslde experts acceptable to the Ad-
minigtrator, Such changes may include
a commitment by the borrower’s board
of directors tio restructure and/or ob-
tain new membership to improve hoard
oversight and lsadership;

{3} The borrower may be required to
agree to:

(i) Controls by RUS on the general
funds of the borrower, as well as on any
investments, loans or guarantees by
the borrower, notwithstanding any
limitations on RUS' conirol rights in
the borrower’s loah documents or RUS
regulations; and

(1i) Requirements deemed necessary
by RUS to perfect and protect its lien
on cash deposits, securities, equipment,
vehicles, and otGher items of real or
non-real properiy; and

(4) In the case of a power supply bor-
rower, the borrower may be required to
abtain credit support from its member
systems, as well as pledges and action
plans by the memhers to change their
operaiions, managemens, and organiza-
tional structure (e.g., shared services,
mergers, or consolidations) in order to
reduce operating costs, improve effi-
cieney, and/or expand markets and rev-
gniues.

(k) Conveyance of assets. As a condi-
tion of a seitlement, a borrower may
be required to convey some or all its
assets to the government.

{1y Additional conditions. The borrower
will he required to warrant and agree
that no bonuses or similar exbraor-
dinary compensation has been or will
be provided, for reasons related to the
settlement of goverament debt, to any
officer or employee of the borrowsr or
to other perscns oy entities identified
by RUS. The Administrator may im-
pose such other terms and conditions
of debt ssttlement as the Adminis-
trator determines to be in the govern-
ment's Interests.

(m) Certificaiion of accuracy. Before
the Administrator will approve a debt
settlement, the manager or other ap-
propriate officlal of the borrower must
certify that all information provided to

§1717.1208

the government by the borrower or by
any agent of the borrower, in connec-
tion with the debb settlement, is true,
correct, and complete in all material
raspacts.

§1717.1205 Waiver of existing condi-
tions on borrowers.

Pursuant to section 331¢(b) of the Con
Act, the Administrator, at his or her
sole diseretion, may waive or otherwise
reduce conditions and reguirements
imposged on a borrower by its loan doc-
uments if the Administrator deter-
mines that such action wiil contribute
to enhancement of the government's
recovery of debt. Such waivers or re-
ductions in conditions and require-
ments under this section shall not in-
clude the exsrcise of any of the debb
sebtlament measures set forth in
§1717.1204(c), which ares subject to all of
the requirements of said §1717.1204.

§1717.1206 Loans subseqguent to settle-
ment.

In considering any future loan re-
quests from a borrower whose debt has
been settlad in whole or in part (includ-
ing the sutrviving entity of merged or
consolidated borrowers, where at least
one of said horrowers had its debts set-
tled), it will be presumed that credit
support for the full amount of the re-
guested loan will be required. Such
support may he in a number of forms,
provided that they are acceptable to
the Administrator on a case by ocase
basis. They may include, but need nos
ba limited to, equity infusions and
guarantees of debt repayment, either
from the applicant’s members (In the
case of a power supply borrower), or
from a third party.

§1717.1207 RUS obligations under
loan guarantees.

Nothing in this subpart affects the
obligations of RUS under loan guar-
antee commitments it has made to the
Federal FPinancing Bank or other lend-
ers.

§1717.1208 Government’s rights under
Joan documents.

Nothing' in this subpart limits, modi-

fies, or otherwise affects the rights of
the government under loan docauments
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exeocuted with borrowers, or under law
or squity.

PART 1718—LOAN SECURITY BOC-
UMENTS FOR ELECTRIC BOR-
ROWERS

Subpart A—General

Seo.
1718.1-1718.4% [Resaervedl]

Subpart B—Morigage for Distribution
‘ Borrowers

1718.60
1718.61
1718.62

Definitions.

Policy.

Iixisting mortgagas,

1718.53 Rights of other morigagees.

1718.61 Avallability of modei mortgage.

APPENDIX A TO SUBPART B 70 PART 1718—
MoDEL FoRM OoF MORTGAGE FOR ELECTRIC
DISTRIBUTTON BORROWRRS

Subpart C—Loan Contracts With
Distribution Borrowers

1718.140
1718.101
1718.162

General.

Applleability.

Definitions.

1718.103 Loan contraoct provisions,

1718.104 Avallability of model loanr coniract.

APPENDIX A TO SUBPART C T0 PART 1718—
MoDEL ForM OF LOAN CONTRACT FOR
ELECTRIC DISTRIBUTION BORROWERS

AuTHORITY: T U.8.0. 901 et seq., 1821 el seq.,
6941 et seq.

Subpart A—General
$81718.1-1718.49 [Reserved]

Subpart B—Mortgage for
Distribution Borrowers

SO0URCE: 60 TR 36888, July 18, 1995, unless
otherwise noted.

§1718.50 Definitions,

Unless otherwise indicated, terms
used in this subpart are defined as set
forth in 7 CFR 1713.2,

§1718.51 Polioy.

{a) Adequate loan security must be
provided for loans made or guaranteed
by RUS. The loans are required to be
gsecured by a first mortgage lien on
most of the borrower’s asscts substan-
-tially in the form set forth in appendix
A of this subpart. At the discretion of
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RUS, this model form of mortgage may
bhe adapied to satisfy different legal re-
guirements among the states and indi-
vidugl differences 1n lending cir-
cumstances, provided that such adapta-
tions are consistent with the policies
set forth in this subpart.

(b) Some borrowers, such as certain
public power distriets, may not be able
to provide security in the form of a
first mortgage lien on their assets. In
these cases RUS will consider aoccept-
ing other forms of security, such as
resclutions and pledges of revenues.

(¢) RUS may require supplemental
and amending mortgages to protect its
security, or in connection with addi-
tional loans,

{d) RUS may also require such other
security instruments (such as loan con-
tracts, security agreemenss, fitancing
statements, guarantees, and pledges) as
it deems appropriate.

(e} All distribution horrowers that re-
ceive a loan or loan guarantee from
RUS on or after August 17, 1985 will be
required to enter into a mortgage with
RUS that meets the requirements of
this subpars, The concurrence of any
other lenders secured under the bor-
rower’s exisling mortgage may be ve-
quired before the borrower can enter
into & new mortgage.

§1718.62

Nothing confained in this subpart
amends, invalidates, terminates or re-
scinds ahy existing mortgage entered
into between the borrower and RUS
and any other mortgagees.

Existing mortgages.

§1718.63 Rights of other mortgagees.

Nothing contained in this subpart is
intended to alter or affect any other
morbgagee’s rights under an existing
mortgage.

§1718.64 Awvailability of model mort-
gage,

Single copies of the model mortgage
(RUS Informational Publication 1718 B)
are available from the Administrative
Services Division, Rural Utilities Serv-
ice, United States Department of Agri-
culturs, Waghington, DC 20250-1500.
This document may he reproduced.
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