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program funds improperly spent as a
result of dual participation, if FNS de-
termines that the State agency has not
complied with the requirements in
§246.7(1X1).

(3) Delegaiion of claims responsibility.
The State agency may delegate to its
local agencies the responsibility for
collecting participant c¢laims.

(d) Penalties. In accordance with sec-
tion 12(g) of the National School Lunch
Act, whoever embezzles, willfully
misapplies, steals or obtains by fraud
any funds, assets or property provided
under section 17 of the Child Nutrition
Act of 1966, as amended, whether re-
ceived directly or indirectly from
USDA, or whoever receives, conceals or
retains such funds, assets or property
for hig or her own interest, kKnowing
such funds, assets or property have
been embezzled, willfully misapplied,
stolen, or obtained by fraud shall, if
such funds, assets or property are of
the value of $100 or more, be fined not
more than $25,000 or imprisoned not
more than five years, or hoth, or if
such funds, assets or property are of a
value of less than $100, shall be fined
not more than $1,000 or imprisoned for
not more than one year, or both.

[60 FR 6121, Feb, 13, 1985, as amended at 52
TR 21238, June 4, 1987; 66 TR 832838, Dec, 29,
2000; 71 FR 56731, Sept. 27, 2006; 72 FR 68998,
Dec. 6, 2007; 79 FR 12300, Mar. 4, 2014]

§246.24 Procurement
management.

(a) Reguirements. State and local
agencies shall ensure that subgrantees
comply with the requirements of 7 CFR
part 3016, the nonprocurement debar-
ment/suspension requirements of 7T CFR
part 3017, and if applicable, the loh-
bying restrictions as required in 7 CFR
part 3018 concerning the procurement
and allowability of food in bulk lots,
supplies, equipment and other services
with Program funds. These require-
ments are adopted to ensure that such
materials and services are obtained for
the Program in an effective manner
and in compliance with the provisions
of applicable law and executive orders.

(h) Contractual responsibilities. The
standards contained in A-130 and 7 CFR
part 3016 do not relieve the State or
local agency of the responsibilities
arising under its contracts. The State

and property

§246.25

agency 18 the responsible authority,
without recourse to FNS, regarding the
settlement and satisfaction of all con-
tractual and administrative issues aris-
ing out of procurements entered into in
connection with the Program. This in-
cludes, but is not limited to, disputes,
claims, protests of award, source eval-
uation, or other matters of a contrac-
tual nature. Matters concerning viola-
tion of law are to be referred to such
local, State or Federal authority as
may have proper jurisdiction.

(¢)y State regulations. The State or
local agency may use its own procure-
ment regulations which reflect applica-
ble State and local regulations, pro-
vided that procurements made with
Program funds adhere to the standards
sget forth in A-130 and 7 CFR part 3016.

(d) Preoperty acquived with Program
funds. State and local agencies shall
observe the standards prescribed in 7
CFR part 3016 in their utilization and
digposition of real property and equip-
ment, including automated data proc-
essing equipment, acquired in whole or
in part with Program funds.

[60 FR 6121, Feb. 13, 1985, as amended at 59
FR 11508, Mar. 11, 1994]

§246.25 Records and reports.

(a) Recordkeeping requiremenits. Each
State and local agency shall maintain
full and complete records concerning
Program operations. Such records shall
comply with 7 CFR part 3016 and the
following requirements:

(1) Records shall include, but not be
limited to, information pertaining to
financial operations, food delivery sys-
tems, food instrument issuance and re-
demption, equipment purchases and in-
ventory, certification, nutrition edu-
cation, including hreastfeeding pro-
motion and support, civil rights and
fair hearing procedures.

(2) All records shall be retained for a
minimum of three years following the
date of submission of the final expendi-
ture report for the period to which the
report pertains. If any litigation,
claim, negotiation, audit or other ac-
tion involving the records has been
started before the end of the three-year
period, the records shall be Kept until
all igsues are resolved, or until the end
of the regular three-year period, which-
ever is later. If FNS deems any of the
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Program records to be of historical in-
terest, it may require the State or
local agency to forward such records to
FNS whenever either agency is dis-
posing of them.

(3) Records for nonexpendable prop-
erty acquired in whole or in part with
Program funds shall be retained for
three years after its final disposition.

{4) All records shall be available dur-
ing normal business hours for rep-
resentatives of the Department and the
Comptroller General of the TUnited
States to ingpect, audit, and copy. Any
reports or other documents resulting
from the examination of such records
that are publicly released may not in-
clude confidential applicant or partici-
pant information.

(by Fincncial and participation re-
ports—(1) Moenihly reperts. (1) State
agencies must submit financial and
program performance data on a month-
1¥ basis, as specified by FNS3, to sup-
port program management and funding
decisions. Such information must in-
clude, but may not be limited to:

(A) Actual and projected participa-
tion;

(B) Actual and projected food funds
expenditures;

(C) Actual and projected rebate pay-
ments received from manufacturers.

(D) A listing by source year of food
and N8A funds available for expendi-
ture; and,

(E) NBA expenditures and unligui-
dated obligations.

(ii) State agencies must require local
agencies to report such financial and
participation information as is nec-
essary for the efficient management of
food and NSA funds expenditures.

(2) Annucl reports. (1) Every year,
State agencies must report to FNS3 the
average number of migrant farmworker
household members participating in
the Program during a 12-month period
of time specified by FNS.

(ii) State agencies must submit
itemized NSA expenditure reports an-
nually as an addendum to their WIC
Program closeout reports, ag required
by §246.17(h)(2).

(iii) The State agency must submit
local agency breastfeeding participa-
tion data on an annual bagis to FNS.

(3) Biennial reports. (1) Pariicipant
characteristics report. State and local

7 CFR Ch. 1l (1-1-15 Edition)

agencies must provide such informa-
tion as may be required by FNS to pro-
vide a biennial participant characteris-
tics report. This includes, at a min-
imum, information on income and nu-
tritional risk characteristics of partici-
pants, information on breastfeeding in-
cidence and duration, and participation
in the Program by category (i.e., preg-
nant, breastfeeding and postpartum
women, infants and children) within
each priority level (ag established in
§246.7(e)(4)) and by migrant farm-
worker households.

(ii) Civil rights report. Racial and eth-
nic participation data contained in the
biennial participant characteristics re-
port will also be used to fulfill civil
rights reporting requirements.

(c) Other reports. State agencies must
submit reports to reflect additions and
deletions of local agencies admin-
istering the WIC Program and local
agency address changes as these events
ocour.

(dy Source decumeniation. To be ac-
ceptable for audit purposes, all finan-
cial and Program performance reports
shall be traceable to source docu-
mentation.

(e) Certification of reports. Financial
and Program reports shall be certified
a8 to their completeness and accuracy
by the person given that responsibility
by the State agency.

(f) Use of reports. FNS will use State
agency reports to measure progress in
achieving objectives set forth in the
State Plan, and this part, or other
State agency performance plans. If it is
determined, through review of State
agency reports, Program or financial
analysis, or an audit, that a State
agency is not meeting the objectives
set forth in its State Plan, FNS may
request additional information includ-
ing, but not limited to, reasons for fail-
ure to achieve its objectives.

(g)y Extension of reporting deadline.
FNS may extend the due date for any
Financial and Participation Report
upon receiving a justified request from
the State agency. The State agency
should not wait until the due date if an
extension is to be requested, but should
submit the request as soon ag the need
is known. Failure by a State agency to
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submit a report by its due date may re-
sult in appropriate enforcement ac-
tions by FNS8 1in accordance with
§246.19(a)(2), including withholding of
further grant payments, suspension or
termination of the grant.

[60 FR 6121, Feb. 13, 1985, as amended at 52
TR 21238, June 4, 1987; 53 FR 15653, May 3,
1988; 59 FR 11508, Mar. 11, 1994; 66 FR. 53528,
Bept. b, 2000; 71 FR 56731, Sept. 27, 2008; 72 FR
24183, May 2, 2007; 76 TR 59890, Sept, 27, 2011]

$246.26 Other provisions.

(a) No aid reduction. The value of ben-
efits or assistance available under the
Program shall not be considered as in-
come or resources of participants or
their families for any purpose under
Federal, State, or local laws, including,
but not limited to, laws relating to
taxation, welfare and public assistance
programs.

(by Statistical informaition. FNS re-
serves the right to use information ob-
tained under the Program in a sum-
mary, statistical or other form which
does not identify particular individ-
uals.

(c) Medical information. FNS may re-
guire the State or local agencies to
supply medical data and other informa-
tion collected under the Program in a
form that does not identify particular
individuals, to enable the Secretary or
the State agencies to evaluate the ef-
fect of food intervention upon low-in-
come individuals determined to be at
nutritional risk.

(d) Confidenticlity of applicant and
participant information—1) WIC pur-
poses. (1) Confidential applicant and
participant information is any infor-
mation about an applicant or partici-
pant, whether it is obtained from the
applicant or participant, another
source, or generated as a result of WIC
application, certification, or participa-
tion, that individually identifies an ap-
plicant or participant and/or family
member{s). Applicant or participant in-
formation is confidential, regardless of
the original source and exclusive of
previougly applicable confidentiality
provided in accordance with other Fed-
eral, State or local law.

(ii) Except as otherwise permitted by
this section, the State agency must re-
strict the use and disclosure of con-
fidential applicant and participant in-

§246.26

formation to persons directly con-
nected with the administration or en-
forcement of the WIC Program whom
the State agency determine have a
need to know the information for WIC
Program purposes. These persons may
include, but are not limited to: per-
sonnel from its local agencies and
other WIC 3tate or local agencies; per-
sons under contract with the State
agency to perform research regarding
the WIC Program, and persons inves-
tigating or prosecuting WIC Program
violations under Federal, State or local
law.

(2) Non-WIC purposes. (1) Use by WIC
Stete and lecal agencies. Any WIC State
or local agency may use confidential
applicant and participant information
in the administration of itg other pro-
grams that serve persons eligible for
the WIC Program in accordance with
paragraph (h) of this section.

(i1) Disclosure to public erganizations.
The State agency and its local agencies
may disclose confidential applicant
and participant information to public
organizations for use in the adminis-
tration of their programs that serve
persons eligible for the WIC Program
in accordance with paragraph (h) of
this section.

(3) Child abuse and neglect reporiing.
Staff of the State agency and its local
agencies who are required by State law
to report known or suspected child
abuse or neglect may disclose confiden-
tial applicant and participant informa.-
tion without the consent of the partici-
pant or applicant to the extent nec-
essary to comply with such law.

(4) Release forms. Except in the case of
subpoenas or search warrants (see
paragraph (i) of this section), the State
agency and its local agencies may dis-
close confidential applicant and partic-
ipant information to individuals or en-
tities not listed in this section only if
the affected applicant or participant
signs a release form authorizing the
digclosure and specifying the parties to
which the information may be dis-
closed. The State or local agency must
permit applicants and participants to
refuse to sign the release form and
must notify the applicants and partici-
pants that signing the form is not a
condition of eligibility and refusing to
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sign the form will not affect the appli-
cant’s or participant’s application or
participation in the WIC Program. Re-
leage forms authorizing disclosure to
private physicians or other health care
providers may be included as part of
the WIC application or certification
process. All other requests for appli-
cants or participants to sign voluntary
release forms must occur after the ap-
plication and certification process is
completed.

(b)Y Access teo information by cpplicants
and participents. The State or local
agency must provide applicants and
participants access to all information
they have provided to the WIC Pro-
gram. In the case of an applicant or
participant who is an infant or child,
the access may he provided to the par-
ent or guardian of the infant or child,
assuming that any issues regarding
custody or guardianship have been set-
tled. However, the State or local agen-
¢y need not provide the applicant or
participant ¢(or the parent or guardian
of an infant or child) access to any
other information in the file or record
such as documentation of income pro-
vided by third parties and staff assess-
ments of the participant’s condition or
behavior, unless required by Federal,
State, or local law or policy or unless
the information supports a State or
local agency decision heing appealed
pursuant to § 246.9.

(e) Confidentiality of vendor informa-
tion. Confidential vendor information
iz any information about a vendor
(whether it ig obtained from the vendor
or another source) that individually
identifies the vendor, except for ven-
dor’s name, address, telephone number,
Web site/e-mail address, store type, and
authorization status. Except as other-
wise permitted by this section, the
State agency must restrict the use or
disclosure of confidential vendor infor-
mation to:

(1) Persong directly connected with
the adminigtration or enforcement of
the WIC Program or SNAP who the
State agency determines have a need
to know the information for purposes
of these programs. These persons may
include personnel from its local agen-
cies and other WIC State and local
agencies and persons investigating or

7 CFR Ch. Il (1-1-15 Edition)

progecuting WIC or SNAP violations
under Federal, State, or local law;

(2) Persons directly connected with
the administration or enforcement of
any Federal or State law or local law
or ordinance. Prior to releasing the in-
formation to one of these parties (other
than a Federal agency), the State agen-
¢y must enter into a written agree-
ment with the requesting party speci-
fving that such information may not
be used or redisclosed except for pur-
poses directly connected to the admin-
istration or enforcement of a Federal,
or State law; and

(3) A vendor that is subject to an ad-
verse action, including a claim, to the
extent that the confidential informa-
tion concerns the vendor subject to the
adverse action and is related to the ad-
verse action.

(4) At the discretion of the BState
agency, all authorized vendors and ven-
dor applicants regarding vendor sanc-
tions which have heen imposged, identi-
fving only the vendor’s name, address,
length of the disgualification or
amount of the civil money penalty, and
a summary of the reason(s) for such
sanction provided in the notice of ad-
verse action. Such information may be
discloged only following the exhaustion
of all administrative and judicial re-
view, in which the State agency has
prevailed, regarding the sanction im-
posed on the subject vendor, or the
time period for requesting such review
has expired.

() Confidenticlity of SNAP retailer in-
formation. Except as otherwise provided
in this section, the State agency must
restrict the use or disclosure of infor-
mation about SNAP retailers obtained
from SNAP, including information pro-
vided pursuant to Section 9(c) of the
Food and Nutrition Act of 2008 (7 U.S.C.
2018¢c)) and §278.1¢q) of this chapter, to
persons directly connected with the ad-
ministration or enforcement of the
WIC Program.

(2y USDA and the Compiroller General.
The State agency must provide the De-
partment and the Comptroller General
of the United States access to all WIC
Program records, including confiden-
tial vendor, applicant and participant
information, pursuant to §246.25(a)4).

(h) Reguirements for use and disclosure
of confidential applicant and participant
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disclogsing the confidential information
iz in the best interest of the Program,
inform the court or the receiving party
that this information is confidential
and seek to limit the disclogure hy:

(A) Providing only the specific infor-
mation requested in the subpoena and
no other information; and,

(B) Limiting to the greatest extent
possible the public access to the con-
fidential information disclosed.

(2) Search warrant precedures. In re-
sponding to a search warrant for con-
fidential information, the State or
local agency must use the following
procedures:

(i) Upon receiving the search war-
rant, immediately notify its State
agency,

(iiy Immediately notify legal counsel
for the State or local agency;

(iii) Comply with the search warrant;
and,

(iv) Inform the individual(s) serving
the search warrant that the informa-
tion being sought is confidential and
seek to limit the disclosure by:

(A) Providing only the specific infor-
mation requested in the search warrant
and no other information; and

(B) Limiting to the greatest extent
possible the public access to the con-
fidential information disclosed.

(J) Data collection related to local agen-
cies. (1) Each State agency must collect
data related to local agencies that have
an agreement with the State agency to
participate in the program for each of
Federal fiscal years 2006 through 2009,
including those local agencies that par-
ticipated only for part of the fiscal
vear. Such data shall include:

(i) The name of each local agency;

(ii) The city in which each local
agency was headguartered and the
name of the state,

(iii) The amount of funds provided to
the participating organization, i.e., the
amount of federal funds provided for
nutrition services and administration
to each participating local agency; and

(iv) The type of participating organi-
zation, e.g., government agency, edu-
cational institution, non-profit organi-
Zation/secular, non-profit organization/
faith-based, and *other.”

(2) On or hefore August 31, 2007, and
each subsequent year through 2010,
State agencies must report to FNS

7 CFR Ch. Il (1-1-15 Edition)

data as specified in paragraph (j)(1) of
this section for the prior Federal fiscal
vear. State agencies must submit this
data in a format designated by FNS.

(k) Program evaluctions. State and
local WIC agencies and contractors
must cooperate in studies and evalua-
tions conducted by or on behalf of the
Department, related to programs au-
thorized under the Richard B. Russell
National School Lunch Act and the
Child Nutrition Act of 1966 (42 U.3.C.
1786).

[60 FR 6121, Feb. 13, 1985, as amended at 53
FR 36301, SBept. 13, 1988; 66 FR 83288, Dec. 29,
2000; 71 FR 56731, SBept, 27, 2006; 72 FR 24184,
May 2, 2007; 73 R 21811, Apr, 23, 2008; 76 FR
37983, Juns 29, 2011]

$246.27 Program information.

Any person who wishes information,
assistance, records or other public ma-
terial shall request such information
from the S8tate agency. or from the
FN& Regional Office serving the appro-
priate State as listed below:

(a) Connecticut, Maine, Massachu-
setts, New Hampshire, New York,
Rhode Island, Vermont: U.S. Depart-
ment of Agriculture, FNS, Northeast
Region, 10 Causeway Street, room 501,
Boston, Massachusetts 02222-1066.

(h) Delaware, District of Columbia,
Maryland, New Jersey, Pennsylvania,
Puerto Rico, Virginia, Virgin Islands,
West Virginia: U.8. Department of Ag-
riculture, FNS, Mid-Atlantic Region,
Mercer Corporate Park, 300 Corporate
Boulevard, Robbingville, New Jersey
08691-1598.

(¢y Alabama., Florida, Georgia, Ken-
tucky., Mississippi, North Carolina,
South Carolina, Tennessee: U.8. De-
partment of Agriculture, FNS, S8outh-
east Region, 61 Forsyth Street, 8W.,
room 87136, Atlanta, Georgia 30303.

(d) Tllinois, Indiana, Michigan, Min-
nesota, Ohio, Wisconsin: U.S. Depart-
ment of Agriculture, FNS, Midwest Re-
gion, 77 West Jackson Boulevard—20th
Floor, Chicago, T1linois 60604-3507.

(e} Arkansas, Louisiana, New Mexico,
Oklahoma, Texas: U.S. Department of
Agriculture, FNS, Southwest Region,
1100 Commerce Street, room 5-0-30,
Dallas, Texas Th242.

(f) Colorado, lowa, Kansas, Missouri,
Montana, Nebraska, North Dakota,
South Dakota, Utah, Wyoming: TU.S.
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Department of Agriculture, FNS,
Mountain Plaing Region, 1244 Speer
Boulevard, suite 903, Denver, Colorado
80204.

(g)» Alaska, American Samoa, Ari-
zona, California, the Commonwealth of
the Northern Mariana Islands, Guam,
Hawaii, Idaho, Nevada, Oregon, Wash-
ington: U.8. Department of Agri-
culture, FNS, Western Region, 90 Sev-
enth Street, Suite #10-100, San Fran-
cisco, California 94103.

[60 FR 6121, Feh. 13, 1985; 50 'R 8098, Feb. 28,
1985, as amended at 59 FR 11508, Mar. 11, 1994;
71 FR 56733, Bept. 27, 2006; 73 FR 11314, Mar.
3, 2008]

§246.28 OMB control numbers.

The following control numbers have
heen assigned to the information col-
lection requirements in 7 CFR part 246
by the Office of Management and Budg-
et pursuant to the Paperwork Reduc-
tion Act of 1980, Pub. L. 96-511.

Current
OMB control
no.

7 GFR part 248 section where requirements
are described

0584-0386
05840043
05840043
0584-0386
0534-0043
0584-0386
0584-A536
0584-A536
0584-0386
05840043
05840043
0584-0043
05340043
0584-0043
05840043
05840043
0584-0043,
05840347

[60 FR 6121, Feb, 13, 1985, as amended at 53
TR 15653, May 3, 1988; 54 FR 51295, Dec, 14,
1989; 58 TR 11507, Feb, 26, 1993]

PART 247—COMMODITY
SUPPLEMENTAL FOOD PROGRAM

Bec.
2471
2472
247.3

Definitions.

The purpose and scope of CBFP.

Administering agencies,

2474 Agreements,

2475 Btate and local agency responsibil-
ities,

2476 Btate Plan,

2477 Selection of local agencies,

§247.1

247.8 Individuals applying to participate in
CBFP.

247.9 Hligibility requirements,

24710 Distribution and use of CSFP com-
modities,

24711 Applicants exceed cageload levels,

24712 Rights and responsibilities.

24713 Provisions for non-English or limited-
English speakers,

247,14 Other public agsistance programs,

24715 Notification of eligibility or ineligi-
bility of applicant.

24716 Certification period.

24717 Notification of discontinuance of par-
ticipant,

24718 Nutrition education,

24719 Dual participation.

24720 Program violations.

247,21 Cageload asgignment.
24722 Allocation and dishursement of ad-
minigtrative funds to State agsnciss,
247.23 Btate provision of administrative
funds to local agenciss,

24724 Recovery and redistribution of case-
load and administrative funds.

24725 Allowable wuses of administrative
funds and other funds,

247.26 Return of administrative funds,

247.27 Financial management,

24728 Storage and inventory of commod-
ities.

247.29 Reports and recordkeeping.

247,30 Claims,

247,31 Aundits and investigations,

247,32 Termination of agency participation,

24733 Fair hearings.

247.34 Management reviews.

247356 Local agency appeals of State agency
actions,

247.36 Confidentiality of applicants or par-
ticipants,

247 37 Civil rights requirements.

AUTHORITY: 8ec, 5, Puh, L, 93-86, 87 Stat,
249, as added by Sec. 1304(bx2), Pub. L. 95-113,
91 Stat, 980 (7 U.B.C. 612c note); sec, 1335,
Pub, L, 97-98, 956 Stat, 1293 (7 U.8.C. 6l2¢
note); sec. 209, Pub, L. 98-8, 97 Stat. 35 (7
U.8.C. 612¢ note); sec. 2(8), Pub, L. 98-92, 97
Stat, 611 (7 U,8.C, 612¢ note); sec, 1562, Pub,
.. 99-198, 99 Stat, 1590 (7 U.8,C. 612c note);
gec. 101(k), Pub. L. 100-202; sec. 1771{a), Pub.
L. 101-624, 101 Stat. 3806 (7 U.5.C. 612c note);
sec 402(a), Pub. L. 104-127, 110 Stat, 1028 (T
U.8.C. 612¢ note); sec. 4201, Pub. L. 107-171,
116 Stat. 134 (7 U.B.C. T901 note); sec. 4221,
Pub, L, 110-246, 122 Stat, 1886 (7 U,8.C, 6l2c
note); sec. 4221, Pub. L. 113-79, 7 U.8.C. 612¢
note).

SOURCE: T0 FR 47063, Aug. 11, 2005, unless
otherwise noted.

§247.1 Definitions.

Following is a list of definitions that
apply to the Commodity Supplemental
Food Program (CSFP).
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