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applicable law, the Commission may refer the
dispute to the Commission’s Dispute Resolution
Service. The Dispute Resolution Service shall
consult with the Secretary and the Commission
and issue a non-binding advisory within 90 days.
The Secretary may accept the Dispute Resolu-
tion Service advisory unless the Secretary finds
that the recommendation will not adequately
protect the fish resources. The Secretary shall
submit the advisory and the Secretary’s final
written determination into the record of the
Commission’s proceeding.

(June 10, 1920, ch. 285, pt. I, §33, as added Pub. L.
109-58, title II, §241(c), Aug. 8, 2005, 119 Stat. 675.)

SUBCHAPTER II—REGULATION OF ELEC-
TRIC UTILITY COMPANIES ENGAGED IN
INTERSTATE COMMERCE

§824. Declaration of policy; application of sub-
chapter

(a) Federal regulation of transmission and sale
of electric energy

It is declared that the business of transmitting
and selling electric energy for ultimate distribu-
tion to the public is affected with a public inter-
est, and that Federal regulation of matters re-
lating to generation to the extent provided in
this subchapter and subchapter III of this chap-
ter and of that part of such business which con-
sists of the transmission of electric energy in
interstate commerce and the sale of such energy
at wholesale in interstate commerce is nec-
essary in the public interest, such Federal regu-
lation, however, to extend only to those matters
which are not subject to regulation by the
States.

(b) Use or sale of electric energy in interstate
commerce

(1) The provisions of this subchapter shall
apply to the transmission of electric energy in
interstate commerce and to the sale of electric
energy at wholesale in interstate commerce, but
except as provided in paragraph (2) shall not
apply to any other sale of electric energy or de-
prive a State or State commission of its lawful
authority now exercised over the exportation of
hydroelectric energy which 1is transmitted
across a State line. The Commission shall have
jurisdiction over all facilities for such trans-
mission or sale of electric energy, but shall not
have jurisdiction, except as specifically provided
in this subchapter and subchapter III of this
chapter, over facilities used for the generation
of electric energy or over facilities used in local
distribution or only for the transmission of elec-
tric energy in intrastate commerce, or over fa-
cilities for the transmission of electric energy
consumed wholly by the transmitter.

(2) Notwithstanding subsection (f) of this sec-
tion, the provisions of sections 824b(a)(2), 824e(e),
8241, 824j, 824j-1, 824k, 8240, 824p, 824q, 824r, 824s,
824t, 824u, and 824v of this title shall apply to
the entities described in such provisions, and
such entities shall be subject to the jurisdiction
of the Commission for purposes of carrying out
such provisions and for purposes of applying the
enforcement authorities of this chapter with re-
spect to such provisions. Compliance with any
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order or rule of the Commission under the provi-
sions of section 824b(a)(2), 824e(e), 824i, 824j,
824j-1, 824k, 8240, 824p, 824q, 824r, 824s, 824t, 824u,
or 824v of this title, shall not make an electric
utility or other entity subject to the jurisdic-
tion of the Commission for any purposes other
than the purposes specified in the preceding sen-
tence.

(c) Electric energy in interstate commerce

For the purpose of this subchapter, electric
energy shall be held to be transmitted in inter-
state commerce if transmitted from a State and
consumed at any point outside thereof; but only
insofar as such transmission takes place within
the United States.

(d) “Sale of electric energy at wholesale” defined

The term ‘‘sale of electric energy at whole-
sale’” when used in this subchapter, means a sale
of electric energy to any person for resale.

(e) “Public utility” defined

The term ‘‘public utility” when used in this
subchapter and subchapter III of this chapter
means any person who owns or operates facili-
ties subject to the jurisdiction of the Commis-
sion under this subchapter (other than facilities
subject to such jurisdiction solely by reason of
section 824e(e), 824e(f),l 824i, 824j, 824j-1, 824k,
8240, 824p, 824q, 824r, 824s, 824t, 824u, or 824v of
this title).

(f) United States, State, political subdivision of a
State, or agency or instrumentality thereof
exempt

No provision in this subchapter shall apply to,
or be deemed to include, the United States, a
State or any political subdivision of a State, an
electric cooperative that receives financing
under the Rural Electrification Act of 1936 (7
U.S.C. 901 et seq.) or that sells less than 4,000,000
megawatt hours of electricity per year, or any
agency, authority, or instrumentality of any
one or more of the foregoing, or any corporation
which is wholly owned, directly or indirectly, by
any one or more of the foregoing, or any officer,
agent, or employee of any of the foregoing act-
ing as such in the course of his official duty, un-
less such provision makes specific reference
thereto.

(g) Books and records

(1) Upon written order of a State commission,
a State commission may examine the books, ac-
counts, memoranda, contracts, and records of—

(A) an electric utility company subject to its
regulatory authority under State law,

(B) any exempt wholesale generator selling
energy at wholesale to such electric utility,
and

(C) any electric utility company, or holding
company thereof, which is an associate com-
pany or affiliate of an exempt wholesale gener-
ator which sells electric energy to an electric
utility company referred to in subparagraph
A),

wherever located, if such examination is re-
quired for the effective discharge of the State

180 in original. Section 824e of this title does not contain a
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commission’s regulatory responsibilities affect-
ing the provision of electric service.

(2) Where a State commission issues an order
pursuant to paragraph (1), the State commission
shall not publicly disclose trade secrets or sen-
sitive commercial information.

(3) Any United States district court located in
the State in which the State commission re-
ferred to in paragraph (1) is located shall have
jurisdiction to enforce compliance with this sub-
section.

(4) Nothing in this section shall—

(A) preempt applicable State law concerning
the provision of records and other informa-
tion; or

(B) in any way limit rights to obtain records
and other information under Federal law, con-
tracts, or otherwise.

(5) As used in this subsection the terms ‘‘affili-
ate’”, ‘‘associate company’’, ‘‘electric utility
company’’, ‘holding company’’, ‘‘subsidiary
company’’, and ‘‘exempt wholesale generator”
shall have the same meaning as when used in
the Public Utility Holding Company Act of 2005
[42 U.S.C. 16451 et seq.].

(June 10, 1920, ch. 285, pt. II, §201, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 847; amend-
ed Pub. L. 95-617, title II, §204(b), Nov. 9, 1978, 92
Stat. 3140; Pub. L. 102-486, title VII, §714, Oct. 24,
1992, 106 Stat. 2911; Pub. L. 109-58, title XII,
§§1277(b)(1), 1291(c), 1295(a), Aug. 8, 2005, 119 Stat.
978, 985.)

REFERENCES IN TEXT

The Rural Electrification Act of 1936, referred to in
subsec. (f), is act May 20, 1936, ch. 432, 49 Stat. 1363, as
amended, which is classified generally to chapter 31
(§901 et seq.) of Title 7, Agriculture. For complete clas-
sification of this Act to the Code, see section 901 of
Title 7 and Tables.

The Public Utility Holding Company Act of 2005, re-
ferred to in subsec. (g2)(5), is subtitle F of title XII of
Pub. L. 109-58, Aug. 8, 2005, 119 Stat. 972, which is classi-
fied principally to part D (§16451 et seq.) of subchapter
XII of chapter 149 of Title 42, The Public Health and
Welfare. For complete classification of this Act to the
Code, see Short Title note set out under section 15801
of Title 42 and Tables.

AMENDMENTS

2005—Subsec. (b)(2). Pub. L. 109-58, §1295(a)(1), sub-
stituted ‘‘Notwithstanding subsection (f) of this sec-
tion, the provisions of sections 824b(a)(2), 824e(e), 824i,
824j, 824j-1, 824k, 8240, 824p, 824q, 824r, 824s, 824t, 824u,
and 824v of this title” for ‘‘The provisions of sections
824i, 824j, and 824k of this title”” and ‘‘Compliance with
any order or rule of the Commission under the provi-
sions of section 824b(a)(2), 824e(e), 8241, 824j, 824j-1, 824k,
8240, 824p, 824q, 824r, 824s, 824t, 824u, or 824v of this
title” for ‘‘Compliance with any order of the Commis-
sion under the provisions of section 824i or 824j of this
title”.

Subsec. (e). Pub. L. 109-58, §1295(a)(2), substituted
‘‘section 824e(e), 824e(f), 824i, 824j, 824j-1, 824k, 8240, 824p,
824q, 824r, 824s, 824t, 824u, or 824v of this title” for ‘‘sec-
tion 824i, 824j, or 824k of this title”.

Subsec. (f). Pub. L. 109-58, §1291(c), which directed
amendment of subsec. (f) by substituting ‘‘political
subdivision of a State, an electric cooperative that re-
ceives financing under the Rural Electrification Act of
1936 (7 U.S.C. 901 et seq.) or that sells less than 4,000,000
megawatt hours of electricity per year,” for ‘‘political
subdivision of a state,”, was executed by making the
substitution for ‘‘political subdivision of a State,” to
reflect the probable intent of Congress.
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Subsec. (g)(5). Pub. L. 109-58, §1277(b)(1), substituted
€¢2005>” for “1935”".

1992—Subsec. (g). Pub. L. 102-486 added subsec. (g).

1978—Subsec. (b). Pub. L. 95-617, §204(b)(1), designated
existing provisions as par. (1), inserted ‘‘except as pro-
vided in paragraph (2) after ‘‘in interstate commerce,
but’’, and added par. (2).

Subsec. (e). Pub. L. 95-617, §204(b)(2), inserted ‘‘(other
than facilities subject to such jurisdiction solely by
reason of section 824i, 824j, or 824k of this title)” after
‘‘under this subchapter’’.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by section 1277(b)(1) of Pub. L. 109-58 ef-
fective 6 months after Aug. 8, 2005, with provisions re-
lating to effect of compliance with certain regulations
approved and made effective prior to such date, see sec-
tion 1274 of Pub. L. 109-58, set out as an Effective Date
note under section 16451 of Title 42, The Public Health
and Welfare.

STATE AUTHORITIES; CONSTRUCTION

Nothing in amendment by Pub. L. 102-486 to be con-
strued as affecting or intending to affect, or in any way
to interfere with, authority of any State or local gov-
ernment relating to environmental protection or siting
of facilities, see section 731 of Pub. L. 102-486, set out
as a note under section 796 of this title.

PRIOR ACTIONS; EFFECT ON OTHER AUTHORITIES

Section 214 of Pub. L. 95-617 provided that:

‘‘(a) PRIOR ACTIONS.—No provision of this title [enact-
ing sections 823a, 824i to 824k, 824a-1 to 824a-3 and
82560-1 of this title, amending sections 796, 824, 824a,
824d, and 825d of this title and enacting provisions set
out as notes under sections 824a, 824d, and 825d of this
title] or of any amendment made by this title shall
apply to, or affect, any action taken by the Commis-
sion [Federal Energy Regulatory Commission] before
the date of the enactment of this Act [Nov. 9, 1978].

‘“(b) OTHER AUTHORITIES.—No provision of this title
[enacting sections 823a, 824i to 824k, 824a-1 to 824a-3 and
8260-1 of this title, amending sections 796, 824, 824a,
824d, and 825d of this title and enacting provisions set
out as notes under sections 824a, 824d, and 825d of this
title] or of any amendment made by this title shall
limit, impair or otherwise affect any authority of the
Commission or any other agency or instrumentality of
the United States under any other provision of law ex-
cept as specifically provided in this title.”

§ 824a. Interconnection and coordination of fa-
cilities; emergencies; transmission to foreign
countries

(a) Regional districts; establishment; notice to
State commissions

For the purpose of assuring an abundant sup-
ply of electric energy throughout the United
States with the greatest possible economy and
with regard to the proper utilization and con-
servation of natural resources, the Commission
is empowered and directed to divide the country
into regional districts for the voluntary inter-
connection and coordination of facilities for the
generation, transmission, and sale of electric en-
ergy, and it may at any time thereafter, upon
its own motion or upon application, make such
modifications thereof as in its judgment will
promote the public interest. Each such district
shall embrace an area which, in the judgment of
the Commission, can economically be served by
such interconnection and coordinated electric
facilities. It shall be the duty of the Commission
to promote and encourage such interconnection
and coordination within each such district and



§824a

between such districts. Before establishing any
such district and fixing or modifying the bound-
aries thereof the Commission shall give notice
to the State commission of each State situated
wholly or in part within such district, and shall
afford each such State commission reasonable
opportunity to present its views and recom-
mendations, and shall receive and consider such
views and recommendations.

(b) Sale or exchange of energy; establishing
physical connections

Whenever the Commission, upon application of
any State commission or of any person engaged
in the transmission or sale of electric energy,
and after notice to each State commission and
public utility affected and after opportunity for
hearing, finds such action necessary or appro-
priate in the public interest it may by order di-
rect a public utility (if the Commission finds
that no undue burden will be placed upon such
public utility thereby) to establish physical con-
nection of its transmission facilities with the fa-
cilities of one or more other persons engaged in
the transmission or sale of electric energy, to
sell energy to or exchange energy with such per-
sons: Provided, That the Commission shall have
no authority to compel the enlargement of gen-
erating facilities for such purposes, nor to com-
pel such public utility to sell or exchange en-
ergy when to do so would impair its ability to
render adequate service to its customers. The
Commission may prescribe the terms and condi-
tions of the arrangement to be made between
the persons affected by any such order, includ-
ing the apportionment of cost between them and
the compensation or reimbursement reasonably
due to any of them.

(c) Temporary connection and exchange of facili-
ties during emergency

During the continuance of any war in which
the United States is engaged, or whenever the
Commission determines that an emergency ex-
ists by reason of a sudden increase in the de-
mand for electric energy, or a shortage of elec-
tric energy or of facilities for the generation or
transmission of electric energy, or of fuel or
water for generating facilities, or other causes,
the Commission shall have authority, either
upon its own motion or upon complaint, with or
without notice, hearing, or report, to require by
order such temporary connections of facilities
and such generation, delivery, interchange, or
transmission of electric energy as in its judg-
ment will best meet the emergency and serve
the public interest. If the parties affected by
such order fail to agree upon the terms of any
arrangement between them in carrying out such
order, the Commission, after hearing held either
before or after such order takes effect, may pre-
scribe by supplemental order such terms as it
finds to be just and reasonable, including the
compensation or reimbursement which should
be paid to or by any such party.

(d) Temporary connection during emergency by
persons without jurisdiction of Commission

During the continuance of any emergency re-
quiring immediate action, any person engaged
in the transmission or sale of electric energy
and not otherwise subject to the jurisdiction of
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the Commission may make such temporary con-
nections with any public utility subject to the
jurisdiction of the Commission or may construct
such temporary facilities for the transmission of
electric energy in interstate commerce as may
be necessary or appropriate to meet such emer-
gency, and shall not become subject to the juris-
diction of the Commission by reason of such
temporary connection or temporary construc-
tion: Provided, That such temporary connection
shall be discontinued or such temporary con-
struction removed or otherwise disposed of upon
the termination of such emergency: Provided fur-
ther, That upon approval of the Commission per-
manent connections for emergency use only
may be made hereunder.

(e) Transmission of electric energy to foreign

country

After six months from August 26, 1935, no per-
son shall transmit any electric energy from the
United States to a foreign country without first
having secured an order of the Commission au-
thorizing it to do so. The Commission shall issue
such order upon application unless, after oppor-
tunity for hearing, it finds that the proposed
transmission would impair the sufficiency of
electric supply within the United States or
would impede or tend to impede the coordina-
tion in the public interest of facilities subject to
the jurisdiction of the Commission. The Com-
mission may by its order grant such application
in whole or in part, with such modifications and
upon such terms and conditions as the Commis-
sion may find necessary or appropriate, and may
from time to time, after opportunity for hearing
and for good cause shown, make such supple-
mental orders in the premises as it may find
necessary or appropriate.

(f) Transmission or sale at wholesale of electric
energy; regulation

The ownership or operation of facilities for the
transmission or sale at wholesale of electric en-
ergy which is (a) generated within a State and
transmitted from the State across an inter-
national boundary and not thereafter transmit-
ted into any other State, or (b) generated in a
foreign country and transmitted across an inter-
national boundary into a State and not there-
after transmitted into any other State, shall not
make a person a public utility subject to regula-
tion as such under other provisions of this sub-
chapter. The State within which any such facili-
ties are located may regulate any such trans-
action insofar as such State regulation does not
conflict with the exercise of the Commission’s
powers under or relating to subsection (e) of this
section.

(g) Continuance of service

In order to insure continuity of service to cus-
tomers of public utilities, the Commission shall
require, by rule, each public utility to—

(1) report promptly to the Commission and
any appropriate State regulatory authorities
any anticipated shortage of electric energy or
capacity which would affect such utility’s ca-
pability of serving its wholesale customers,

(2) submit to the Commission, and to any ap-
propriate State regulatory authority, and pe-
riodically revise, contingency plans respect-
ing—
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(A) shortages of electric energy or capac-
ity, and

(B) circumstances which may result in
such shortages, and

(3) accommodate any such shortages or cir-
cumstances in a manner which shall—

(A) give due consideration to the public
health, safety, and welfare, and

(B) provide that all persons served directly
or indirectly by such public utility will be
treated, without undue prejudice or dis-
advantage.

(June 10, 1920, ch. 285, pt. II, §202, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 848; amend-
ed Aug. 7, 1953, ch. 343, 67 Stat. 461; Pub. L.
95-617, title II, §206(a), Nov. 9, 1978, 92 Stat. 3141.)

AMENDMENTS

1978—Subsec. (g). Pub. L. 95-617 added subsec. (g).
1953—Subsec. (f). Act Aug. 7, 1953, added subsec. (f).

EFFECTIVE DATE OF 1978 AMENDMENT

Section 206(b) of Pub. L. 95-617 provided that: ‘“The
amendment made by subsection (a) [adding subsec. (g)
of this section] shall not affect any proceeding of the
Commission [Federal Energy Regulatory Commission]
pending on the date of the enactment of this Act [Nov.
9, 1978] or any case pending on such date respecting a
proceeding of the Commission.”’

DELEGATION OF FUNCTIONS

Functions of President respecting certain facilities
constructed and maintained on United States borders
delegated to Secretary of State, see Ex. Ord. No. 11423,
Aug. 16, 1968. 33 F.R. 11741, set out as a note under sec-
tion 301 of Title 3, The President.

PERFORMANCE OF FUNCTIONS RESPECTING ELECTRIC
POWER AND NATURAL GAS FACILITIES LOCATED ON
UNITED STATES BORDERS

For provisions relating to performance of functions
by Secretary of Energy respecting electric power and
natural gas facilities located on United States borders,
see Ex. Ord. No. 10485, Sept. 8, 1953, 18 F.R. 5397, as
amended by Ex. Ord. No. 12038, Feb. 3, 1978, 43 F.R. 4957,
set out as a note under section 717b of Title 15, Com-
merce and Trade.

§ 824a-1. Pooling

(a) State laws

The Commission may, on its own motion, and
shall, on application of any person or govern-
mental entity, after public notice and notice to
the Governor of the affected State and after af-
fording an opportunity for public hearing, ex-
empt electric utilities, in whole or in part, from
any provision of State law, or from any State
rule or regulation, which prohibits or prevents
the voluntary coordination of electric utilities,
including any agreement for central dispatch, if
the Commission determines that such voluntary
coordination is designed to obtain economical
utilization of facilities and resources in any
area. No such exemption may be granted if the
Commission finds that such provision of State
law, or rule or regulation—

(1) is required by any authority of Federal
law, or

(2) is designed to protect public health, safe-
ty, or welfare, or the environment or conserve
energy or is designed to mitigate the effects of
emergencies resulting from fuel shortages.
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(b) Pooling study

(1) The Commission, in consultation with the
reliability councils established under section
202(a) of the Federal Power Act [16 U.S.C. 824a],
the Secretary, and the electric utility industry
shall study the opportunities for—

(A) conservation of energy,

(B) optimization in the efficiency of use of
facilities and resources, and

(C) increased reliability,

through pooling arrangements. Not later than 18
months after November 9, 1978, the Commission
shall submit a report containing the results of
such study to the President and the Congress.

(2) The Commission may recommend to elec-
tric utilities that such utilities should volun-
tarily enter into negotiations where the oppor-
tunities referred to in paragraph (1) exist. The
Commission shall report annually to the Presi-
dent and the Congress regarding any such rec-
ommendations and subsequent actions taken by
electric utilities, by the Commission, and by the
Secretary under this Act, the Federal Power Act
[16 U.S.C. 791a et seq.], and any other provision
of law. Such annual reports shall be included in
the Commission’s annual report required under
the Department of Energy Organization Act [42
U.S.C. 7101 et seq.].

(Pub. L. 95-617, title II, §205, Nov. 9, 1978, 92 Stat.
3140.)

REFERENCES IN TEXT

This Act, referred to in subsec. (b)(2), means Pub. L.
95-617, Nov. 9, 1978, 92 Stat. 3117, known as the ‘‘Public
Utility Regulatory Policies Act of 1978”’. For complete
classification of this Act to the Code, see Short Title
note set out under section 2601 of this title and Tables.

The Federal Power Act, referred to in subsec. (b)(2),
is act June 10, 1920, ch. 285, 41 Stat. 1063, as amended,
which is classified generally to this chapter. For com-
plete classification of this Act to the Code, see section
T91a of this title and Tables.

The Department of Energy Organization Act, referred
to in subsec. (b)(2), is Pub. L. 95-91, Aug. 4, 1977, 91 Stat.
565, as amended, which is classified principally to chap-
ter 84 (§7101 et seq.) of Title 42, The Public Health and
Welfare. For complete classification of this Act to the
Code, see Short Title note set out under section 7101 of
Title 42 and Tables.

CODIFICATION

Section was enacted as part of the Public Utility
Regulatory Policies Act of 1978, and not as part of the
Federal Power Act which generally comprises this
chapter.

DEFINITIONS

For definitions of terms used in this section, see sec-
tion 2602 of this title.

§ 824a-2. Reliability
(a) Study

(1) The Secretary, in consultation with the
Commission, shall conduct a study with respect
to—

(A) the level of reliability appropriate to
adequately serve the needs of electric consum-
ers, taking into account cost effectiveness and
the need for energy conservation,

(B) the various methods which could be used
in order to achieve such level of reliability and
the cost effectiveness of such methods, and
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(C) the various procedures that might be
used in case of an emergency outage to mini-
mize the public disruption and economic loss
that might be caused by such an outage and
the cost effectiveness of such procedures.

Such study shall be completed and submitted to
the President and the Congress not later than 18
months after November 9, 1978. Before such sub-
mittal the Secretary shall provide an oppor-
tunity for public comment on the results of such
study.

(2) The study under paragraph (1) shall include
consideration of the following:

(A) the cost effectiveness of investments in
each of the components involved in providing
adequate and reliable electric service, includ-
ing generation, transmission, and distribution
facilities, and devices available to the electric
consumer;

(B) the environmental and other effects of
the investments considered under subpara-
graph (A);

(C) various types of electric utility systems
in terms of generation, transmission, distribu-
tion and customer mix, the extent to which
differences in reliability levels may be desir-
able, and the cost-effectiveness of the various
methods which could be used to decrease the
number and severity of any outages among the
various types of systems;

(D) alternatives to adding new generation fa-
cilities to achieve such desired levels of reli-
ability (including conservation);

(BE) the cost-effectiveness of adding a number
of small, decentralized conventional and non-
conventional generating units rather than a
small number of large generating units with a
similar total megawatt capacity for achieving
the desired level of reliability; and

(F) any standards for electric utility reli-
ability used by, or suggested for use by, the
electric utility industry in terms of cost-effec-
tiveness in achieving the desired level of reli-
ability, including equipment standards, stand-
ards for operating procedures and training of
personnel, and standards relating the number
and severity of outages to periods of time.

(b) Examination of reliability issues by reliabil-
ity councils

The Secretary, in consultation with the Com-
mission, may, from time to time, request the re-
liability councils established under section
202(a) of the Federal Power Act [16 U.S.C. 824a(a)
of this title] or other appropriate persons (in-
cluding Federal agencies) to examine and report
to him concerning any electric utility reliabil-
ity issue. The Secretary shall report to the Con-
gress (in its annual report or in the report re-
quired under subsection (a) of this section if ap-
propriate) the results of any examination under
the preceding sentence.

(c) Department of Energy recommendations

The Secretary, in consultation with the Com-
mission, and after opportunity for public com-
ment, may recommend industry standards for
reliability to the electric utility industry, in-
cluding standards with respect to equipment,
operating procedures and training of personnel,
and standards relating to the level or levels of
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reliability appropriate to adequately and reli-
ably serve the needs of electric consumers. The
Secretary shall include in his annual report—

(1) any recommendations made under this
subsection or any recommendations respecting
electric utility reliability problems under any
other provision of law, and

(2) a description of actions taken by electric
utilities with respect to such recommenda-
tions.

(Pub. L. 95-617, title II, §209, Nov. 9, 1978, 92 Stat.
3143.)

CODIFICATION

Section was enacted as part of the Public Utility
Regulatory Policies Act of 1978, and not as part of the
Federal Power Act which generally comprises this
chapter.

DEFINITIONS

For definitions of terms used in this section, see sec-
tion 2602 of this title.

§ 824a-3. Cogeneration and small power produc-
tion

(a) Cogeneration and small power production
rules

Not later than 1 year after November 9, 1978,
the Commission shall prescribe, and from time
to time thereafter revise, such rules as it deter-
mines necessary to encourage cogeneration and
small power production, and to encourage geo-
thermal small power production facilities of not
more than 80 megawatts capacity, which rules
require electric utilities to offer to—

(1) sell electric energy to qualifying cogen-
eration facilities and qualifying small power
production facilities?! and

(2) purchase electric energy from such facili-
ties.

Such rules shall be prescribed, after consulta-
tion with representatives of Federal and State
regulatory agencies having ratemaking author-
ity for electric utilities, and after public notice
and a reasonable opportunity for interested per-
sons (including State and Federal agencies) to
submit oral as well as written data, views, and
arguments. Such rules shall include provisions
respecting minimum reliability of qualifying co-
generation facilities and qualifying small power
production facilities (including reliability of
such facilities during emergencies) and rules re-
specting reliability of electric energy service to
be available to such facilities from electric utili-
ties during emergencies. Such rules may not au-
thorize a qualifying cogeneration facility or
qualifying small power production facility to
make any sale for purposes other than resale.

(b) Rates for purchases by electric utilities

The rules prescribed under subsection (a) of
this section shall insure that, in requiring any
electric utility to offer to purchase electric en-
ergy from any qualifying cogeneration facility
or qualifying small power production facility,
the rates for such purchase—

(1) shall be just and reasonable to the elec-
tric consumers of the electric utility and in
the public interest, and

180 in original. Probably should be followed by a comma.
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(2) shall not discriminate against qualifying
cogenerators or qualifying small power pro-
ducers.

No such rule prescribed under subsection (a) of
this section shall provide for a rate which ex-
ceeds the incremental cost to the electric utility
of alternative electric energy.

(c) Rates for sales by utilities

The rules prescribed under subsection (a) of
this section shall insure that, in requiring any
electric utility to offer to sell electric energy to
any qualifying cogeneration facility or qualify-
ing small power production facility, the rates
for such sale—

(1) shall be just and reasonable and in the
public interest, and

(2) shall not discriminate against the quali-
fying cogenerators or qualifying small power
producers.

(d) “Incremental cost of alternative electric en-
ergy” defined

For purposes of this section, the term ‘‘incre-
mental cost of alternative electric energy”’
means, with respect to electric energy pur-
chased from a qualifying cogenerator or qualify-
ing small power producer, the cost to the elec-
tric utility of the electric energy which, but for
the purchase from such cogenerator or small
power producer, such utility would generate or
purchase from another source.

(e) Exemptions

(1) Not later than 1 year after November 9,
1978, and from time to time thereafter, the Com-
mission shall, after consultation with represent-
atives of State regulatory authorities, electric
utilities, owners of cogeneration facilities and
owners of small power production facilities, and
after public notice and a reasonable opportunity
for interested persons (including State and Fed-
eral agencies) to submit oral as well as written
data, views, and arguments, prescribe rules
under which geothermal small power production
facilities of not more than 80 megawatts capac-
ity, aqualifying cogeneration facilities, and
qualifying small power production facilities are
exempted in whole or part from the Federal
Power Act [16 U.S.C. 791a et seq.], from the Pub-
lic Utility Holding Company Act,2 from State
laws and regulations respecting the rates, or re-
specting the financial or organizational regula-
tion, of electric utilities, or from any combina-
tion of the foregoing, if the Commission deter-
mines such exemption is necessary to encourage
cogeneration and small power production.

(2) No qualifying small power production facil-
ity (other than a qualifying small power produc-
tion facility which is an eligible solar, wind,
waste, or geothermal facility as defined in sec-
tion 3(17)(E) of the Federal Power Act [16 U.S.C.
796(17)(E)]) which has a power production capac-
ity which, together with any other facilities lo-
cated at the same site (as determined by the
Commission), exceeds 30 megawatts, or 80 mega-
watts for a qualifying small power production
facility using geothermal energy as the primary
energy source, may be exempted under rules

2See References in Text note below.
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under paragraph (1) from any provision of law or
regulation referred to in paragraph (1), except
that any qualifying small power production fa-
cility which produces electric energy solely by
the use of biomass as a primary energy source,
may be exempted by the Commission under such
rules from the Public Utility Holding Company
Act? and from State laws and regulations re-
ferred to in such paragraph (1).

(3) No qualifying small power production facil-
ity or qualifying cogeneration facility may be
exempted under this subsection from—

(A) any State law or regulation in effect in
a State pursuant to subsection (f) of this sec-
tion,

(B) the provisions of section 210, 211, or 212 of
the Federal Power Act [16 U.S.C. 824i, 824j, or
824k] or the necessary authorities for enforce-
ment of any such provision under the Federal
Power Act [16 U.S.C. 791a et seq.], or

(C) any license or permit requirement under
part I of the Federal Power Act [16 U.S.C. 791a
et seq.] any provision under such Act related
to such a license or permit requirement, or the
necessary authorities for enforcement of any
such requirement.

(f) Implementation of rules for qualifying cogen-
eration and qualifying small power produc-
tion facilities

(1) Beginning on or before the date one year
after any rule is prescribed by the Commission
under subsection (a) of this section or revised
under such subsection, each State regulatory
authority shall, after notice and opportunity for
public hearing, implement such rule (or revised
rule) for each electric utility for which it has
ratemaking authority.

(2) Beginning on or before the date one year
after any rule is prescribed by the Commission
under subsection (a) of this section or revised
under such subsection, each nonregulated elec-
tric utility shall, after notice and opportunity
for public hearing, implement such rule (or re-
vised rule).

(g) Judicial review and enforcement

(1) Judicial review may be obtained respecting
any proceeding conducted by a State regulatory
authority or nonregulated electric utility for
purposes of implementing any requirement of a
rule under subsection (a) of this section in the
same manner, and under the same requirements,
as judicial review may be obtained under section
2633 of this title in the case of a proceeding to
which section 2633 of this title applies.

(2) Any person (including the Secretary) may
bring an action against any electric utility,
qualifying small power producer, or qualifying
cogenerator to enforce any requirement estab-
lished by a State regulatory authority or non-
regulated electric utility pursuant to subsection
(f) of this section. Any such action shall be
brought only in the manner, and under the re-
quirements, as provided under section 2633 of
this title with respect to an action to which sec-
tion 2633 of this title applies.

(h) Commission enforcement

(1) For purposes of enforcement of any rule
prescribed by the Commission under subsection
(a) of this section with respect to any operations
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of an electric utility, a qualifying cogeneration
facility or a qualifying small power production
facility which are subject to the jurisdiction of
the Commission under part II of the Federal
Power Act [16 U.S.C. 824 et seq.], such rule shall
be treated as a rule under the Federal Power Act
[16 U.S.C. 791a et seq.]. Nothing in subsection (g)
of this section shall apply to so much of the op-
erations of an electric utility, a qualifying co-
generation facility or a qualifying small power
production facility as are subject to the jurisdic-
tion of the Commission under part II of the Fed-
eral Power Act.

(2)(A) The Commission may enforce the re-
quirements of subsection (f) of this section
against any State regulatory authority or non-
regulated electric utility. For purposes of any
such enforcement, the requirements of sub-
section (f)(1) of this section shall be treated as a
rule enforceable under the Federal Power Act [16
U.S.C. 791a et seq.]. For purposes of any such ac-
tion, a State regulatory authority or nonregu-
lated electric utility shall be treated as a person
within the meaning of the Federal Power Act.
No enforcement action may be brought by the
Commission under this section other than—

(i) an action against the State regulatory
authority or nonregulated electric utility for
failure to comply with the requirements of
subsection (f) of this section3 or

(ii) an action under paragraph (1).

(B) Any electric utility, qualifying cogenera-
tor, or qualifying small power producer may pe-
tition the Commission to enforce the require-
ments of subsection (f) of this section as pro-
vided in subparagraph (A) of this paragraph. If
the Commission does not initiate an enforce-
ment action under subparagraph (A) against a
State regulatory authority or mnonregulated
electric utility within 60 days following the date
on which a petition is filed under this subpara-
graph with respect to such authority, the peti-
tioner may bring an action in the appropriate
United States district court to require such
State regulatory authority or mnonregulated
electric utility to comply with such require-
ments, and such court may issue such injunctive
or other relief as may be appropriate. The Com-
mission may intervene as a matter of right in
any such action.

(i) Federal contracts

No contract between a Federal agency and any
electric utility for the sale of electric energy by
such Federal agency for resale which is entered
into after November 9, 1978, may contain any
provision which will have the effect of prevent-
ing the implementation of any rule under this
section with respect to such utility. Any provi-
sion in any such contract which has such effect
shall be null and void.

(j) New dams and diversions

Except for a hydroelectric project located at a
Government dam (as defined in section 3(10) of
the Federal Power Act [16 U.S.C. 796(10)]) at
which non-Federal hydroelectric development is
permissible, this section shall not apply to any
hydroelectric project which impounds or diverts

380 in original. Probably should be followed by a comma.

TITLE 16—CONSERVATION

Page 1324

the water of a natural watercourse by means of
a new dam or diversion unless the project meets
each of the following requirements:

(1) No substantial adverse effects

At the time of issuance of the license or ex-
emption for the project, the Commission finds
that the project will not have substantial ad-
verse effects on the environment, including
recreation and water quality. Such finding
shall be made by the Commission after taking
into consideration terms and conditions im-
posed under either paragraph (3) of this sub-
section or section 10 of the Federal Power Act
[16 U.S.C. 803] (whichever is appropriate as re-
quired by that Act [16 U.S.C. 791a et seq.] or
the Electric Consumers Protection Act of 1986)
and compliance with other environmental re-
quirements applicable to the project.

(2) Protected rivers

At the time the application for a license or
exemption for the project is accepted by the
Commission (in accordance with the Commis-
sion’s regulations and procedures in effect on
January 1, 1986, including those relating to en-
vironmental consultation), such project is not
located on either of the following:

(A) Any segment of a natural watercourse
which is included in (or designated for po-
tential inclusion in) a State or national wild
and scenic river system.

(B) Any segment of a natural watercourse
which the State has determined, in accord-
ance with applicable State law, to possess
unique natural, recreational, cultural, or
scenic attributes which would be adversely
affected by hydroelectric development.

(3) Fish and wildlife terms and conditions

The project meets the terms and conditions
set by fish and wildlife agencies under the
same procedures as provided for under section
30(c) of the Federal Power Act [16 U.S.C.
823a(c)].

(k) “New dam or diversion” defined

For purposes of this section, the term ‘‘new
dam or diversion” means a dam or diversion
which requires, for purposes of installing any
hydroelectric power project, any construction,
or enlargement of any impoundment or diver-
sion structure (other than repairs or reconstruc-
tion or the addition of flashboards or similar ad-
justable devices)*

(1) Definitions

For purposes of this section, the terms ‘‘small
power production facility’’, ‘‘qualifying small
power production facility’, ‘‘qualifying small
power producer’’, ‘‘primary energy source’’, ‘‘co-
generation facility”’, ‘‘qualifying cogeneration
facility”, and ‘‘qualifying cogenerator’ have the
respective meanings provided for such terms
under section 3(17) and (18) of the Federal Power
Act [16 U.S.C. 796(17), (18)].

(m) Termination of mandatory purchase and sale
requirements

(1) Obligation to purchase

After August 8, 2005, no electric utility shall
be required to enter into a new contract or ob-
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ligation to purchase electric energy from a
qualifying cogeneration facility or a qualify-
ing small power production facility under this
section if the Commission finds that the quali-
fying cogeneration facility or qualifying small
power production facility has nondiscrim-
inatory access to—

(A)({) independently administered, auc-
tion-based day ahead and real time whole-
sale markets for the sale of electric energy;
and (ii) wholesale markets for long-term
sales of capacity and electric energy; or

(B)(i) transmission and interconnection
services that are provided by a Commaission-
approved regional transmission entity and
administered pursuant to an open access
transmission tariff that affords nondiscrim-
inatory treatment to all customers; and (ii)
competitive wholesale markets that provide
a meaningful opportunity to sell capacity,
including long-term and short-term sales,
and electric energy, including long-term,
short-term and real-time sales, to buyers
other than the utility to which the qualify-
ing facility is interconnected. In determin-
ing whether a meaningful opportunity to
sell exists, the Commission shall consider,
among other factors, evidence of trans-
actions within the relevant market; or

(C) wholesale markets for the sale of ca-
pacity and electric energy that are, at a
minimum, of comparable competitive qual-
ity as markets described in subparagraphs
(A) and (B).

(2) Revised purchase and sale obligation for
new facilities

(A) After August 8, 2005, no electric utility
shall be required pursuant to this section to
enter into a new contract or obligation to pur-
chase from or sell electric energy to a facility
that is not an existing qualifying cogeneration
facility unless the facility meets the criteria
for qualifying cogeneration facilities estab-
lished by the Commission pursuant to the
rulemaking required by subsection (n) of this
section.

(B) For the purposes of this paragraph, the
term ‘‘existing qualifying cogeneration facil-
ity” means a facility that—

(i) was a qualifying cogeneration facility
on August 8, 2005; or
(ii) had filed with the Commission a notice
of self-certification, self recertification or
an application for Commission certification
under 18 CFR 292.207 prior to the date on
which the Commission issues the final rule
required by subsection (n) of this section.
(3) Commission review

Any electric utility may file an application
with the Commission for relief from the man-
datory purchase obligation pursuant to this
subsection on a service territory-wide basis.
Such application shall set forth the factual
basis upon which relief is requested and de-
scribe why the conditions set forth in subpara-
graph (A), (B), or (C) of paragraph (1) of this
subsection have been met. After notice, in-
cluding sufficient notice to potentially af-
fected qualifying cogeneration facilities and
qualifying small power production facilities,

TITLE 16—CONSERVATION

§824a-3

and an opportunity for comment, the Commis-
sion shall make a final determination within
90 days of such application regarding whether
the conditions set forth in subparagraph (A),
(B), or (C) of paragraph (1) have been met.

(4) Reinstatement of obligation to purchase

At any time after the Commission makes a
finding under paragraph (3) relieving an elec-
tric utility of its obligation to purchase elec-
tric energy, a qualifying cogeneration facility,
a qualifying small power production facility, a
State agency, or any other affected person
may apply to the Commission for an order re-
instating the electric utility’s obligation to
purchase electric energy under this section.
Such application shall set forth the factual
basis upon which the application is based and
describe why the conditions set forth in sub-
paragraph (A), (B), or (C) of paragraph (1) of
this subsection are no longer met. After no-
tice, including sufficient notice to potentially
affected utilities, and opportunity for com-
ment, the Commission shall issue an order
within 90 days of such application reinstating
the electric utility’s obligation to purchase
electric energy under this section if the Com-
mission finds that the conditions set forth in
subparagraphs (A), (B) or (C) of paragraph (1)
which relieved the obligation to purchase, are
no longer met.

(5) Obligation to sell

After August 8, 2005, no electric utility shall
be required to enter into a new contract or ob-
ligation to sell electric energy to a qualifying
cogeneration facility or a qualifying small
power production facility under this section if
the Commission finds that—

(A) competing retail electric suppliers are
willing and able to sell and deliver electric
energy to the qualifying cogeneration facil-
ity or qualifying small power production fa-
cility; and

(B) the electric utility is not required by
State law to sell electric energy in its serv-
ice territory.

(6) No effect on existing rights and remedies

Nothing in this subsection affects the rights
or remedies of any party under any contract
or obligation, in effect or pending approval be-
fore the appropriate State regulatory author-
ity or non-regulated electric utility on August
8, 2005, to purchase electric energy or capacity
from or to sell electric energy or capacity to
a qualifying cogeneration facility or qualify-
ing small power production facility under this
Act (including the right to recover costs of
purchasing electric energy or capacity).

(7) Recovery of costs

(A) The Commission shall issue and enforce
such regulations as are necessary to ensure
that an electric utility that purchases electric
energy or capacity from a qualifying cogenera-
tion facility or qualifying small power produc-
tion facility in accordance with any legally
enforceable obligation entered into or imposed
under this section recovers all prudently in-
curred costs associated with the purchase.

(B) A regulation under subparagraph (A)
shall be enforceable in accordance with the
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provisions of law applicable to enforcement of
regulations under the Federal Power Act (16
U.S.C. T91a et seq.).
(n) Rulemaking for new qualifying facilities
(1)(A) Not later than 180 days after August 8,
2005, the Commission shall issue a rule revising
the criteria in 18 CFR 292.205 for new qualifying
cogeneration facilities seeking to sell electric
energy pursuant to this section to ensure—

(i) that the thermal energy output of a new
qualifying cogeneration facility is used in a
productive and beneficial manner;

(ii) the electrical, thermal, and chemical
output of the cogeneration facility is used fun-
damentally for industrial, commercial, or in-
stitutional purposes and is not intended fun-
damentally for sale to an electric utility, tak-
ing into account technological, efficiency, eco-
nomic, and variable thermal energy require-
ments, as well as State laws applicable to
sales of electric energy from a qualifying facil-
ity to its host facility; and

(iii) continuing progress in the development
of efficient electric energy generating tech-
nology.

(B) The rule issued pursuant to paragraph
(1)(A) of this subsection shall be applicable only
to facilities that seek to sell electric energy pur-
suant to this section. For all other purposes, ex-
cept as specifically provided in subsection
(m)(2)(A) of this section, qualifying facility
status shall be determined in accordance with
the rules and regulations of this Act.

(2) Notwithstanding rule revisions under para-
graph (1), the Commission’s criteria for qualify-
ing cogeneration facilities in effect prior to the
date on which the Commission issues the final
rule required by paragraph (1) shall continue to
apply to any cogeneration facility that—

(A) was a qualifying cogeneration facility on

August 8, 2005, or

(B) had filed with the Commission a notice
of self-certification, self-recertification or an
application for Commission certification
under 18 CFR 292.207 prior to the date on which
the Commission issues the final rule required

by paragraph (1).

(Pub. L. 95-617, title II, §210, Nov. 9, 1978, 92 Stat.
3144; Pub. L. 96-294, title VI, §643(b), June 30,
1980, 94 Stat. 770; Pub. L. 99-495, §8(a), Oct. 16,
1986, 100 Stat. 1249; Pub. L. 101-575, §2, Nov. 15,
1990, 104 Stat. 2834; Pub. L. 109-58, title XII,
§12563(a), Aug. 8, 2005, 119 Stat. 967.)

REFERENCES IN TEXT

The Federal Power Act, referred to in subsecs. (e),
(M), (H)(1), and (M)(7)(B), is act June 10, 1920, ch. 285, 41
Stat. 1063, as amended, which is classified generally to
this chapter (§791a et seq.). Part I of the Federal Power
Act is classified generally to subchapter I (§791a et
seq.) of this chapter. Part II of the Federal Power Act
is classified generally to this subchapter (§824 et seq.).
For complete classification of this Act to the Code, see
section 791a of this title and Tables.

The Public Utility Holding Company Act, referred to
in subsec. (e), probably means the Public Utility Hold-
ing Company Act of 1935, title I of act Aug. 26, 1935, ch.
687, 49 Stat. 803, as amended, which was classified gen-
erally to chapter 2C (§79 et seq.) of Title 15, Commerce
and Trade, prior to repeal by Pub. L. 109-58, title XII,
§1263, Aug. 8, 2005, 119 Stat. 974. For complete classifica-
tion of this Act to the Code, see Tables.
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The Electric Consumers Protection Act of 1986, re-
ferred to in subsec. (j)(1), is Pub. L. 99-495, Oct. 16, 1986,
100 Stat. 1243. For complete classification of this Act to
the Code, see Short Title of 1986 Amendment note set
out under section 791a of this title and Tables.

This Act, referred to in subsecs. (m)(6) and (n)(1)(B),
is Pub. L. 95-617, Nov. 9, 1978, 92 Stat. 3117, as amended,
known as the Public Utility Regulatory Policies Act of
1978. For complete classification of this Act to the
Code, see Short Title note set out under section 2601 of
this title and Tables.

CODIFICATION

Section was enacted as part of the Public Utility
Regulatory Policies Act of 1978, and not as part of the
Federal Power Act which generally comprises this
chapter.

August 8, 2005, referred to in subsec. (n)(1)(A), was in
the original ‘‘the date of enactment of this section”’,
which was translated as meaning the date of enactment
of Pub. L. 109-58, which enacted subsecs. (m) and (n) of
this section, to reflect the probable intent of Congress.

AMENDMENTS

2005—Subsecs. (m), (n). Pub. L. 109-58 added subsecs.
(m) and (n).

1990—Subsec. (e)(2). Pub. L. 101-575 inserted ‘‘(other
than a qualifying small power production facility
which is an eligible solar, wind, waste, or geothermal
facility as defined in section 3(17)(E) of the Federal
Power Act)” after first reference to ‘‘facility”’.

1986—Subsecs. (j) to (I). Pub. L. 99-495 added subsecs.
(j) and (k) and redesignated former subsec. (j) as (1).

1980—Subsec. (a). Pub. L. 96-294, §643(b)(1), inserted
provisions relating to encouragement of geothermal
small power production facilities.

Subsec. (e)(1). Pub. L. 96-294, §643(b)(2), inserted pro-
visions relating to applicability to geothermal small
power production facilities.

Subsec. (e)(2). Pub. L. 96-294, §643(b)(3), inserted pro-
visions respecting a qualifying small power production
facility using geothermal energy as the primary energy
source.

EFFECTIVE DATE OF 1986 AMENDMENT

Section 8(b) of Pub. L. 99-495 provided that:

‘(1) Subsection (j) of section 210 of the Public Utility
Regulatory Policies Act of 1978 (as amended by sub-
section (a) of this section) [16 U.S.C. 824a-3(j)] shall
apply to any project for which benefits under section
210 of the Public Utility Regulatory Policies Act of 1978
are sought and for which a license or exemption is is-
sued by the Federal Energy Regulatory Commission
after the enactment of this Act [Oct. 16, 1986], except as
otherwise provided in paragraph (2), (3) or (4) of this
subsection.

“(2) Subsection (j) shall not apply to the project if
the application for license or exemption for the project
was filed, and accepted for filing by the Commission,
before the enactment of this Act [Oct. 16, 1986].

‘(3) Paragraphs (1) and (3) of such subsection (j) shall
not apply if the application for the license or exemp-
tion for the project was filed before the enactment of
this Act [Oct. 16, 1986] and accepted for filing by the
Commission (in accordance with the Commission’s reg-
ulations and procedures in effect on January 1, 1986, in-
cluding those relating to the requirement for environ-
mental consultation) within 3 years after such enact-
ment.

‘“(4)(A) Paragraph (3) of subsection (j) shall not apply
for projects where the license or exemption application
was filed after enactment of this Act [Oct. 16, 1986] if,
based on a petition filed by the applicant for such
project within 18 months after such enactment, the
Commission determines (after public notice and oppor-
tunity for public comment of at least 45 days) that the
applicant has demonstrated that he had committed
(prior to the enactment of this Act) substantial mone-
tary resources directly related to the development of
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the project and to the diligent and timely completion
of all requirements of the Commission for filing an ac-
ceptable application for license or exemption. Such pe-
tition shall be publicly available and shall be filed in
such form as the Commission shall require by rule is-
sued within 120 days after the enactment of this Act.
The public notice required under this subparagraph
shall include written notice by the petitioner to af-
fected Federal and State agencies.

‘“(B) In the case of any petition referred to in sub-
paragraph (A), if the applicant had a preliminary per-
mit and had completed environmental consultations
(required by Commission regulations and procedures in
effect on January 1, 1986) prior to enactment, there
shall be a rebuttable presumption that such applicant
had committed substantial monetary resources prior to
enactment.

“(C) The applicant for a license or exemption for a
project described in subparagraph (A) may petition the
Commission for an initial determination under para-
graph (1) of section 210(j) of the Public Utility Regu-
latory Policies Act of 1978 [16 U.S.C. 824a-3(j)(1)] prior
to the time the license or exemption is issued. If the
Commission initially finds that the project will have
substantial adverse effects on the environment within
the meaning of such paragraph (1), prior to making a
final finding under that paragraph the Commission
shall afford the applicant a reasonable opportunity to
provide for mitigation of such adverse effects. The
Commission shall make a final finding under such para-
graph (1) at the time the license or exemption is issued.
If the Federal Energy Regulatory Commission has noti-
fied the State of its initial finding and the State has
not taken any action described in paragraph (2) of sec-
tion 210(j) before such final finding, the failure to take
such action shall be the basis for a rebuttable presump-
tion that there is not a substantial adverse effect on
the environment related to natural, recreational, cul-
tural, or scenic attributes for purposes of such finding.

‘(D) If a petition under subparagraph (A) is denied,
all provisions of section 210(j) of the Public Utility Reg-
ulatory Policies Act of 1978 [16 U.S.C. 824a-3(j)] shall
apply to the project regardless of when the license or
exemption is issued.”

Amendment by Pub. L. 99-495 effective with respect
to each license, permit, or exemption issued under this
chapter after Oct. 16, 1986, see section 18 of Pub. L.
99-495, set out as a note under section 797 of this title.

CALCULATION OF AVOIDED COST

Pub. L. 102-486, title XIII, §1335, Oct. 24, 1992, 106 Stat.
2984, provided that: ‘‘Nothing in section 210 of the Pub-
lic Utility Regulatory Policies Act of 1978 (Public Law
95-617) [16 U.S.C. 824a-3] requires a State regulatory au-
thority or nonregulated electric utility to treat a cost
reasonably identified to be incurred or to have been in-
curred in the construction or operation of a facility or
a project which has been selected by the Department of
Energy and provided Federal funding pursuant to the
Clean Coal Program authorized by Public Law 98-473
[see Tables for classification] as an incremental cost of
alternative electric energy.”

APPLICABILITY OF 1980 AMENDMENT TO FACILITIES
USING SOLAR ENERGY AS PRIMARY ENERGY SOURCE

Pub. L. 100202, §101(d) [title III, §310], Dec. 22, 1987,
101 Stat. 1329-104, 1329-126, provided that:

‘“‘(a) The amendments made by section 643(b) of the
Energy Security Act (Public Law 96-294) [amending
this section] and any regulations issued to implement
such amendment shall apply to qualifying small power
production facilities (as such term is defined in the
Federal Power Act [16 U.S.C. 791a et seq.]) using solar
energy as the primary energy source to the same ex-
tent such amendments and regulations apply to quali-
fying small power production facilities using geo-
thermal energy as the primary energy source, except
that nothing in this Act [see Tables for classification]
shall preclude the Federal Energy Regulatory Commis-
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sion from revising its regulations to limit the avail-
ability of exemptions authorized under this Act as it
determines to be required in the public interest and
consistent with its obligations and duties under section
210 of the Public Utility Regulatory Policies Act of 1978
[this section].

‘“(b) The provisions of subsection (a) shall apply to a
facility using solar energy as the primary energy
source only if either of the following is submitted to
the Federal Energy Regulatory Commission during the
two-year period beginning on the date of enactment of
this Act [Dec. 22, 1987]:

‘(1) An application for certification of the facility
as a qualifying small power production facility.

‘“(2) Notice that the facility meets the requirements
for qualification.”

STUDY AND REPORT TO CONGRESSIONAL COMMITTEES ON
APPLICATION OF PROVISIONS RELATING TO COGENERA-
TION, SMALL POWER PRODUCTION, AND INTERCONNEC-
TION AUTHORITY TO HYDROELECTRIC POWER FACILI-
TIES

Section 8(d) of Pub. L. 99-495 provided that:

‘(1) The Commission shall conduct a study (in ac-
cordance with section 102(2)(C) of the National Environ-
mental Policy Act of 1969 [42 U.S.C. 4332(2)(C)]) of
whether the benefits of section 210 of the Public Utility
Regulatory Policies Act of 1978 [16 U.S.C. 824a-3] and
section 210 of the Federal Power Act [16 U.S.C. 824i]
should be applied to hydroelectric power facilities uti-
lizing new dams or diversions (within the meaning of
section 210(k) of the Public Utility Regulatory Policies
Act of 1978).

‘“(2) The study under this subsection shall take into
consideration the need for such new dams or diversions
for power purposes, the environmental impacts of such
new dams and diversions (both with and without the
application of the amendments made by this Act to sec-
tions 4, 10, and 30 of the Federal Power Act [16 U.S.C.
797, 803, 823a] and section 210 of the Public Utility Regu-
latory Policies Act of 1978 [16 U.S.C. 824a-3]), the envi-
ronmental effects of such facilities alone and in combi-
nation with other existing or proposed dams or diver-
sions on the same waterway, the intent of Congress to
encourage and give priority to the application of sec-
tion 210 of Public Utility Regulatory Policies Act of
1978 to existing dams and diversions rather than such
new dams or diversions, and the impact of such section
210 on the rates paid by electric power consumers.

“(3) The study under this subsection shall be initi-
ated within 3 months after enactment of this Act [Oct.
16, 1986] and completed as promptly as practicable.

‘“(4) A report containing the results of the study con-
ducted under this subsection shall be submitted to the
Committee on Energy and Commerce of the United
States House of Representatives and the Committee on
Energy and Natural Resources of the United States
Senate while both Houses are in session.

‘“(5) The report submitted under paragraph (4) shall
include a determination (and the basis thereof) by the
Commission, based on the study and a public hearing
and subject to review under section 313(b) of the Fed-
eral Power Act [16 U.S.C. 825/(b)], whether any of the
benefits referred to in paragraph (1) should be available
for such facilities and whether applications for prelimi-
nary permits (or licenses where no preliminary permit
has been issued) for such small power production facili-
ties utilizing new dams or diversions should be accept-
ed by the Commission after the moratorium period
specified in subsection (e). The report shall include
such other administrative and legislative recommenda-
tions as the Commission deems appropriate.

“(6) If the study under this subsection has not been
completed within 18 months after its initiation, the
Commission shall notify the Committees referred to in
paragraph (4) of the reasons for the delay and specify a
date when it will be completed and a report submit-
ted.”
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MORATORIUM ON APPLICATION OF THIS SECTION TO NEW
DaMs

Section 8(e) of Pub. L. 99-495 provided that: ‘‘Not-
withstanding the amendments made by subsection (a)
of this section [amending section 824a-3 of this title], in
the case of a project for which a license or exemption
is issued after the enactment of this Act [Oct. 16, 19861,
section 210 of the Public Utility Regulatory Policies
Act of 1978 [16 U.S.C. 824a-3] shall not apply during the
moratorium period if the project utilizes a new dam or
diversion (as defined in section 210(k) of such Act) un-
less the project is either—

‘(1) a project located at a Government dam (as de-
fined in section 3(10) of the Federal Power Act [16
U.S.C. 796(10)]) at which non-Federal hydroelectric
development is permissible, or

‘(2) a project described in paragraphs (2), (3), or (4)
of subsection (b) [set out as a note above].

For purposes of this subsection, the term ‘moratorium
period’ means the period beginning on the date of the
enactment of this Act and ending at the expiration of
the first full session of Congress after the session dur-
ing which the report under subsection (d) [set out as a
note above] has been submitted to the Congress.”’

DEFINITIONS

For definitions of terms used in this section, see sec-
tion 2602 of this title.

§ 824a—-4. Seasonal diversity electricity exchange
(a) Authority

The Secretary may acquire rights-of-way by
purchase, including eminent domain, through
North Dakota, South Dakota, and Nebraska for
transmission facilities for the seasonal diversity
exchange of electric power to and from Canada
if he determines—

(1) after opportunity for public hearing—

(A) that the exchange is in the public in-
terest and would further the purposes re-
ferred to in section 2611(1) and (2) of this
title and that the acquisition of such rights-
of-way and the construction and operation of
such transmission facilities for such pur-
poses is otherwise in the public interest,

(B) that a permit has been issued in ac-
cordance with subsection (b) of this section
for such construction, operation, mainte-
nance, and connection of the facilities at the
border for the transmission of electric en-
ergy between the United States and Canada
as is necessary for such exchange of electric
power, and

(C) that each affected State has approved
the portion of the transmission route lo-
cated in each State in accordance with ap-
plicable State law, or if there is no such ap-
plicable State law in such State, the Gov-
ernor has approved such portion; and

(2) after consultation with the Secretary of
the Interior and the heads of other affected
Federal agencies, that the Secretary of the In-
terior and the heads of such,! other agencies
concur in writing in the location of such por-
tion of the transmission facilities as crosses
Federal land under the jurisdiction of such
Secretary or such other Federal agency, as the
case may be.

The Secretary shall provide to any State such
cooperation and technical assistance as the

180 in original. Comma probably should be deleted.
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State may request and as he determines appro-
priate in the selection of a transmission route.
If the transmission route approved by any State
does not appear to be feasible and in the public
interest, the Secretary shall encourage such
State to review such route and to develop a
route that is feasible and in the public interest.
Any exercise by the Secretary of the power of
eminent domain under this section shall be in
accordance with other applicable provisions of
Federal law. The Secretary shall provide public
notice of his intention to acquire any right-of-
way before exercising such power of eminent do-
main with respect to such right-of-way.

(b) Permit

Notwithstanding any transfer of functions
under the first sentence of section 301(b) of the
Department of Energy Organization Act [42
U.S.C. 7151(b)], no permit referred to in sub-
section (a)(1)(B) may be issued unless the Com-
mission has conducted hearings and made the
findings required under section 202(e) of the Fed-
eral Power Act [16 U.S.C. 824a(e)] and under the
applicable execution order respecting the con-
struction, operation, maintenance, or connec-
tion at the borders of the United States of facili-
ties for the transmission of electric energy be-
tween the United States and a foreign country.
Any finding of the Commission under an appli-
cable executive order referred to in this sub-
section shall be treated for purposes of judicial
review as an order issued under section 202(e) of
the Federal Power Act.

(c) Timely acquisition by other means

The Secretary may not acquire any rights-of-
day?2 under this section unless he determines
that the holder or holders of a permit referred to
in subsection (a)(1)(B) of this section are unable
to acquire such rights-of-way under State con-
demnation authority, or after reasonable oppor-
tunity for negotiation, without unreasonably de-
laying construction, taking into consideration
the impact of such delay on completion of the
facilities in a timely fashion.

(d) Payments by permittees

(1) The property interest acquired by the Sec-
retary under this section (whether by eminent
domain or other purchase) shall be transferred
by the Secretary to the holder of a permit re-
ferred to in subsection (b) of this section if such
holder has made payment to the Secretary of
the entire costs of the acquisition of such prop-
erty interest, including administrative costs.
The Secretary may accept, and expend, for pur-
poses of such acquisition, amounts from any
such person before acquiring a property interest
to be transferred to such person under this sec-
tion.

(2) If no payment is made by a permit holder
under paragraph (1), within a reasonable time,
the Secretary shall offer such rights-of-way to
the original owner for reacquisition at the origi-
nal price paid by the Secretary. If such original
owner refuses to reacquire such property after a
reasonable period, the Secretary shall dispose of
such property in accordance with applicable pro-
visions of law governing disposal of property of
the United States.

280 in original. Probably should be ‘‘rights-of-way’’.
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(e) Federal law governing Federal lands

This section shall not affect any Federal law
governing Federal lands.

(Pub. L. 95-617, title VI, §602, Nov. 9, 1978, 92
Stat. 3164.)

CODIFICATION

Subsection (f), which required the Secretary to report
annually to Congress on actions taken pursuant to this
section, terminated, effective May 15, 2000, pursuant to
section 3003 of Pub. L. 104-66, as amended, set out as a
note under section 1113 of Title 31, Money and Finance.
See, also, page 90 of House Document No. 103-7.

Section was enacted as part of the Public Utility
Regulatory Policies Act of 1978, and not as part of the
Federal Power Act which generally comprises this
chapter.

DEFINITIONS

For definitions of terms used in this section, see sec-
tion 2602 of this title.

§824b. Disposition of property; consolidations;
purchase of securities

(a) Authorization

(1) No public utility shall, without first having
secured an order of the Commission authorizing
it to do so—

(A) sell, lease, or otherwise dispose of the
whole of its facilities subject to the jurisdic-
tion of the Commission, or any part thereof of
a value in excess of $10,000,000;

(B) merge or consolidate, directly or indi-
rectly, such facilities or any part thereof with
those of any other person, by any means what-
soever;

(C) purchase, acquire, or take any security
with a value in excess of $10,000,000 of any
other public utility; or

(D) purchase, lease, or otherwise acquire an
existing generation facility—

(i) that has a value in excess of $10,000,000;
and

(ii) that is used for interstate wholesale
sales and over which the Commission has ju-
risdiction for ratemaking purposes.

(2) No holding company in a holding company
system that includes a transmitting utility or
an electric utility shall purchase, acquire, or
take any security with a value in excess of
$10,000,000 of, or, by any means whatsoever, di-
rectly or indirectly, merge or consolidate with,
a transmitting utility, an electric utility com-
pany, or a holding company in a holding com-
pany system that includes a transmitting util-
ity, or an electric utility company, with a value
in excess of $10,000,000 without first having se-
cured an order of the Commission authorizing it
to do so.

(3) Upon receipt of an application for such ap-
proval the Commission shall give reasonable no-
tice in writing to the Governor and State com-
mission of each of the States in which the phys-
ical property affected, or any part thereof, is sit-
uated, and to such other persons as it may deem
advisable.

(4) After notice and opportunity for hearing,
the Commission shall approve the proposed dis-
position, consolidation, acquisition, or change
in control, if it finds that the proposed trans-
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action will be consistent with the public inter-
est, and will not result in cross-subsidization of
a non-utility associate company or the pledge or
encumbrance of utility assets for the benefit of
an associate company, unless the Commission
determines that the cross-subsidization, pledge,
or encumbrance will be consistent with the pub-
lic interest.

(6) The Commission shall, by rule, adopt pro-
cedures for the expeditious consideration of ap-
plications for the approval of dispositions, con-
solidations, or acquisitions, under this section.
Such rules shall identify classes of transactions,
or specify criteria for transactions, that nor-
mally meet the standards established in para-
graph (4). The Commission shall provide expe-
dited review for such transactions. The Commis-
sion shall grant or deny any other application
for approval of a transaction not later than 180
days after the application is filed. If the Com-
mission does not act within 180 days, such appli-
cation shall be deemed granted unless the Com-
mission finds, based on good cause, that further
consideration is required to determine whether
the proposed transaction meets the standards of
paragraph (4) and issues an order tolling the
time for acting on the application for not more
than 180 days, at the end of which additional pe-
riod the Commission shall grant or deny the ap-

plication.
(6) For purposes of this subsection, the terms
‘“‘associate company’’, ‘‘holding company’’, and

“holding company system’ have the meaning
given those terms in the Public Utility Holding
Company Act of 2005 [42 U.S.C. 16451 et seq.].

(b) Orders of Commission

The Commission may grant any application
for an order under this section in whole or in
part and upon such terms and conditions as it
finds necessary or appropriate to secure the
maintenance of adequate service and the coordi-
nation in the public interest of facilities subject
to the jurisdiction of the Commission. The Com-
mission may from time to time for good cause
shown make such orders supplemental to any
order made under this section as it may find
necessary or appropriate.

(June 10, 1920, ch. 285, pt. II, §203, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 849; amend-
ed Pub. L. 109-58, title XII, §1289(a), Aug. 8, 2005,
119 Stat. 982.)

REFERENCES IN TEXT

The Public Utility Holding Company Act of 2005, re-
ferred to in subsec. (a)(6), is subtitle F of title XII of
Pub. L. 109-58, Aug. 8, 2005, 119 Stat. 972, which is classi-
fied principally to part D (§16451 et seq.) of subchapter
XII of chapter 149 of Title 42, The Public Health and
Welfare. For complete classification of this Act to the
Code, see Short Title note set out under section 15801
of Title 42 and Tables.

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-58 amended subsec. (a)
generally. Prior to amendment, subsec. (a) read as fol-
lows: ‘““No public utility shall sell, lease, or otherwise
dispose of the whole of its facilities subject to the juris-
diction of the Commission, or any part thereof of a
value in excess of $50,000, or by any means whatsoever,
directly or indirectly, merge or consolidate such facili-
ties or any part thereof with those of any other person,
or purchase, acquire, or take any security of any other
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public utility, without first having secured an order of
the Commission authorizing it to do so. Upon applica-
tion for such approval the Commission shall give rea-
sonable notice in writing to the Governor and State
commission of each of the States in which the physical
property affected, or any part thereof, is situated, and
to such other persons as it may deem advisable. After
notice and opportunity for hearing, if the Commission
finds that the proposed disposition, consolidation, ac-
quisition, or control will be consistent with the public
interest, it shall approve the same.”’

EFFECTIVE DATE OF 2005 AMENDMENT

Pub. L. 109-58, title XII, §1289(b), (c), Aug. 8, 2005, 119
Stat. 983, provided that:

‘“(b) EFFECTIVE DATE.—The amendments made by this
section [amending this section] shall take effect 6
months after the date of enactment of this Act [Aug. 8,
2005].

“‘(c) TRANSITION PROVISION.—The amendments made
by subsection (a) [amending this section] shall not
apply to any application under section 203 of the Fed-
eral Power Act (16 U.S.C. 824b) that was filed on or be-
fore the date of enactment of this Act [Aug. 8, 2005].”

§824c. Issuance of securities; assumption of li-
abilities
(a) Authorization by Commission

No public utility shall issue any security, or
assume any obligation or liability as guarantor,
indorser, surety, or otherwise in respect of any
security of another person, unless and until, and
then only to the extent that, upon application
by the public utility, the Commission by order
authorizes such issue or assumption of liability.
The Commission shall make such order only if it
finds that such issue or assumption (a) is for
some lawful object, within the corporate pur-
poses of the applicant and compatible with the
public interest, which is necessary or appro-
priate for or consistent with the proper perform-
ance by the applicant of service as a public util-
ity and which will not impair its ability to per-
form that service, and (b) is reasonably nec-
essary or appropriate for such purposes. The pro-
visions of this section shall be effective six
months after August 26, 1935.

(b) Application approval or modification; supple-
mental orders

The Commission, after opportunity for hear-
ing, may grant any application under this sec-
tion in whole or in part, and with such modifica-
tions and upon such terms and conditions as it
may find necessary or appropriate, and may
from time to time, after opportunity for hearing
and for good cause shown, make such supple-
mental orders in the premises as it may find
necessary or appropriate, and may by any such
supplemental order modify the provisions of any
previous order as to the particular purposes,
uses, and extent to which, or the conditions
under which, any security so theretofore author-
ized or the proceeds thereof may be applied, sub-
ject always to the requirements of subsection (a)
of this section.

(¢) Compliance with order of Commission

No public utility shall, without the consent of
the Commission, apply any security or any pro-
ceeds thereof to any purpose not specified in the
Commission’s order, or supplemental order, or
to any purpose in excess of the amount allowed
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for such purpose in such order, or otherwise in
contravention of such order.

(d) Authorization of capitalization not to exceed
amount paid

The Commission shall not authorize the cap-
italization of the right to be a corporation or of
any franchise, permit, or contract for consolida-
tion, merger, or lease in excess of the amount
(exclusive of any tax or annual charge) actually
paid as the consideration for such right, fran-
chise, permit, or contract.

(e) Notes or drafts maturing less than one year
after issuance

Subsection (a) of this section shall not apply
to the issue or renewal of, or assumption of li-
ability on, a note or draft maturing not more
than one year after the date of such issue, re-
newal, or assumption of liability, and aggregat-
ing (together with all other then outstanding
notes and drafts of a maturity of one year or
less on which such public utility is primarily or
secondarily liable) not more than 5 per centum
of the par value of the other securities of the
public utility then outstanding. In the case of
securities having no par value, the par value for
the purpose of this subsection shall be the fair
market value as of the date of issue. Within ten
days after any such issue, renewal, or assump-
tion of liability, the public utility shall file with
the Commission a certificate of notification, in
such form as may be prescribed by the Commis-
sion, setting forth such matters as the Commis-
sion shall by regulation require.

(f) Public utility securities regulated by State not
affected

The provisions of this section shall not extend
to a public utility organized and operating in a
State under the laws of which its security issues
are regulated by a State commission.

(g) Guarantee or obligation on part of United
States

Nothing in this section shall be construed to
imply any guarantee or obligation on the part of
the United States in respect of any securities to
which the provisions of this section relate.

(h) Filing duplicate reports with the Securities
and Exchange Commission

Any public utility whose security issues are
approved by the Commission under this section
may file with the Securities and Exchange Com-
mission duplicate copies of reports filed with the
Federal Power Commission in lieu of the re-
ports, information, and documents required
under sections 77g, 781, and 78m of title 15.

(June 10, 1920, ch. 285, pt. II, §204, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 850.)

TRANSFER OF FUNCTIONS

Executive and administrative functions of Securities
and Exchange Commission, with certain exceptions,
transferred to Chairman of such Commission, with au-
thority vested in him to authorize their performance
by any officer, employee, or administrative unit under
his jurisdiction, by Reorg. Plan No. 10 of 1950, §§1, 2, eff.
May 24, 1950, 15 F.R. 3175, 64 Stat. 1265, set out in the
Appendix to Title 5, Government Organization and Em-
ployees.
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§824d. Rates and charges; schedules; suspension
of new rates; automatic adjustment clauses

(a) Just and reasonable rates

All rates and charges made, demanded, or re-
ceived by any public utility for or in connection
with the transmission or sale of electric energy
subject to the jurisdiction of the Commission,
and all rules and regulations affecting or per-
taining to such rates or charges shall be just and
reasonable, and any such rate or charge that is
not just and reasonable is hereby declared to be
unlawful.

(b) Preference or advantage unlawful

No public utility shall, with respect to any
transmission or sale subject to the jurisdiction
of the Commission, (1) make or grant any undue
preference or advantage to any person or subject
any person to any undue prejudice or disadvan-
tage, or (2) maintain any unreasonable dif-
ference in rates, charges, service, facilities, or in
any other respect, either as between localities
or as between classes of service.

(c) Schedules

Under such rules and regulations as the Com-
mission may prescribe, every public utility shall
file with the Commission, within such time and
in such form as the Commission may designate,
and shall keep open in convenient form and
place for public inspection schedules showing all
rates and charges for any transmission or sale
subject to the jurisdiction of the Commission,
and the classifications, practices, and regula-
tions affecting such rates and charges, together
with all contracts which in any manner affect or
relate to such rates, charges, classifications, and
services.

(d) Notice required for rate changes

Unless the Commission otherwise orders, no
change shall be made by any public utility in
any such rate, charge, classification, or service,
or in any rule, regulation, or contract relating
thereto, except after sixty days’ notice to the
Commission and to the public. Such notice shall
be given by filing with the Commission and
keeping open for public inspection new sched-
ules stating plainly the change or changes to be
made in the schedule or schedules then in force
and the time when the change or changes will go
into effect. The Commission, for good cause
shown, may allow changes to take effect with-
out requiring the sixty days’ notice herein pro-
vided for by an order specifying the changes so
to be made and the time when they shall take
effect and the manner in which they shall be
filed and published.

(e) Suspension of new rates; hearings; five-month
period

Whenever any such new schedule is filed the
Commission shall have authority, either upon
complaint or upon its own initiative without
complaint, at once, and, if it so orders, without
answer or formal pleading by the public utility,
but upon reasonable notice, to enter upon a
hearing concerning the lawfulness of such rate,
charge, classification, or service; and, pending
such hearing and the decision thereon, the Com-
mission, upon filing with such schedules and de-
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livering to the public utility affected thereby a
statement in writing of its reasons for such sus-
pension, may suspend the operation of such
schedule and defer the use of such rate, charge,
classification, or service, but not for a longer pe-
riod than five months beyond the time when it
would otherwise go into effect; and after full
hearings, either completed before or after the
rate, charge, classification, or service goes into
effect, the Commission may make such orders
with reference thereto as would be proper in a
proceeding initiated after it had become effec-
tive. If the proceeding has not been concluded
and an order made at the expiration of such five
months, the proposed change of rate, charge,
classification, or service shall go into effect at
the end of such period, but in case of a proposed
increased rate or charge, the Commission may
by order require the interested public utility or
public utilities to keep accurate account in de-
tail of all amounts received by reason of such in-
crease, specifying by whom and in whose behalf
such amounts are paid, and upon completion of
the hearing and decision may by further order
require such public utility or public utilities to
refund, with interest, to the persons in whose
behalf such amounts were paid, such portion of
such increased rates or charges as by its deci-
sion shall be found not justified. At any hearing
involving a rate or charge sought to be in-
creased, the burden of proof to show that the in-
creased rate or charge is just and reasonable
shall be upon the public utility, and the Com-
mission shall give to the hearing and decision of
such questions preference over other questions
pending before it and decide the same as speed-
ily as possible.
(f) Review of automatic adjustment clauses and
public utility practices; action by Commis-
sion; “automatic adjustment clause” defined

(1) Not later than 2 years after November 9,
1978, and not less often than every 4 years there-
after, the Commission shall make a thorough re-
view of automatic adjustment clauses in public
utility rate schedules to examine—

(A) whether or not each such clause effec-
tively provides incentives for efficient use of
resources (including economical purchase and
use of fuel and electric energy), and

(B) whether any such clause reflects any
costs other than costs which are—

(i) subject to periodic fluctuations and

(ii) not susceptible to precise determina-
tions in rate cases prior to the time such
costs are incurred.

Such review may take place in individual rate
proceedings or in generic or other separate pro-
ceedings applicable to one or more utilities.

(2) Not less frequently than every 2 years, in
rate proceedings or in generic or other separate
proceedings, the Commission shall review, with
respect to each public utility, practices under
any automatic adjustment clauses of such util-
ity to insure efficient use of resources (including
economical purchase and use of fuel and electric
energy) under such clauses.

(3) The Commission may, on its own motion or
upon complaint, after an opportunity for an evi-
dentiary hearing, order a public utility to—

(A) modify the terms and provisions of any
automatic adjustment clause, or
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(B) cease any practice in connection with
the clause,

if such clause or practice does not result in the
economical purchase and use of fuel, electric en-
ergy, or other items, the cost of which is in-
cluded in any rate schedule under an automatic
adjustment clause.

(4) As used in this subsection, the term ‘‘auto-
matic adjustment clause’” means a provision of
a rate schedule which provides for increases or
decreases (or both), without prior hearing, in
rates reflecting increases or decreases (or both)
in costs incurred by an electric utility. Such
term does not include any rate which takes ef-
fect subject to refund and subject to a later de-
termination of the appropriate amount of such
rate.

(June 10, 1920, ch. 285, pt. II, §205, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 851; amend-
ed Pub. L. 95-617, title II, §§207(a), 208, Nov. 9,
1978, 92 Stat. 3142.)

AMENDMENTS

1978—Subsec. (d). Pub. L. 95-617, §207(a), substituted
“sixty’’ for ‘“‘thirty’ in two places.
Subsec. (f). Pub. L. 95617, §208, added subsec. (f).

STUDY OF ELECTRIC RATE INCREASES UNDER FEDERAL
POWER ACT

Section 207(b) of Pub. L. 95617 directed chairman of
Federal Energy Regulatory Commission, in consulta-
tion with Secretary, to conduct a study of legal re-
quirements and administrative procedures involved in
consideration and resolution of proposed wholesale
electric rate increases under Federal Power Act, sec-
tion 791a et seq. of this title, for purposes of providing
for expeditious handling of hearings consistent with
due process, preventing imposition of successive rate
increases before they have been determined by Com-
mission to be just and reasonable and otherwise lawful,
and improving procedures designed to prohibit anti-
competitive or unreasonable differences in wholesale
and retail rates, or both, and that chairman report to
Congress within nine months from Nov. 9, 1978, on re-
sults of study, on administrative actions taken as a re-
sult of this study, and on any recommendations for
changes in existing law that will aid purposes of this
section.

§824e. Power of Commission to fix rates and
charges; determination of cost of production
or transmission

(a) Unjust or preferential rates, etc.; statement of
reasons for changes; hearing; specification of
issues

Whenever the Commission, after a hearing
held upon its own motion or upon complaint,
shall find that any rate, charge, or classifica-
tion, demanded, observed, charged, or collected
by any public utility for any transmission or
sale subject to the jurisdiction of the Commis-
sion, or that any rule, regulation, practice, or
contract affecting such rate, charge, or classi-
fication is unjust, unreasonable, unduly dis-
criminatory or preferential, the Commission
shall determine the just and reasonable rate,
charge, classification, rule, regulation, practice,
or contract to be thereafter observed and in
force, and shall fix the same by order. Any com-
plaint or motion of the Commission to initiate
a proceeding under this section shall state the
change or changes to be made in the rate,
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charge, classification, rule, regulation, practice,
or contract then in force, and the reasons for
any proposed change or changes therein. If, after
review of any motion or complaint and answer,
the Commission shall decide to hold a hearing,
it shall fix by order the time and place of such
hearing and shall specify the issues to be adju-
dicated.

(b) Refund effective date; preferential proceed-
ings; statement of reasons for delay; burden
of proof; scope of refund order; refund or-
ders in cases of dilatory behavior; interest

Whenever the Commission institutes a pro-
ceeding under this section, the Commission
shall establish a refund effective date. In the
case of a proceeding instituted on complaint,
the refund effective date shall not be earlier
than the date of the filing of such complaint nor
later than 5 months after the filing of such com-
plaint. In the case of a proceeding instituted by
the Commission on its own motion, the refund
effective date shall not be earlier than the date
of the publication by the Commission of notice
of its intention to initiate such proceeding nor
later than 5 months after the publication date.
Upon institution of a proceeding under this sec-
tion, the Commission shall give to the decision
of such proceeding the same preference as pro-
vided under section 824d of this title and other-
wise act as speedily as possible. If no final deci-
sion is rendered by the conclusion of the 180-day
period commencing upon initiation of a proceed-
ing pursuant to this section, the Commission
shall state the reasons why it has failed to do so
and shall state its best estimate as to when it
reasonably expects to make such decision. In
any proceeding under this section, the burden of
proof to show that any rate, charge, classifica-
tion, rule, regulation, practice, or contract is
unjust, unreasonable, unduly discriminatory, or
preferential shall be upon the Commission or
the complainant. At the conclusion of any pro-
ceeding under this section, the Commission may
order refunds of any amounts paid, for the pe-
riod subsequent to the refund effective date
through a date fifteen months after such refund
effective date, in excess of those which would
have been paid under the just and reasonable
rate, charge, classification, rule, regulation,
practice, or contract which the Commission or-
ders to be thereafter observed and in force: Pro-
vided, That if the proceeding is not concluded
within fifteen months after the refund effective
date and if the Commission determines at the
conclusion of the proceeding that the proceeding
was not resolved within the fifteen-month pe-
riod primarily because of dilatory behavior by
the public utility, the Commission may order re-
funds of any or all amounts paid for the period
subsequent to the refund effective date and prior
to the conclusion of the proceeding. The refunds
shall be made, with interest, to those persons
who have paid those rates or charges which are
the subject of the proceeding.

(c) Refund considerations; shifting costs; reduc-
tion in revenues; “electric utility companies”
and “registered holding company” defined

Notwithstanding subsection (b) of this section,
in a proceeding commenced under this section
involving two or more electric utility companies
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of a registered holding company, refunds which
might otherwise be payable under subsection (b)
of this section shall not be ordered to the extent
that such refunds would result from any portion
of a Commission order that (1) requires a de-
crease in system production or transmission
costs to be paid by one or more of such electric
companies; and (2) is based upon a determina-
tion that the amount of such decrease should be
paid through an increase in the costs to be paid
by other electric utility companies of such reg-
istered holding company: Provided, That refunds,
in whole or in part, may be ordered by the Com-
mission if it determines that the registered
holding company would not experience any re-
duction in revenues which results from an in-
ability of an electric utility company of the
holding company to recover such increase in
costs for the period between the refund effective
date and the effective date of the Commission’s
order. For purposes of this subsection, the terms
“‘electric utility companies’” and ‘‘registered
holding company’’ shall have the same meanings
as provided in the Public Utility Holding Com-
pany Act of 1935, as amended.!

(d) Investigation of costs

The Commission upon its own motion, or upon
the request of any State commission whenever
it can do so without prejudice to the efficient
and proper conduct of its affairs, may inves-
tigate and determine the cost of the production
or transmission of electric energy by means of
facilities under the jurisdiction of the Commis-
sion in cases where the Commission has no au-
thority to establish a rate governing the sale of
such energy.

(e) Short-term sales

(1) In this subsection:

(A) The term ‘‘short-term sale’’ means an
agreement for the sale of electric energy at
wholesale in interstate commerce that is for a
period of 31 days or less (excluding monthly
contracts subject to automatic renewal).

(B) The term ‘‘applicable Commission rule”
means a Commission rule applicable to sales
at wholesale by public utilities that the Com-
mission determines after notice and comment
should also be applicable to entities subject to
this subsection.

(2) If an entity described in section 824(f) of
this title voluntarily makes a short-term sale of
electric energy through an organized market in
which the rates for the sale are established by
Commission-approved tariff (rather than by con-
tract) and the sale violates the terms of the tar-
iff or applicable Commission rules in effect at
the time of the sale, the entity shall be subject
to the refund authority of the Commission under
this section with respect to the violation.

(3) This section shall not apply to—

(A) any entity that sells in total (including
affiliates of the entity) less than 8,000,000
megawatt hours of electricity per year; or

(B) an electric cooperative.

(4)(A) The Commission shall have refund au-
thority under paragraph (2) with respect to a
voluntary short term sale of electric energy by

1See References in Text note below.
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the Bonneville Power Administration only if the
sale is at an unjust and unreasonable rate.

(B) The Commission may order a refund under
subparagraph (A) only for short-term sales made
by the Bonneville Power Administration at
rates that are higher than the highest just and
reasonable rate charged by any other entity for
a short-term sale of electric energy in the same
geographic market for the same, or most nearly
comparable, period as the sale by the Bonneville
Power Administration.

(C) In the case of any Federal power market-
ing agency or the Tennessee Valley Authority,
the Commission shall not assert or exercise any
regulatory authority or power under paragraph
(2) other than the ordering of refunds to achieve
a just and reasonable rate.

(June 10, 1920, ch. 285, pt. II, §206, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 852; amend-
ed Pub. L. 100-473, §2, Oct. 6, 1988, 102 Stat. 2299;
Pub. L. 109-58, title XII, §§1285, 1286, 1295(b), Aug.
8, 2005, 119 Stat. 980, 981, 985.)

REFERENCES IN TEXT

The Public Utility Holding Company Act of 1935, re-
ferred to in subsec. (¢), is title I of act Aug. 26, 1935, ch.
687, 49 Stat. 803, as amended, which was classified gen-
erally to chapter 2C (§79 et seq.) of Title 15, Commerce
and Trade, prior to repeal by Pub. L. 109-58, title XII,
§1263, Aug. 8, 2005, 119 Stat. 974. For complete classifica-
tion of this Act to the Code, see Tables.

AMENDMENTS

2005—Subsec. (a). Pub. L. 109-58, §1295(b)(1), sub-
stituted ‘‘hearing held” for ‘‘hearing had’ in first sen-
tence.

Subsec. (b). Pub. L. 109-58, §1295(b)(2), struck out ‘‘the
public utility to make’ before ‘‘refunds of any amounts
paid’ in seventh sentence.

Pub. L. 109-58, §1285, in second sentence, substituted
‘‘the date of the filing of such complaint nor later than
5 months after the filing of such complaint” for ‘‘the
date 60 days after the filing of such complaint nor later
than 5 months after the expiration of such 60-day pe-
riod”, in third sentence, substituted ‘‘the date of the
publication’ for ‘‘the date 60 days after the publica-
tion” and ‘5 months after the publication date’ for ‘5
months after the expiration of such 60-day period’’, and
in fifth sentence, substituted “If no final decision is
rendered by the conclusion of the 180-day period com-
mencing upon initiation of a proceeding pursuant to
this section, the Commission shall state the reasons
why it has failed to do so and shall state its best esti-
mate as to when it reasonably expects to make such de-
cision” for ‘“‘If no final decision is rendered by the re-
fund effective date or by the conclusion of the 180-day
period commencing upon initiation of a proceeding pur-
suant to this section, whichever is earlier, the Commis-
sion shall state the reasons why it has failed to do so
and shall state its best estimate as to when it reason-
ably expects to make such decision”.

Subsec. (e). Pub. L. 109-58, §1286, added subsec. (e).

1988—Subsec. (a). Pub. L. 100-473, §2(1), inserted provi-
sions for a statement of reasons for listed changes,
hearings, and specification of issues.

Subsecs. (b) to (d). Pub. L. 100-473, §2(2), added sub-
secs. (b) and (¢) and redesignated former subsec. (b) as
().

EFFECTIVE DATE OF 1988 AMENDMENT

Section 4 of Pub. L. 100-473 provided that: ‘‘The
amendments made by this Act [amending this section]
are not applicable to complaints filed or motions initi-
ated before the date of enactment of this Act [Oct. 6,
1988] pursuant to section 206 of the Federal Power Act
[this section]: Provided, however, That such complaints
may be withdrawn and refiled without prejudice.”’
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LIMITATION ON AUTHORITY PROVIDED

Section 3 of Pub. L. 100-473 provided that: ‘“‘Nothing
in subsection (c) of section 206 of the Federal Power
Act, as amended (16 U.S.C. 824e(c)) shall be interpreted
to confer upon the Federal Energy Regulatory Commis-
sion any authority not granted to it elsewhere in such
Act [16 U.S.C. 791a et seq.] to issue an order that (1) re-
quires a decrease in system production or transmission
costs to be paid by one or more electric utility compa-
nies of a registered holding company; and (2) is based
upon a determination that the amount of such decrease
should be paid through an increase in the costs to be
paid by other electric utility companies of such reg-
istered holding company. For purposes of this section,
the terms ‘electric utility companies’ and ‘registered
holding company’ shall have the same meanings as pro-
vided in the Public Utility Holding Company Act of
1935, as amended [15 U.S.C. 79 et seq.].”’

STUDY

Section 5 of Pub. L. 100473 directed that, no earlier
than three years and no later than four years after Oct.
6, 1988, Federal Energy Regulatory Commission perform
a study of effect of amendments to this section, analyz-
ing (1) impact, if any, of such amendments on cost of
capital paid by public utilities, (2) any change in aver-
age time taken to resolve proceedings under this sec-
tion, and (3) such other matters as Commission may
deem appropriate in public interest, with study to be
sent to Committee on Energy and Natural Resources of
Senate and Committee on Energy and Commerce of
House of Representatives.

§ 824f. Ordering furnishing of adequate service

Whenever the Commission, upon complaint of
a State commission, after notice to each State
commission and public utility affected and after
opportunity for hearing, shall find that any
interstate service of any public utility is inad-
equate or insufficient, the Commission shall de-
termine the proper, adequate, or sufficient serv-
ice to be furnished, and shall fix the same by its
order, rule, or regulation: Provided, That the
Commission shall have no authority to compel
the enlargement of generating facilities for such
purposes, nor to compel the public utility to sell
or exchange energy when to do so would impair
its ability to render adequate service to its cus-
tomers.

(June 10, 1920, ch. 285, pt. II, §207, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 853.)

§ 824g. Ascertainment of cost of property and de-
preciation

(a) Investigation of property costs

The Commission may investigate and ascer-
tain the actual legitimate cost of the property
of every public utility, the depreciation therein,
and, when found necessary for rate-making pur-
poses, other facts which bear on the determina-
tion of such cost or depreciation, and the fair
value of such property.

(b) Request for inventory and cost statements

Every public utility upon request shall file
with the Commission an inventory of all or any
part of its property and a statement of the origi-
nal cost thereof, and shall keep the Commission
informed regarding the cost of all additions, bet-
terments, extensions, and new construction.

(June 10, 1920, ch. 285, pt. II, §208, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 853.)
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§824h. References to State boards by Commis-
sion

(a) Composition of boards; force and effect of
proceedings

The Commission may refer any matter arising
in the administration of this subchapter to a
board to be composed of a member or members,
as determined by the Commission, from the
State or each of the States affected or to be af-
fected by such matter. Any such board shall be
vested with the same power and be subject to
the same duties and liabilities as in the case of
a member of the Commission when designated
by the Commission to hold any hearings. The
action of such board shall have such force and
effect and its proceedings shall be conducted in
such manner as the Commission shall by regula-
tions prescribe. The board shall be appointed by
the Commission from persons nominated by the
State commission of each State affected or by
the Governor of such State if there is no State
commission. Each State affected shall be enti-
tled to the same number of representatives on
the board unless the nominating power of such
State waives such right. The Commission shall
have discretion to reject the nominee from any
State, but shall thereupon invite a new nomina-
tion from that State. The members of a board
shall receive such allowances for expenses as the
Commission shall provide. The Commission
may, when in its discretion sufficient reason ex-
ists therefor, revoke any reference to such a
board.

(b) Cooperation with State commissions

The Commission may confer with any State
commission regarding the relationship between
rate structures, costs, accounts, charges, prac-
tices, classifications, and regulations of public
utilities subject to the jurisdiction of such State
commission and of the Commission; and the
Commission is authorized, under such rules and
regulations as it shall prescribe, to hold joint
hearings with any State commission in connec-
tion with any matter with respect to which the
Commission is authorized to act. The Commis-
sion is authorized in the administration of this
chapter to avail itself of such cooperation, serv-
ices, records, and facilities as may be afforded
by any State commission.

(c) Availability of information and reports to
State commissions; Commission experts

The Commission shall make available to the
several State commissions such information and
reports as may be of assistance in State regula-
tion of public utilities. Whenever the Commis-
sion can do so without prejudice to the efficient
and proper conduct of its affairs, it may upon re-
quest from a State make available to such State
as witnesses any of its trained rate, valuation,
or other experts, subject to reimbursement to
the Commission by such State of the compensa-
tion and traveling expenses of such witnesses.
All sums collected hereunder shall be credited to
the appropriation from which the amounts were
expended in carrying out the provisions of this
subsection.

(June 10, 1920, ch. 285, pt. II, §209, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 853.)
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§ 824i. Interconnection authority

(a) Powers of Commission; application by State
regulatory authority

(1) Upon application of any electric utility,
Federal power marketing agency, geothermal
power producer (including a producer which is
not an electric utility), qualifying cogenerator,
or qualifying small power producer, the Com-
mission may issue an order requiring—

(A) the physical connection of any cogenera-
tion facility, any small power production fa-
cility, or the transmission facilities of any
electric utility, with the facilities of such ap-
plicant,

(B) such action as may be necessary to make
effective any physical connection described in
subparagraph (A), which physical connection
is ineffective for any reason, such as inad-
equate size, poor maintenance, or physical un-
reliability,

(C) such sale or exchange of electric energy
or other coordination, as may be necessary to
carry out the purposes of any order under sub-
paragraph (A) or (B), or

(D) such increase in transmission capacity
as may be necessary to carry out the purposes
of any order under subparagraph (A) or (B).

(2) Any State regulatory authority may apply
to the Commission for an order for any action
referred to in subparagraph (A), (B), (C), or (D)
of paragraph (1). No such order may be issued by
the Commission with respect to a Federal power
marketing agency upon application of a State
regulatory authority.

(b) Notice, hearing and determination by Com-
mission

Upon receipt of an application under sub-
section (a) of this section, the Commission
shall—

(1) issue notice to each affected State regu-
latory authority, each affected electric util-
ity, each affected Federal power marketing
agency, each affected owner or operator of a
cogeneration facility or of a small power pro-
duction facility, and to the public.

(2) afford an opportunity for an evidentiary
hearing, and

(3) make a determination with respect to the
matters referred to in subsection (c) of this
section.

(c) Necessary findings

No order may be issued by the Commission
under subsection (a) of this section unless the
Commission determines that such order—

(1) is in the public interest,
(2) would—

(A) encourage overall conservation of en-
ergy or capital,

(B) optimize the efficiency of use of facili-
ties and resources, or

(C) improve the reliability of any electric
utility system or Federal power marketing
agency to which the order applies, and

(3) meets the requirements of section 824k of
this title.
(d) Motion of Commission
The Commission may, on its own motion,
after compliance with the requirements of para-
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graphs (1) and (2) of subsection (b) of this sec-
tion, issue an order requiring any action de-
scribed in subsection (a)(1) of this section if the
Commission determines that such order meets
the requirements of subsection (c) of this sec-
tion. No such order may be issued upon the Com-
mission’s own motion with respect to a Federal
power marketing agency.

(e) Definitions

(1) As used in this section, the term ‘‘facili-
ties”” means only facilities used for the genera-
tion or transmission of electric energy.

(2) With respect to an order issued pursuant to
an application of a qualifying cogenerator or
qualifying small power producer under sub-
section (a)(1) of this section, the term ‘‘facilities
of such applicant” means the qualifying cogen-
eration facilities or qualifying small power pro-
duction facilities of the applicant, as specified
in the application. With respect to an order is-
sued pursuant to an application under sub-
section (a)(2) of this section, the term ‘‘facilities
of such applicant” means the qualifying cogen-
eration facilities, qualifying small power pro-
duction facilities, or the transmission facilities
of an electric utility, as specified in the applica-
tion. With respect to an order issued by the
Commission on its own motion under subsection
(d) of this section, such term means the qualify-
ing cogeneration facilities, qualifying small
power production facilities, or the transmission
facilities of an electric utility, as specified in
the proposed order.

(June 10, 1920, ch. 285, pt. II, §210, as added Pub.
L. 95-617, title II, §202, Nov. 9, 1978, 92 Stat. 3135;
amended Pub. L. 96-294, title VI, §643(a)(2), June
30, 1980, 94 Stat. 770.)

AMENDMENTS

1980—Subsec. (a)(1). Pub. L. 96-294 added applicability
to geothermal power producers.

STUDY AND REPORT TO CONGRESSIONAL COMMITTEES ON
APPLICATION OF PROVISIONS RELATING TO COGENERA-
TION, SMALL POWER PRODUCTION, AND INTERCONNEC-
TION AUTHORITY TO HYDROELECTRIC POWER FACILI-
TIES

For provisions requiring the Federal Energy Regu-
latory Commission to conduct a study and report to
Congress on whether the benefits of this section and
section 824a-3 of this title should be applied to hydro-
electric power facilities utilizing new dams or diver-
sions, within the meaning of section 824a-3(k) of this
title, see section 8(d) of Pub. L. 99-495, set out as a note
under section 824a-3 of this title.

§ 824j. Wheeling authority

(a) Transmission service by any electric utility;
notice, hearing and findings by Commission

Any electric utility, Federal power marketing
agency, or any other person generating electric
energy for sale for resale, may apply to the
Commission for an order under this subsection
requiring a transmitting utility to provide
transmission services (including any enlarge-
ment of transmission capacity necessary to pro-
vide such services) to the applicant. Upon re-
ceipt of such application, after public notice and
notice to each affected State regulatory author-
ity, each affected electric utility, and each af-
fected Federal power marketing agency, and
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after affording an opportunity for an evi-
dentiary hearing, the Commission may issue
such order if it finds that such order meets the
requirements of section 824k of this title, and
would otherwise be in the public interest. No
order may be issued under this subsection unless
the applicant has made a request for trans-
mission services to the transmitting utility that
would be the subject of such order at least 60
days prior to its filing of an application for such
order.

(b) Reliability of electric service

No order may be issued under this section or
section 824i of this title if, after giving consider-
ation to consistently applied regional or na-
tional reliability standards, guidelines, or cri-
teria, the Commission finds that such order
would unreasonably impair the continued reli-
ability of electric systems affected by the order.
(c) Replacement of electric energy

No order may be issued under subsection (a) or
(b) of this section which requires the transmit-
ting utility subject to the order to transmit,
during any period, an amount of electric energy
which replaces any amount of electric energy—

(1) required to be provided to such applicant
pursuant to a contract during such period, or
(2) currently provided to the applicant by

the utility subject to the order pursuant to a
rate schedule on file during such period with
the Commission: Provided, That nothing in
this subparagraph shall prevent an application
for an order hereunder to be filed prior to ter-
mination or modification of an existing rate
schedule: Provided, That such order shall not
become effective until termination of such
rate schedule or the modification becomes ef-
fective.

(d) Termination or modification of order; notice,
hearing and findings of Commission; con-
tents of order; inclusion in order of terms
and conditions agreed upon by parties

(1) Any transmitting utility ordered under
subsection (a) or (b) of this section to provide
transmission services may apply to the Commis-
sion for an order permitting such transmitting
utility to cease providing all, or any portion of,
such services. After public notice, notice to each
affected State regulatory authority, each af-
fected Federal power marketing agency, each af-
fected transmitting utility, and each affected
electric utility, and after an opportunity for an
evidentiary hearing, the Commission shall issue
an order terminating or modifying the order is-
sued under subsection (a) or (b) of this section,
if the transmitting utility providing such trans-
mission services has demonstrated, and the
Commission has found, that—

(A) due to changed circumstances, the re-
quirements applicable, under this section and
section 824k of this title, to the issuance of an
order under subsection (a) or (b) of this section
are no longer met, or?!

(B) any transmission capacity of the utility
providing transmission services under such
order which was, at the time such order was
issued, in excess of the capacity necessary to

180 in original. The word ‘“‘or’’ probably should not appear.
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serve its own customers is no longer in excess
of the capacity necessary for such purposes, or

(C) the ordered transmission services require
enlargement of transmission capacity and the
transmitting utility subject to the order has
failed, after making a good faith effort, to ob-
tain the necessary approvals or property
rights under applicable Federal, State, and
local laws.

No order shall be issued under this subsection
pursuant to a finding under subparagraph (A)
unless the Commission finds that such order is
in the public interest.

(2) Any order issued under this subsection ter-
minating or modifying an order issued under
subsection (a) or (b) of this section shall—

(A) provide for any appropriate compensa-
tion, and

(B) provide the affected electric utilities
adequate opportunity and time to—

(i) make suitable alternative arrange-
ments for any transmission services termi-
nated or modified, and

(ii) insure that the interests of ratepayers
of such utilities are adequately protected.

(3) No order may be issued under this sub-
section terminating or modifying any order is-
sued under subsection (a) or (b) of this section if
the order under subsection (a) or (b) of this sec-
tion includes terms and conditions agreed upon
by the parties which—

(A) fix a period during which transmission
services are to be provided under the order
under subsection (a) or (b) of this section, or

(B) otherwise provide procedures or methods
for terminating or modifying such order (in-
cluding, if appropriate, the return of the trans-
mission capacity when necessary to take into
account an increase, after the issuance of such
order, in the needs of the transmitting utility
subject to such order for transmission capac-
ity).

(e) “Facilities” defined

As used in this section, the term ‘‘facilities”
means only facilities used for the generation or
transmission of electric energy.

(June 10, 1920, ch. 285, pt. II, §211, as added Pub.
L. 95-617, title II, §203, Nov. 9, 1978, 92 Stat. 3136;
amended Pub. L. 96-294, title VI, §643(a)(3), June
30, 1980, 94 Stat. 770; Pub. L. 99-495, §15, Oct. 16,
1986, 100 Stat. 1257; Pub. L. 102-486, title VII,
§721, Oct. 24, 1992, 106 Stat. 2915; Pub. L. 109-58,
title XII, §1295(c), Aug. 8, 2005, 119 Stat. 985.)

AMENDMENTS

2005—Subsec. (c). Pub. L. 109-58, §1295(c)(1), struck
out par. (2) designation before introductory provisions,
redesignated former subpars. (A) and (B) as pars. (1) and
(2), respectively, and in par. (2) substituted ‘‘termi-
nation or modification’ for ‘‘termination of modifica-
tion’.

Subsec. (d)(1). Pub. L. 109-58, §1295(c)(2), substituted
““if the transmitting utility providing’’ for ‘‘if the elec-
tric utility providing”’ in introductory provisions.

1992—Subsec. (a). Pub. L. 102486, §721(1), amended
first sentence generally. Prior to amendment, first sen-
tence read as follows: ‘‘Any electric utility, geothermal
power producer (including a producer which is not an
electric utility), or Federal power marketing agency
may apply to the Commission for an order under this
subsection requiring any other electric utility to pro-
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vide transmission services to the applicant (including
any enlargement of transmission capacity necessary to
provide such services).”

Pub. L. 102-486, §721(2), in second sentence, sub-
stituted ‘‘the Commission may issue such order if it
finds that such order meets the requirements of section
824k of this title, and would otherwise be in the public
interest. No order may be issued under this subsection
unless the applicant has made a request for trans-
mission services to the transmitting utility that would
be the subject of such order at least 60 days prior to its
filing of an application for such order.” for ‘‘the Com-
mission may issue such order if it finds that such
order—

‘(1) is in the public interest,
“(2) would—
““(A) conserve a significant amount of energy,
‘Y(B) significantly promote the efficient use of fa-
cilities and resources, or
‘(C) improve the reliability of any electric utility
system to which the order applies, and
‘“(3) meets the requirements of section 824k of this
title.”

Subsec. (b). Pub. L. 102486, §721(3), amended subsec.
(b) generally, substituting provisions relating to reli-
ability of electric service for provisions which related
to transmission service by sellers of electric energy for
resale and notice, hearing, and determinations by Com-
mission.

Subsec. (¢). Pub. L. 102-486, §721(4), struck out pars.
(1), (3), and (4), and substituted ‘‘which requires the
transmitting” for ‘“‘which requires the electric’” in in-
troductory provisions of par. (2). Prior to amendment,
pars. (1), (3), and (4) read as follows:

‘(1) No order may be issued under subsection (a) of
this section unless the Commission determines that
such order would reasonably preserve existing competi-
tive relationships.

‘“(3) No order may be issued under the authority of
subsection (a) or (b) of this section which is inconsist-
ent with any State law which governs the retail mar-
keting areas of electric utilities.

‘“(4) No order may be issued under subsection (a) or
(b) of this section which provides for the transmission
of electric energy directly to an ultimate consumer.”

Subsec. (d). Pub. L. 102-486, §721(5), in first sentence
substituted ‘‘transmitting’’ for ‘‘electric’ before ‘‘util-
ity in two places, in second sentence inserted ‘‘each
affected transmitting utility,” before ‘‘and each af-
fected electric utility’’, in par. (1) substituted ‘‘, or”
for period at end of subpar. (B) and added subpar. (C),
and in par. (3)(B) substituted ‘‘transmitting’’ for ‘‘elec-
tric” before ‘‘utility’’.

1986—Subsec. (¢)(2)(B). Pub. L. 99-495 inserted provi-
sions that nothing in this subparagraph shall prevent
an application for an order hereunder to be filed prior
to termination or modification of an existing rate
schedule, provided that such order shall not become ef-
fective until termination of such rate schedule or the
modification becomes effective.

1980—Subsec. (a). Pub. L. 96-294 added applicability to
geothermal power producers.

EFFECTIVE DATE OF 1986 AMENDMENT

Amendment by Pub. L. 99-495 effective with respect
to each license, permit, or exemption issued under this
chapter after Oct. 16, 1986, see section 18 of Pub. L.
99-495, set out as a note under section 797 of this title.

STATE AUTHORITIES; CONSTRUCTION

Nothing in amendment by Pub. L. 102-486 to be con-
strued as affecting or intending to affect, or in any way
to interfere with, authority of any State or local gov-
ernment relating to environmental protection or siting
of facilities, see section 731 of Pub. L. 102-486, set out
as a note under section 796 of this title.
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§824j-1. Open access by unregulated transmit-
ting utilities
(a) Definition of unregulated transmitting utility

In this section, the term ‘‘unregulated trans-
mitting utility’”’ means an entity that—

(1) owns or operates facilities used for the
transmission of electric energy in interstate
commerce; and

(2) is an entity described in section 824(f) of
this title.

(b) Transmission operation services

Subject to section 824k(h) of this title, the
Commission may, by rule or order, require an
unregulated transmitting utility to provide
transmission services—

(1) at rates that are comparable to those
that the unregulated transmitting utility
charges itself; and

(2) on terms and conditions (not relating to
rates) that are comparable to those under
which the unregulated transmitting utility
provides transmission services to itself and
that are not unduly discriminatory or pref-
erential.

(c) Exemption

The Commission shall exempt from any rule
or order under this section any unregulated
transmitting utility that—

(1) sells not more than 4,000,000 megawatt
hours of electricity per year;

(2) does not own or operate any transmission
facilities that are necessary for operating an
interconnected transmission system (or any
portion of the system); or

(3) meets other criteria the Commission de-
termines to be in the public interest.

(d) Local distribution facilities

The requirements of subsection (b) of this sec-
tion shall not apply to facilities used in local
distribution.

(e) Exemption termination

If the Commission, after an evidentiary hear-
ing held on a complaint and after giving consid-
eration to reliability standards established
under section 8240 of this title, finds on the basis
of a preponderance of the evidence that any ex-
emption granted pursuant to subsection (c) of
this section unreasonably impairs the continued
reliability of an interconnected transmission
system, the Commission shall revoke the exemp-
tion granted to the transmitting utility.

(f) Application to unregulated transmitting utili-
ties

The rate changing procedures applicable to
public utilities under subsections (¢) and (d) of
section 824d of this title are applicable to un-
regulated transmitting utilities for purposes of
this section.

(g) Remand

In exercising authority under subsection (b)(1)
of this section, the Commission may remand
transmission rates to an unregulated transmit-
ting utility for review and revision if necessary
to meet the requirements of subsection (b) of
this section.

(h) Other requests

The provision of transmission services under

subsection (b) of this section does not preclude
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a request for transmission services under sec-
tion 824j of this title.
(i) Limitation

The Commission may not require a State or
municipality to take action under this section
that would violate a private activity bond rule
for purposes of section 141 of title 26.

(j) Transfer of control of transmitting facilities

Nothing in this section authorizes the Com-
mission to require an unregulated transmitting
utility to transfer control or operational control
of its transmitting facilities to a Transmission
Organization that is designated to provide non-
discriminatory transmission access.

(June 10, 1920, ch. 285, pt. II, §211A, as added Pub.
L. 109-58, title XII, §1231, Aug. 8, 2005, 119 Stat.
955.)

§824k. Orders
wheeling

requiring interconnection or

(a) Rates, charges, terms, and conditions for
wholesale transmission services

An order under section 824j of this title shall
require the transmitting utility subject to the
order to provide wholesale transmission services
at rates, charges, terms, and conditions which
permit the recovery by such utility of all the
costs incurred in connection with the trans-
mission services and necessary associated serv-
ices, including, but not limited to, an appro-
priate share, if any, of legitimate, verifiable and
economic costs, including taking into account
any benefits to the transmission system of pro-
viding the transmission service, and the costs of
any enlargement of transmission facilities. Such
rates, charges, terms, and conditions shall pro-
mote the economically efficient transmission
and generation of electricity and shall be just
and reasonable, and not unduly discriminatory
or preferential. Rates, charges, terms, and con-
ditions for transmission services provided pursu-
ant to an order under section 824j of this title
shall ensure that, to the extent practicable,
costs incurred in providing the wholesale trans-
mission services, and properly allocable to the
provision of such services, are recovered from
the applicant for such order and not from a
transmitting utility’s existing wholesale, retail,
and transmission customers.

(b) Repealed. Pub. L. 102-486, title VII, §722(1),
Oct. 24, 1992, 106 Stat. 2916

(¢) Issuance of proposed order; agreement by
parties to terms and conditions of order; ap-
proval by Commission; inclusion in final
order; failure to agree

(1) Before issuing an order under section 824i
of this title or subsection (a) or (b) of section
824j of this title, the Commission shall issue a
proposed order and set a reasonable time for
parties to the proposed interconnection or
transmission order to agree to terms and condi-
tions under which such order is to be carried
out, including the apportionment of costs be-
tween them and the compensation or reimburse-
ment reasonably due to any of them. Such pro-
posed order shall not be reviewable or enforce-
able in any court. The time set for such parties
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to agree to such terms and conditions may be
shortened if the Commission determines that
delay would jeopardize the attainment of the
purposes of any proposed order. Any terms and
conditions agreed to by the parties shall be sub-
ject to the approval of the Commission.

(2)(A) If the parties agree as provided in para-
graph (1) within the time set by the Commission
and the Commission approves such agreement,
the terms and conditions shall be included in
the final order. In the case of an order under sec-
tion 824i of this title, if the parties fail to agree
within the time set by the Commission or if the
Commission does not approve any such agree-
ment, the Commission shall prescribe such
terms and conditions and include such terms
and conditions in the final order.

(B) In the case of any order applied for under
section 824j of this title, if the parties fail to
agree within the time set by the Commission,
the Commission shall prescribe such terms and
conditions in the final order.

(d) Statement of reasons for denial

If the Commission does not issue any order ap-
plied for under section 824i or 824j of this title,
the Commission shall, by order, deny such appli-
cation and state the reasons for such denial.

(e) Savings provisions

(1) No provision of section 824i, 824j, 824m of
this title, or this section shall be treated as re-
quiring any person to utilize the authority of
any such section in lieu of any other authority
of law. Except as provided in section 824i, 824j,
824m of this title, or this section, such sections
shall not be construed as limiting or impairing
any authority of the Commission under any
other provision of law.

(2) Sections 824i, 824j, 8241, 824m of this title,
and this section, shall not be construed to mod-
ify, impair, or supersede the antitrust laws. For
purposes of this section, the term ‘‘antitrust
laws’ has the meaning given in subsection (a) of
the first sentence of section 12 of title 15, except
that such term includes section 45 of title 15 to
the extent that such section relates to unfair
methods of competition.

(f) Effective date of order; hearing; notice; re-
view

(1) No order under section 824i or 824j of this
title requiring the Tennessee Valley Authority
(hereinafter in this subsection referred to as the
“TVA”) to take any action shall take effect for
60 days following the date of issuance of the
order. Within 60 days following the issuance by
the Commission of any order under section 824i
or of section 824j of this title requiring the TVA
to enter into any contract for the sale or deliv-
ery of power, the Commission may on its own
motion initiate, or upon petition of any ag-
grieved person shall initiate, an evidentiary
hearing to determine whether or not such sale
or delivery would result in violation of the third
sentence of section 15d(a) of the Tennessee Val-
ley Authority Act of 1933 (16 U.S.C. 831n-4), here-
inafter in this subsection referred to as the TVA
Act [16 U.S.C. 831 et seq.].

(2) Upon initiation of any evidentiary hearing
under paragraph (1), the Commission shall give
notice thereof to any applicant who applied for
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and obtained the order from the Commission, to
any electric utility or other entity subject to
such order, and to the public, and shall promptly
make the determination referred to in para-
graph (1). Upon initiation of such hearing, the
Commission shall stay the effectiveness of the
order under section 824i or 824j of this title until
whichever of the following dates is applicable—
(A) the date on which there is a final deter-
mination (including any judicial review there-
of under paragraph (3)) that no such violation
would result from such order, or
(B) the date on which a specific authoriza-
tion of the Congress (within the meaning of
the third sentence of section 156d(a) of the TVA
Act [16 U.S.C. 831n-4(a)]) takes effect.

(3) Any determination under paragraph (1)
shall be reviewable only in the appropriate court
of the United States upon petition filed by any
aggrieved person or municipality within 60 days
after such determination, and such court shall
have jurisdiction to grant appropriate relief.
Any applicant who applied for and obtained the
order under section 824i or 824j of this title, and
any electric utility or other entity subject to
such order shall have the right to intervene in
any such proceeding in such court. Except for
review by such court (and any appeal or other
review by an appellate court of the United
States), no court shall have jurisdiction to con-
sider any action brought by any person to enjoin
the carrying out of any order of the Commission
under section 824i or section 824j of this title re-
quiring the TVA to take any action on the
grounds that such action requires a specific au-
thorization of the Congress pursuant to the
third sentence of section 15d(a) of the TVA Act
[16 U.S.C. 831n-4(a)].

(g) Prohibition on orders inconsistent with retail
marketing areas

No order may be issued under this chapter
which is inconsistent with any State law which
governs the retail marketing areas of electric
utilities.

(h) Prohibition on mandatory retail wheeling
and sham wholesale transactions

No order issued under this chapter shall be
conditioned upon or require the transmission of
electric energy:

(1) directly to an ultimate consumer, or

(2) to, or for the benefit of, an entity if such
electric energy would be sold by such entity
directly to an ultimate consumer, unless:

(A) such entity is a Federal power market-
ing agency; the Tennessee Valley Authority;
a State or any political subdivision of a
State (or an agency, authority, or instru-
mentality of a State or a political subdivi-
sion); a corporation or association that has
ever received a loan for the purposes of pro-
viding electric service from the Adminis-
trator of the Rural Electrification Adminis-
tration under the Rural Electrification Act
of 1936 [7 U.S.C. 901 et seq.]; a person having
an obligation arising under State or local
law (exclusive of an obligation arising solely
from a contract entered into by such person)
to provide electric service to the public; or
any corporation or association which is
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wholly owned, directly or indirectly, by any
one or more of the foregoing; and

(B) such entity was providing electric serv-
ice to such ultimate consumer on October 24,
1992, or would utilize transmission or dis-
tribution facilities that it owns or controls
to deliver all such electric energy to such
electric consumer.

Nothing in this subsection shall affect any au-

thority of any State or local government under

State law concerning the transmission of elec-

tric energy directly to an ultimate consumer.

(i) Laws applicable to Federal Columbia River
Transmission System

(1) The Commission shall have authority pur-
suant to section 824i of this title, section 824j of
this title, this section, and section 824! of this
title to (A) order the Administrator of the Bon-
neville Power Administration to provide trans-
mission service and (B) establish the terms and
conditions of such service. In applying such sec-
tions to the Federal Columbia River Trans-
mission System, the Commission shall assure
that—

(i) the provisions of otherwise applicable
Federal laws shall continue in full force and
effect and shall continue to be applicable to
the system; and

(ii) the rates for the transmission of electric
power on the system shall be governed only by
such otherwise applicable provisions of law
and not by any provision of section 824i of this
title, section 824j of this title, this section, or
section 824! of this title, except that no rate
for the transmission of power on the system
shall be unjust, unreasonable, or unduly dis-
criminatory or preferential, as determined by
the Commission.

(2) Notwithstanding any other provision of
this chapter with respect to the procedures for
the determination of terms and conditions for
transmission service—

(A) when the Administrator of the Bonne-
ville Power Administration either (i) in re-
sponse to a written request for specific trans-
mission service terms and conditions does not
offer the requested terms and conditions, or
(ii) proposes to establish terms and conditions
of general applicability for transmission serv-
ice on the Federal Columbia River Trans-
mission System, then the Administrator may
provide opportunity for a hearing and, in so
doing, shall—

(I) give notice in the Federal Register and
state in such notice the written explanation
of the reasons why the specific terms and
conditions for transmission services are not
being offered or are being proposed;

(IT) adhere to the procedural requirements
of paragraphs (1) through (3) of section
839e(i) of this title, except that the hearing
officer shall, unless the hearing officer be-
comes unavailable to the agency, make a
recommended decision to the Administrator
that states the hearing officer’s findings and
conclusions, and the reasons or basis there-
of, on all material issues of fact, law, or dis-
cretion presented on the record; and

(ITIT) make a determination, setting forth
the reasons for reaching any findings and
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conclusions which may differ from those of
the hearing officer, based on the hearing
record, consideration of the hearing officer’s
recommended decision, section 824j of this
title and this section, as amended by the En-
ergy Policy Act of 1992, and the provisions of
law as preserved in this section; and

(B) if application is made to the Commission
under section 824j of this title for transmission
service under terms and conditions different
than those offered by the Administrator, or
following the denial of a request for trans-
mission service by the Administrator, and
such application is filed within 60 days of the
Administrator’s final determination and in ac-
cordance with Commission procedures, the
Commission shall—

(i) in the event the Administrator has con-
ducted a hearing as herein provided for (I)
accord parties to the Administrator’s hear-
ing the opportunity to offer for the Commis-
sion record materials excluded by the Ad-
ministrator from the hearing record, (II) ac-
cord such parties the opportunity to submit
for the Commission record comments on ap-
propriate terms and conditions, (III) afford
those parties the opportunity for a hearing if
and to the extent that the Commission finds
the Administrator’s hearing record to be in-
adequate to support a decision by the Com-
mission, and (IV) establish terms and condi-
tions for or deny transmission service based
on the Administrator’s hearing record, the
Commission record, section 824j of this title
and this section, as amended by the Energy
Policy Act of 1992, and the provisions of law
as preserved in this section, or

(ii) in the event the Administrator has not
conducted a hearing as herein provided for,
determine whether to issue an order for
transmission service in accordance with sec-
tion 824j of this title and this section, in-
cluding providing the opportunity for a
hearing.

(3) Notwithstanding those provisions of sec-
tion 825I(b) of this title which designate the
court in which review may be obtained, any
party to a proceeding concerning transmission
service sought to be furnished by the Adminis-
trator of the Bonneville Power Administration
seeking review of an order issued by the Com-
mission in such proceeding shall obtain a review
of such order in the United States Court of Ap-
peals for the Pacific Northwest, as that region is
defined by section 839a(14) of this title.

(4) To the extent the Administrator of the
Bonneville Power Administration cannot be re-
quired under section 824j of this title, as a result
of the Administrator’s other statutory man-
dates, either to (A) provide transmission service
to an applicant which the Commission would
otherwise order, or (B) provide such service
under rates, terms, and conditions which the
Commission would otherwise require, the appli-
cant shall not be required to provide similar
transmission services to the Administrator or to
provide such services under similar rates, terms,
and conditions.

(5) The Commission shall not issue any order
under section 824i of this title, section 824j of
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this title, this section, or section 8247 of this
title requiring the Administrator of the Bonne-
ville Power Administration to provide trans-
mission service if such an order would impair
the Administrator’s ability to provide such
transmission service to the Administrator’s
power and transmission customers in the Pacific
Northwest, as that region is defined in section
839a(14) of this title, as is needed to assure ade-
quate and reliable service to loads in that re-
gion.

(§) Equitability within territory restricted elec-

tric systems

With respect to an electric utility which is
prohibited by Federal law from being a source of
power supply, either directly or through a dis-
tributor of its electric energy, outside an area
set forth in such law, no order issued under sec-
tion 824j of this title may require such electric
utility (or a distributor of such electric utility)
to provide transmission services to another en-
tity if the electric energy to be transmitted will
be consumed within the area set forth in such
Federal law, unless the order is in furtherance of
a sale of electric energy to that electric utility:
Provided, however, That the foregoing provision
shall not apply to any area served at retail by
an electric transmission system which was such
a distributor on October 24, 1992, and which be-
fore October 1, 1991, gave its notice of termi-
nation under its power supply contract with
such electric utility.

(k) ERCOT utilities

(1) Rates

Any order under section 824j of this title re-
quiring provision of transmission services in
whole or in part within ERCOT shall provide
that any ERCOT utility which is not a public
utility and the transmission facilities of which
are actually used for such transmission serv-
ice is entitled to receive compensation based,
insofar as practicable and consistent with sub-
section (a) of this section, on the transmission
ratemaking methodology used by the Public
Utility Commission of Texas.

(2) Definitions

For purposes of this subsection—

(A) the term “ERCOT’’ means the Electric
Reliability Council of Texas; and

(B) the term “ERCOT utility” means a
transmitting utility which is a member of
ERCOT.

(June 10, 1920, ch. 285, pt. II, §212, as added Pub.
L. 95-617, title II, §204(a), Nov. 9, 1978, 92 Stat.
3138; amended Pub. L. 102-486, title VII, §722,
Oct. 24, 1992, 106 Stat. 2916.)

REFERENCES IN TEXT

The TVA Act, referred to in subsec. (f)(1), means act
May 18, 1933, ch. 32, 48 Stat. 58, as amended, known as
the Tennessee Valley Authority Act of 1933, which is
classified generally to chapter 12A (§831 et seq.) of this
title. For complete classification of this Act to the
Code, see section 831 of this title and Tables.

The Rural Electrification Act of 1936, referred to in
subsec. (h)(2)(A), is act May 20, 1936, ch. 432, 49 Stat.
1363, as amended, which is classified generally to chap-
ter 31 (§901 et seq.) of Title 7, Agriculture. For complete
classification of this Act to the Code, see section 901 of
Title 7 and Tables.
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The Energy Policy Act of 1992, referred to in subsec.
(1)(2)(A)III), (B)(d), is Pub. L. 102-486, Oct. 24, 1992, 106
Stat. 2776. For complete classification of this Act to
the Code, see Short Title note set out under section
13201 of Title 42, The Public Health and Welfare and
Tables.

AMENDMENTS

1992—Subsec. (a). Pub. L. 102486, §722(1), added sub-
sec. (a) and struck out former subsec. (a) which related
to determinations by Commission.

Subsec. (b). Pub. L. 102-486, § 722(1), struck out subsec.
(b) which required applicants for orders to be ready,
willing, and able to reimburse parties subject to such
orders.

Subsec. (e). Pub. L. 102-486, §722(2), amended subsec.
(e) generally. Prior to amendment, subsec. (e) related
to utilization of interconnection or wheeling authority
in lieu of other authority and limitation of Commission
authority.

Subsecs. (g) to (k). Pub. L. 102-486, §722(3), added sub-
secs. (g) to (k).

STATE AUTHORITIES; CONSTRUCTION

Nothing in amendment by Pub. L. 102-486 to be con-
strued as affecting or intending to affect, or in any way
to interfere with, authority of any State or local gov-
ernment relating to environmental protection or siting
of facilities, see section 731 of Pub. L. 102-486, set out
as a note under section 796 of this title.

§ 8241. Information requirements

(a) Requests for wholesale transmission services

Whenever any electric utility, Federal power
marketing agency, or any other person generat-
ing electric energy for sale for resale makes a
good faith request to a transmitting utility to
provide wholesale transmission services and re-
quests specific rates and charges, and other
terms and conditions, unless the transmitting
utility agrees to provide such services at rates,
charges, terms and conditions acceptable to
such person, the transmitting utility shall,
within 60 days of its receipt of the request, or
other mutually agreed upon period, provide such
person with a detailed written explanation, with
specific reference to the facts and circumstances
of the request, stating (1) the transmitting util-
ity’s basis for the proposed rates, charges,
terms, and conditions for such services, and (2)
its analysis of any physical or other constraints
affecting the provision of such services.

(b) Transmission capacity and constraints

Not later than 1 year after October 24, 1992,
the Commission shall promulgate a rule requir-
ing that information be submitted annually to
the Commission by transmitting utilities which
is adequate to inform potential transmission
customers, State regulatory authorities, and the
public of potentially available transmission ca-
pacity and known constraints.

(June 10, 1920, ch. 285, pt. II, §213, as added Pub.
L. 102-486, title VII, §723, Oct. 24, 1992, 106 Stat.
2919.)

STATE AUTHORITIES; CONSTRUCTION

Nothing in this section to be construed as affecting
or intending to affect, or in any way to interfere with,
authority of any State or local government relating to
environmental protection or siting of facilities, see sec-
tion 731 of Pub. L. 102-486, set out as a note under sec-
tion 796 of this title.
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§ 824m. Sales by exempt wholesale generators

No rate or charge received by an exempt
wholesale generator for the sale of electric en-
ergy shall be lawful under section 824d of this
title if, after notice and opportunity for hearing,
the Commission finds that such rate or charge
results from the receipt of any undue preference
or advantage from an electric utility which is an
associate company or an affiliate of the exempt
wholesale generator. For purposes of this sec-
tion, the terms ‘‘associate company’ and ‘‘affili-
ate” shall have the same meaning as provided in
section 16451 of title 42.1

(June 10, 1920, ch. 285, pt. II, §214, as added Pub.
L. 102-486, title VII, §724, Oct. 24, 1992, 106 Stat.
2920; amended Pub. L. 109-58, title XII,
§1277(b)(2), Aug. 8, 2005, 119 Stat. 978.)

REFERENCES IN TEXT

Section 16451 of title 42, referred to in text, was in the
original ‘‘section 2(a) of the Public Utility Holding
Company Act of 2005 and was translated as reading
‘“‘section 1262 of that Act, meaning section 1262 of sub-
title F of title XII of Pub. L. 109-58, to reflect the prob-
able intent of Congress, because subtitle F of title XII
of Pub. L. 109-58 does not contain a section 2 and sec-
tion 1262 of subtitle F of title XII of Pub. L. 109-58 de-
fines terms.

AMENDMENTS

2005—Pub. L. 109-58 substituted ‘‘section 16451 of title
42 for ‘‘section 79b(a) of title 15”°.

EFFECTIVE DATE OF 2005 AMENDMENT

Amendment by Pub. L. 109-58 effective 6 months after
Aug. 8, 2005, with provisions relating to effect of com-
pliance with certain regulations approved and made ef-
fective prior to such date, see section 1274 of Pub. L.
109-58, set out as an Effective Date note under section
16451 of Title 42, The Public Health and Welfare.

STATE AUTHORITIES; CONSTRUCTION

Nothing in this section to be construed as affecting
or intending to affect, or in any way to interfere with,
authority of any State or local government relating to
environmental protection or siting of facilities, see sec-
tion 731 of Pub. L. 102-486, set out as a note under sec-
tion 796 of this title.

§824n. Repealed. Pub. L. 109-58, title XII,
§1232(e)(3), Aug. 8, 2005, 119 Stat. 957

Section, Pub. L. 106-377, §1(a)(2) [title III, §311], Oct.
27, 2000, 114 Stat. 1441, 1441A-80, related to authority re-
garding formation and operation of regional trans-
mission organizations.

§ 8240. Electric reliability

(a) Definitions

For purposes of this section:
(1) The term ‘‘bulk-power system’ means—
(A) facilities and control systems nec-
essary for operating an interconnected elec-
tric energy transmission network (or any
portion thereof); and
(B) electric energy from generation facili-
ties needed to maintain transmission system
reliability.

The term does not include facilities used in
the local distribution of electric energy.

1See References in Text note below.
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(2) The terms ‘‘Electric Reliability Organiza-
tion” and “ERO’ mean the organization cer-
tified by the Commission under subsection (c¢)
of this section the purpose of which is to es-
tablish and enforce reliability standards for
the bulk-power system, subject to Commission
review.

(3) The term ‘‘reliability standard’ means a
requirement, approved by the Commission
under this section, to provide for reliable oper-
ation of the bulk-power system. The term in-
cludes requirements for the operation of exist-
ing bulk-power system facilities, including
cybersecurity protection, and the design of
planned additions or modifications to such fa-
cilities to the extent necessary to provide for
reliable operation of the bulk-power system,
but the term does not include any requirement
to enlarge such facilities or to construct new
transmission capacity or generation capacity.

(4) The term ‘‘reliable operation’ means op-
erating the elements of the bulk-power system
within equipment and electric system ther-
mal, voltage, and stability limits so that in-
stability, uncontrolled separation, or cascad-
ing failures of such system will not occur as a
result of a sudden disturbance, including a
cybersecurity incident, or unanticipated fail-
ure of system elements.

(5) The term ‘‘Interconnection’ means a geo-
graphic area in which the operation of bulk-
power system components is synchronized
such that the failure of one or more of such
components may adversely affect the ability
of the operators of other components within
the system to maintain reliable operation of
the facilities within their control.

(6) The term ‘‘transmission organization”
means a Regional Transmission Organization,
Independent System Operator, independent
transmission provider, or other transmission
organization finally approved by the Commis-
sion for the operation of transmission facili-
ties.

(7) The term ‘‘regional entity” means an en-
tity having enforcement authority pursuant to
subsection (e)(4) of this section.

(8) The term ‘‘cybersecurity incident’ means
a malicious act or suspicious event that dis-
rupts, or was an attempt to disrupt, the oper-
ation of those programmable electronic de-
vices and communication networks including
hardware, software and data that are essential
to the reliable operation of the bulk power
system.

(b) Jurisdiction and applicability

(1) The Commission shall have jurisdiction,
within the United States, over the ERO certified
by the Commission under subsection (c) of this
section, any regional entities, and all users,
owners and operators of the bulk-power system,
including but not limited to the entities de-
scribed in section 824(f) of this title, for purposes
of approving reliability standards established
under this section and enforcing compliance
with this section. All users, owners and opera-
tors of the bulk-power system shall comply with
reliability standards that take effect under this
section.

(2) The Commission shall issue a final rule to
implement the requirements of this section not
later than 180 days after August 8, 2005.
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(c) Certification

Following the issuance of a Commission rule
under subsection (b)(2) of this section, any per-
son may submit an application to the Commis-
sion for certification as the Electric Reliability
Organization. The Commission may certify one
such ERO if the Commission determines that
such ERO—

(1) has the ability to develop and enforce,
subject to subsection (e)(2) of this section, re-
liability standards that provide for an ade-
quate level of reliability of the bulk-power
system; and

(2) has established rules that—

(A) assure its independence of the users
and owners and operators of the bulk-power
system, while assuring fair stakeholder rep-
resentation in the selection of its directors
and balanced decisionmaking in any ERO
committee or subordinate organizational
structure;

(B) allocate equitably reasonable dues,
fees, and other charges among end users for
all activities under this section;

(C) provide fair and impartial procedures
for enforcement of reliability standards
through the imposition of penalties in ac-
cordance with subsection (e) of this section
(including limitations on activities, func-
tions, or operations, or other appropriate
sanctions);

(D) provide for reasonable notice and op-
portunity for public comment, due process,
openness, and balance of interests in devel-
oping reliability standards and otherwise ex-
ercising its duties; and

(E) provide for taking, after certification,
appropriate steps to gain recognition in Can-
ada and Mexico.

(d) Reliability standards

(1) The Electric Reliability Organization shall
file each reliability standard or modification to
a reliability standard that it proposes to be
made effective under this section with the Com-
mission.

(2) The Commission may approve, by rule or
order, a proposed reliability standard or modi-
fication to a reliability standard if it determines
that the standard is just, reasonable, not unduly
discriminatory or preferential, and in the public
interest. The Commission shall give due weight
to the technical expertise of the Electric Reli-
ability Organization with respect to the content
of a proposed standard or modification to a reli-
ability standard and to the technical expertise
of a regional entity organized on an Inter-
connection-wide basis with respect to a reliabil-
ity standard to be applicable within that Inter-
connection, but shall not defer with respect to
the effect of a standard on competition. A pro-
posed standard or modification shall take effect
upon approval by the Commission.

(3) The Electric Reliability Organization shall
rebuttably presume that a proposal from a re-
gional entity organized on an Interconnection-
wide basis for a reliability standard or modifica-
tion to a reliability standard to be applicable on
an Interconnection-wide basis is just, reason-
able, and not unduly discriminatory or pref-
erential, and in the public interest.
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(4) The Commission shall remand to the Elec-
tric Reliability Organization for further consid-
eration a proposed reliability standard or a
modification to a reliability standard that the
Commission disapproves in whole or in part.

(56) The Commission, upon its own motion or
upon complaint, may order the Electric Reli-
ability Organization to submit to the Commis-
sion a proposed reliability standard or a modi-
fication to a reliability standard that addresses
a specific matter if the Commission considers
such a new or modified reliability standard ap-
propriate to carry out this section.

(6) The final rule adopted under subsection
(b)(2) of this section shall include fair processes
for the identification and timely resolution of
any conflict between a reliability standard and
any function, rule, order, tariff, rate schedule,
or agreement accepted, approved, or ordered by
the Commission applicable to a transmission or-
ganization. Such transmission organization
shall continue to comply with such function,
rule, order, tariff, rate schedule or agreement
accepted, approved, or ordered by the Commis-
sion until—

(A) the Commission finds a conflict exists
between a reliability standard and any such
provision;

(B) the Commission orders a change to such
provision pursuant to section 824e of this title;
and

(C) the ordered change becomes effective
under this subchapter.

If the Commission determines that a reliability
standard needs to be changed as a result of such
a conflict, it shall order the ERO to develop and
file with the Commission a modified reliability
standard under paragraph (4) or (5) of this sub-
section.

(e) Enforcement

(1) The ERO may impose, subject to paragraph
(2), a penalty on a user or owner or operator of
the bulk-power system for a violation of a reli-
ability standard approved by the Commission
under subsection (d) of this section if the ERO,
after notice and an opportunity for a hearing—

(A) finds that the user or owner or operator
has violated a reliability standard approved by
the Commission under subsection (d) of this
section; and

(B) files notice and the record of the pro-
ceeding with the Commission.

(2) A penalty imposed under paragraph (1) may
take effect not earlier than the 31st day after
the ERO files with the Commission notice of the
penalty and the record of proceedings. Such pen-
alty shall be subject to review by the Commis-
sion, on its own motion or upon application by
the user, owner or operator that is the subject of
the penalty filed within 30 days after the date
such notice is filed with the Commission. Appli-
cation to the Commission for review, or the ini-
tiation of review by the Commission on its own
motion, shall not operate as a stay of such pen-
alty unless the Commission otherwise orders
upon its own motion or upon application by the
user, owner or operator that is the subject of
such penalty. In any proceeding to review a pen-
alty imposed under paragraph (1), the Commis-
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sion, after notice and opportunity for hearing
(which hearing may consist solely of the record
before the ERO and opportunity for the presen-
tation of supporting reasons to affirm, modify,
or set aside the penalty), shall by order affirm,
set aside, reinstate, or modify the penalty, and,
if appropriate, remand to the ERO for further
proceedings. The Commission shall implement
expedited procedures for such hearings.

(3) On its own motion or upon complaint, the
Commission may order compliance with a reli-
ability standard and may impose a penalty
against a user or owner or operator of the bulk-
power system if the Commission finds, after no-
tice and opportunity for a hearing, that the user
or owner or operator of the bulk-power system
has engaged or is about to engage in any acts or
practices that constitute or will constitute a
violation of a reliability standard.

(4) The Commission shall issue regulations au-
thorizing the ERO to enter into an agreement to
delegate authority to a regional entity for the
purpose of proposing reliability standards to the
ERO and enforcing reliability standards under
paragraph (1) if—

(A) the regional entity is governed by—

(i) an independent board;

(ii) a balanced stakeholder board; or

(iii) a combination independent and bal-
anced stakeholder board.

(B) the regional entity otherwise satisfies
the provisions of subsection (c)(1) and (2) of
this section; and

(C) the agreement promotes effective and ef-
ficient administration of bulk-power system
reliability.

The Commission may modify such delegation.
The ERO and the Commission shall rebuttably
presume that a proposal for delegation to a re-
gional entity organized on an Interconnection-
wide basis promotes effective and efficient ad-
ministration of bulk-power system reliability
and should be approved. Such regulation may
provide that the Commission may assign the
ERO’s authority to enforce reliability standards
under paragraph (1) directly to a regional entity
consistent with the requirements of this para-
graph.

(56) The Commission may take such action as is
necessary or appropriate against the ERO or a
regional entity to ensure compliance with a reli-
ability standard or any Commission order af-
fecting the ERO or a regional entity.

(6) Any penalty imposed under this section
shall bear a reasonable relation to the serious-
ness of the violation and shall take into consid-
eration the efforts of such user, owner, or opera-
tor to remedy the violation in a timely manner.

(f) Changes in Electric Reliability Organization
rules

The Electric Reliability Organization shall
file with the Commission for approval any pro-
posed rule or proposed rule change, accompanied
by an explanation of its basis and purpose. The
Commission, upon its own motion or complaint,
may propose a change to the rules of the ERO.
A proposed rule or proposed rule change shall
take effect upon a finding by the Commission,
after notice and opportunity for comment, that
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the change is just, reasonable, not unduly dis-
criminatory or preferential, is in the public in-
terest, and satisfies the requirements of sub-
section (c¢) of this section.

(g) Reliability reports

The ERO shall conduct periodic assessments of
the reliability and adequacy of the bulk-power
system in North America.

(h) Coordination with Canada and Mexico

The President is urged to negotiate inter-
national agreements with the governments of
Canada and Mexico to provide for effective com-
pliance with reliability standards and the effec-
tiveness of the ERO in the United States and
Canada or Mexico.

(i) Savings provisions

(1) The ERO shall have authority to develop
and enforce compliance with reliability stand-
ards for only the bulk-power system.

(2) This section does not authorize the ERO or
the Commission to order the construction of ad-
ditional generation or transmission capacity or
to set and enforce compliance with standards for
adequacy or safety of electric facilities or serv-
ices.

(3) Nothing in this section shall be construed
to preempt any authority of any State to take
action to ensure the safety, adequacy, and reli-
ability of electric service within that State, as
long as such action is not inconsistent with any
reliability standard, except that the State of
New York may establish rules that result in
greater reliability within that State, as long as
such action does not result in lesser reliability
outside the State than that provided by the reli-
ability standards.

(4) Within 90 days of the application of the
Electric Reliability Organization or other af-
fected party, and after notice and opportunity
for comment, the Commission shall issue a final
order determining whether a State action is in-
consistent with a reliability standard, taking
into consideration any recommendation of the
ERO.

(5) The Commission, after consultation with
the ERO and the State taking action, may stay
the effectiveness of any State action, pending
the Commission’s issuance of a final order.

(j) Regional advisory bodies

The Commission shall establish a regional ad-
visory body on the petition of at least two-
thirds of the States within a region that have
more than one-half of their electric load served
within the region. A regional advisory body
shall be composed of one member from each par-
ticipating State in the region, appointed by the
Governor of each State, and may include rep-
resentatives of agencies, States, and provinces
outside the United States. A regional advisory
body may provide advice to the Electric Reli-
ability Organization, a regional entity, or the
Commission regarding the governance of an ex-
isting or proposed regional entity within the
same region, whether a standard proposed to
apply within the region is just, reasonable, not
unduly discriminatory or preferential, and in
the public interest, whether fees proposed to be
assessed within the region are just, reasonable,
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not unduly discriminatory or preferential, and
in the public interest and any other responsibil-
ities requested by the Commission. The Commis-
sion may give deference to the advice of any
such regional advisory body if that body is orga-
nized on an Interconnection-wide basis.

(k) Alaska and Hawaii

The provisions of this section do not apply to
Alaska or Hawaii.

(June 10, 1920, ch. 285, pt. II, §215, as added Pub.
L. 109-58, title XII, §1211(a), Aug. 8, 2005, 119
Stat. 941.)

STATUS OF ERO

Pub. L. 109-58, title XII, §1211(b), Aug. 8, 2005, 119
Stat. 946, provided that: ‘“The Electric Reliability Orga-
nization certified by the Federal Energy Regulatory
Commission under section 215(c) of the Federal Power
Act [16 U.S.C. 8240(c)] and any regional entity delegated
enforcement authority pursuant to section 215(e)(4) of
that Act [16 U.S.C. 8240(e)(4)] are not departments,
agencies, or instrumentalities of the United States
Government.”

ACCESS APPROVALS BY FEDERAL AGENCIES

Pub. L. 109-58, title XII, §1211(c), Aug. 8, 2005, 119
Stat. 946, provided that: ‘‘Federal agencies responsible
for approving access to electric transmission or dis-
tribution facilities located on lands within the United
States shall, in accordance with applicable law, expe-
dite any Federal agency approvals that are necessary
to allow the owners or operators of such facilities to
comply with any reliability standard, approved by the
[Federal Energy Regulatory] Commission under section
215 of the Federal Power Act [16 U.S.C. 8240], that per-
tains to vegetation management, electric service res-
toration, or resolution of situations that imminently
endanger the reliability or safety of the facilities.”

§ 824p. Siting of interstate electric transmission
facilities

(a) Designation of national interest electric

transmission corridors

(1) Not later than 1 year after August 8, 2005,
and every 3 years thereafter, the Secretary of
Energy (referred to in this section as the ‘‘Sec-
retary’), in consultation with affected States,
shall conduct a study of electric transmission
congestion.

(2) After considering alternatives and recom-
mendations from interested parties (including
an opportunity for comment from affected
States), the Secretary shall issue a report, based
on the study, which may designate any geo-
graphic area experiencing electric energy trans-
mission capacity constraints or congestion that
adversely affects consumers as a national inter-
est electric transmission corridor.

(3) The Secretary shall conduct the study and
issue the report in consultation with any appro-
priate regional entity referred to in section 8240
of this title.

(4) In determining whether to designate a na-
tional interest electric transmission corridor
under paragraph (2), the Secretary may consider
whether—

(A) the economic vitality and development
of the corridor, or the end markets served by
the corridor, may be constrained by lack of
adequate or reasonably priced electricity;

(B)(i) economic growth in the corridor, or
the end markets served by the corridor, may
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be jeopardized by reliance on limited sources
of energy; and

(ii) a diversification of supply is warranted;

(C) the energy independence of the United
States would be served by the designation;

(D) the designation would be in the interest
of national energy policy; and

(E) the designation would enhance national
defense and homeland security.

(b) Construction permit

Except as provided in subsection (i) of this sec-
tion, the Commission may, after notice and an
opportunity for hearing, issue one or more per-
mits for the construction or modification of
electric transmission facilities in a national in-
terest electric transmission corridor designated
by the Secretary under subsection (a) of this
section if the Commission finds that—

(1)(A) a State in which the transmission fa-
cilities are to be constructed or modified does
not have authority to—

(i) approve the siting of the facilities; or

(ii) consider the interstate benefits ex-
pected to be achieved by the proposed con-
struction or modification of transmission fa-
cilities in the State;

(B) the applicant for a permit is a transmit-
ting utility under this chapter but does not
qualify to apply for a permit or siting ap-
proval for the proposed project in a State be-
cause the applicant does not serve end-use cus-
tomers in the State; or

(C) a State commission or other entity that
has authority to approve the siting of the fa-
cilities has—

(i) withheld approval for more than 1 year
after the filing of an application seeking ap-
proval pursuant to applicable law or 1 year
after the designation of the relevant na-
tional interest electric transmission cor-
ridor, whichever is later; or

(ii) conditioned its approval in such a man-
ner that the proposed construction or modi-
fication will not significantly reduce trans-
mission congestion in interstate commerce
or is not economically feasible;

(2) the facilities to be authorized by the per-
mit will be used for the transmission of elec-
tric energy in interstate commerce;

(3) the proposed construction or modifica-
tion is consistent with the public interest;

(4) the proposed construction or modifica-
tion will significantly reduce transmission
congestion in interstate commerce and pro-
tects or benefits consumers;

() the proposed construction or modifica-
tion is consistent with sound national energy
policy and will enhance energy independence;
and

(6) the proposed modification will maximize,
to the extent reasonable and economical, the
transmission capabilities of existing towers or
structures.

(c) Permit applications

(1) Permit applications under subsection (b) of
this section shall be made in writing to the
Commission.

(2) The Commission shall issue rules specify-
ing—
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(A) the form of the application;
(B) the information to be contained in the
application; and
(C) the manner of service of notice of the
permit application on interested persons.
(d) Comments

In any proceeding before the Commission
under subsection (b) of this section, the Com-
mission shall afford each State in which a trans-
mission facility covered by the permit is or will
be located, each affected Federal agency and In-
dian tribe, private property owners, and other
interested persons, a reasonable opportunity to
present their views and recommendations with
respect to the need for and impact of a facility
covered by the permit.

(e) Rights-of-way

(1) In the case of a permit under subsection (b)
of this section for electric transmission facili-
ties to be located on property other than prop-
erty owned by the United States or a State, if
the permit holder cannot acquire by contract, or
is unable to agree with the owner of the prop-
erty to the compensation to be paid for, the nec-
essary right-of-way to construct or modify the
transmission facilities, the permit holder may
acquire the right-of-way by the exercise of the
right of eminent domain in the district court of
the United States for the district in which the
property concerned is located, or in the appro-
priate court of the State in which the property
is located.

(2) Any right-of-way acquired under paragraph
(1) shall be used exclusively for the construction
or modification of electric transmission facili-
ties within a reasonable period of time after the
acquisition.

(3) The practice and procedure in any action or
proceeding under this subsection in the district
court of the United States shall conform as
nearly as practicable to the practice and proce-
dure in a similar action or proceeding in the
courts of the State in which the property is lo-
cated.

(4) Nothing in this subsection shall be con-
strued to authorize the use of eminent domain
to acquire a right-of-way for any purpose other
than the construction, modification, operation,
or maintenance of electric transmission facili-
ties and related facilities. The right-of-way can-
not be used for any other purpose, and the right-
of-way shall terminate upon the termination of
the use for which the right-of-way was acquired.
(f) Compensation

(1) Any right-of-way acquired pursuant to sub-
section (e) of this section shall be considered a
taking of private property for which just com-
pensation is due.

(2) Just compensation shall be an amount
equal to the fair market value (including appli-
cable severance damages) of the property taken
on the date of the exercise of eminent domain
authority.

(g) State law

Nothing in this section precludes any person
from constructing or modifying any trans-
mission facility in accordance with State law.
(h) Coordination of Federal authorizations for

transmission facilities

(1) In this subsection:
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(A) The term ‘‘Federal authorization’ means
any authorization required under Federal law
in order to site a transmission facility.

(B) The term ‘‘Federal authorization” in-
cludes such permits, special use authoriza-
tions, certifications, opinions, or other ap-
provals as may be required under Federal law
in order to site a transmission facility.

(2) The Department of Energy shall act as the
lead agency for purposes of coordinating all ap-
plicable Federal authorizations and related envi-
ronmental reviews of the facility.

(3) To the maximum extent practicable under
applicable Federal law, the Secretary shall coor-
dinate the Federal authorization and review
process under this subsection with any Indian
tribes, multistate entities, and State agencies
that are responsible for conducting any separate
permitting and environmental reviews of the fa-
cility, to ensure timely and efficient review and
permit decisions.

(4)(A) As head of the lead agency, the Sec-
retary, in consultation with agencies respon-
sible for Federal authorizations and, as appro-
priate, with Indian tribes, multistate entities,
and State agencies that are willing to coordi-
nate their own separate permitting and environ-
mental reviews with the Federal authorization
and environmental reviews, shall establish
prompt and binding intermediate milestones and
ultimate deadlines for the review of, and Federal
authorization decisions relating to, the proposed
facility.

(B) The Secretary shall ensure that, once an
application has been submitted with such data
as the Secretary considers necessary, all permit
decisions and related environmental reviews
under all applicable Federal laws shall be com-
pleted—

(i) within 1 year; or
(ii) if a requirement of another provision of

Federal law does not permit compliance with

clause (i), as soon thereafter as is practicable.

(C) The Secretary shall provide an expeditious
pre-application mechanism for prospective ap-
plicants to confer with the agencies involved to
have each such agency determine and commu-
nicate to the prospective applicant not later
than 60 days after the prospective applicant sub-
mits a request for such information concern-
ing—

(i) the likelihood of approval for a potential
facility; and

(ii) key issues of concern to the agencies and
public.

(5)(A) As lead agency head, the Secretary, in
consultation with the affected agencies, shall
prepare a single environmental review docu-
ment, which shall be used as the basis for all de-
cisions on the proposed project under Federal
law.

(B) The Secretary and the heads of other agen-
cies shall streamline the review and permitting
of transmission within corridors designated
under section 503 of the Federal Land Policy and
Management Act?! (43 U.S.C. 1763) by fully tak-
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ing into account prior analyses and decisions re-
lating to the corridors.

(C) The document shall include consideration
by the relevant agencies of any applicable cri-
teria or other matters as required under applica-
ble law.

(6)(A) If any agency has denied a Federal au-
thorization required for a transmission facility,
or has failed to act by the deadline established
by the Secretary pursuant to this section for de-
ciding whether to issue the authorization, the
applicant or any State in which the facility
would be located may file an appeal with the
President, who shall, in consultation with the
affected agency, review the denial or failure to
take action on the pending application.

(B) Based on the overall record and in con-
sultation with the affected agency, the Presi-
dent may—

(i) issue the necessary authorization with
any appropriate conditions; or
(ii) deny the application.

(C) The President shall issue a decision not
later than 90 days after the date of the filing of
the appeal.

(D) In making a decision under this paragraph,
the President shall comply with applicable re-
quirements of Federal law, including any re-
quirements of—

(i) the National Forest Management Act of

1976 (16 U.S.C. 472a et seq.);

(ii) the Endangered Species Act of 1973 (16

U.S.C. 1531 et seq.);

(iii) the Federal Water Pollution Control Act

(33 U.S.C. 1251 et seq.);

(iv) the National Environmental Policy Act
of 1969 (42 U.S.C. 4321 et seq.); and

(v) the Federal Land Policy and Manage-
ment Act of 1976 (43 U.S.C. 1701 et seq.).

(T(A) Not later than 18 months after August 8,
2005, the Secretary shall issue any regulations
necessary to implement this subsection.

(B)(i) Not later than 1 year after August 8,
2005, the Secretary and the heads of all Federal
agencies with authority to issue Federal author-
izations shall enter into a memorandum of un-
derstanding to ensure the timely and coordi-
nated review and permitting of electricity trans-
mission facilities.

(ii) Interested Indian tribes, multistate enti-
ties, and State agencies may enter the memo-
randum of understanding.

(C) The head of each Federal agency with au-
thority to issue a Federal authorization shall
designate a senior official responsible for, and
dedicate sufficient other staff and resources to
ensure, full implementation of the regulations
and memorandum required under this para-
graph.

(8)(A) Each Federal land use authorization for
an electricity transmission facility shall be is-
sued—

(i) for a duration, as determined by the Sec-
retary, commensurate with the anticipated
use of the facility; and

(ii) with appropriate authority to manage
the right-of-way for reliability and environ-
mental protection.

(B) On the expiration of the authorization (in-
cluding an authorization issued before August 8,
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2005), the authorization shall be reviewed for re-
newal taking fully into account reliance on such
electricity infrastructure, recognizing the im-
portance of the authorization for public health,
safety, and economic welfare and as a legitimate
use of Federal land.

(9) In exercising the responsibilities under this
section, the Secretary shall consult regularly
with—

(A) the Federal Energy Regulatory Commis-
sion;

(B) electric reliability organizations (includ-
ing related regional entities) approved by the
Commission; and

(C) Transmission Organizations approved by
the Commission.

(i) Interstate compacts

(1) The consent of Congress is given for three
or more contiguous States to enter into an
interstate compact, subject to approval by Con-
gress, establishing regional transmission siting
agencies to—

(A) facilitate siting of future electric energy
transmission facilities within those States;
and

(B) carry out the electric energy trans-
mission siting responsibilities of those States.

(2) The Secretary may provide technical as-
sistance to regional transmission siting agencies
established under this subsection.

(3) The regional transmission siting agencies
shall have the authority to review, certify, and
permit siting of transmission facilities, includ-
ing facilities in national interest electric trans-
mission corridors (other than facilities on prop-
erty owned by the United States).

(4) The Commission shall have no authority to
issue a permit for the construction or modifica-
tion of an electric transmission facility within a
State that is a party to a compact, unless the
members of the compact are in disagreement
and the Secretary makes, after notice and an
opportunity for a hearing, the finding described
in subsection (b)(1)(C) of this section.

(j) Relationship to other laws

(1) Except as specifically provided, nothing in
this section affects any requirement of an envi-
ronmental law of the United States, including
the National Environmental Policy Act of 1969
(42 U.S.C. 4321 et seq.).

(2) Subsection (h)(6) of this section shall not
apply to any unit of the National Park System,
the National Wildlife Refuge System, the Na-
tional Wild and Scenic Rivers System, the Na-
tional Trails System, the National Wilderness
Preservation System, or a National Monument.
(k) ERCOT

This section shall not apply within the area
referred to in section 824k(k)(2)(A) of this title.

(June 10, 1920, ch. 285, pt. II, §216, as added Pub.
L. 109-58, title XII, §1221(a), Aug. 8, 2005, 119
Stat. 946.)

REFERENCES IN TEXT

The National Forest Management Act of 1976, re-
ferred to in subsec. (h)(6)(D)(1), is Pub. L. 94-588, Oct. 22,
1976, 90 Stat. 2949, as amended, which enacted sections
472a, 521b, 1600, and 1611 to 1614 of this title, amended
sections 500, 515, 516, 518, 576b, and 1601 to 1610 of this
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title, repealed sections 476, 513, and 514 of this title, and
enacted provisions set out as notes under sections 476,
513, 528, 594-2, and 1600 of this title. For complete classi-
fication of this Act to the Code, see Short Title of 1976
Amendment note set out under section 1600 of this title
and Tables.

The Endangered Species Act of 1973, referred to in
subsec. (h)(6)(D)(ii), is Pub. L. 93-205, Dec. 28, 1973, 87
Stat. 884, as amended, which is classified principally to
chapter 35 (§15631 et seq.) of this title. For complete
classification of this Act to the Code, see Short Title
note set out under section 1531 of this title and Tables.

The Federal Water Pollution Control Act, referred to
in subsec. (h)(6)(D)(ii), is act June 30, 1948, ch. 758, as
amended generally by Pub. L. 92-500, §2, Oct. 18, 1972, 86
Stat. 816, which is classified generally to chapter 26
(§1251 et seq.) of Title 33, Navigation and Navigable Wa-
ters. For complete classification of this Act to the
Code, see Short Title note set out under section 1251 of
Title 33 and Tables.

The National Environmental Policy Act of 1969, re-
ferred to in subsecs. (h)(6)(D)(iv) and (j), is Pub. L.
91-190, Jan. 1, 1970, 83 Stat. 852, as amended, which is
classified generally to chapter 55 (§4321 et seq.) of Title
42, The Public Health and Welfare. For complete classi-
fication of this Act to the Code, see Short Title note
set out under section 4321 of Title 42 and Tables.

The Federal Land Policy and Management Act of
1976, referred to in subsec. (h)(6)(D)(v), is Pub. L. 94-579,
Oct. 21, 1976, 90 Stat. 2743, as amended, which is classi-
fied principally to chapter 35 (§1701 et seq.) of Title 43,
Public Lands. For complete classification of this Act to
the Code, see Short Title note set out under section
1701 of Title 43 and Tables.

§ 824q. Native load service obligation

(a) Definitions

In this section:

(1) The term ‘‘distribution utility’’ means an
electric utility that has a service obligation to
end-users or to a State utility or electric coop-
erative that, directly or indirectly, through
one or more additional State utilities or elec-
tric cooperatives, provides electric service to
end-users.

(2) The term ‘‘load-serving entity” means a
distribution utility or an electric utility that
has a service obligation.

(3) The term ‘‘service obligation’ means a
requirement applicable to, or the exercise of
authority granted to, an electric utility under
Federal, State, or local law or under long-term
contracts to provide electric service to end-
users or to a distribution utility.

(4) The term ‘‘State utility’’ means a State
or any political subdivision of a State, or any
agency, authority, or instrumentality of any
one or more of the foregoing, or a corporation
that is wholly owned, directly or indirectly, by
any one or more of the foregoing, competent
to carry on the business of developing, trans-
mitting, utilizing, or distributing power.

(b) Meeting service obligations

(1) Paragraph (2) applies to any load-serving
entity that, as of August 8, 2005—

(A) owns generation facilities, markets the
output of Federal generation facilities, or
holds rights under one or more wholesale con-
tracts to purchase electric energy, for the pur-
pose of meeting a service obligation; and

(B) by reason of ownership of transmission
facilities, or one or more contracts or service
agreements for firm transmission service,
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holds firm transmission rights for delivery of
the output of the generation facilities or the
purchased energy to meet the service obliga-
tion.

(2) Any load-serving entity described in para-
graph (1) is entitled to use the firm transmission
rights, or, equivalent tradable or financial
transmission rights, in order to deliver the out-
put or purchased energy, or the output of other
generating facilities or purchased energy to the
extent deliverable using the rights, to the ex-
tent required to meet the service obligation of
the load-serving entity.

(3)(A) To the extent that all or a portion of the
service obligation covered by the firm trans-
mission rights or equivalent tradable or finan-
cial transmission rights is transferred to an-
other load-serving entity, the successor load-
serving entity shall be entitled to use the firm
transmission rights or equivalent tradable or fi-
nancial transmission rights associated with the
transferred service obligation.

(B) Subsequent transfers to another load-serv-
ing entity, or back to the original load-serving
entity, shall be entitled to the same rights.

(4) The Commission shall exercise the author-
ity of the Commission under this chapter in a
manner that facilitates the planning and expan-
sion of transmission facilities to meet the rea-
sonable needs of load-serving entities to satisfy
the service obligations of the load-serving enti-
ties, and enables load-serving entities to secure
firm transmission rights (or equivalent tradable
or financial rights) on a long-term basis for
long-term power supply arrangements made, or
planned, to meet such needs.

(c) Allocation of transmission rights

Nothing in subsections (b)(1), (b)(2), and (b)(3)
of this section shall affect any existing or future
methodology employed by a Transmission Orga-
nization for allocating or auctioning trans-
mission rights if such Transmission Organiza-
tion was authorized by the Commission to allo-
cate or auction financial transmission rights on
its system as of January 1, 2005, and the Com-
mission determines that any future allocation
or auction is just, reasonable and not unduly
discriminatory or preferential, provided, how-
ever, that if such a Transmission Organization
never allocated financial transmission rights on
its system that pertained to a period before Jan-
uary 1, 2005, with respect to any application by
such Transmission Organization that would
change its methodology the Commission shall
exercise its authority in a manner consistent
with thel chapter and that takes into account
the policies expressed in subsections (b)(1),
(b)(2), and (b)(3) of this section as applied to firm
transmission rights held by a load-serving en-
tity as of January 1, 2005, to the extent the asso-
ciated generation ownership or power purchase
arrangements remain in effect.

(d) Certain transmission rights

The Commission may exercise authority under
this chapter to make transmission rights not
used to meet an obligation covered by sub-
section (b) of this section available to other en-
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tities in a manner determined by the Commis-
sion to be just, reasonable, and not unduly dis-
criminatory or preferential.

(e) Obligation to build

Nothing in this chapter relieves a load-serving
entity from any obligation under State or local
law to build transmission or distribution facili-
ties adequate to meet the service obligations of
the load-serving entity.

(f) Contracts

Nothing in this section shall provide a basis
for abrogating any contract or service agree-
ment for firm transmission service or rights in
effect as of August 8, 2005. If an ISO in the West-
ern Interconnection had allocated financial
transmission rights prior to August 8, 2005, but
had not done so with respect to one or more
load-serving entities’ firm transmission rights
held under contracts to which the preceding sen-
tence applies (or held by reason of ownership or
future ownership of transmission facilities),
such load-serving entities may not be required,
without their consent, to convert such firm
transmission rights to tradable or financial
rights, except where the load-serving entity has
voluntarily joined the ISO as a participating
transmission owner (or its successor) in accord-
ance with the ISO tariff.

(g) Water pumping facilities

The Commission shall ensure that any entity
described in section 824(f) of this title that owns
transmission facilities used predominately to
support its own water pumping facilities shall
have, with respect to the facilities, protections
for transmission service comparable to those
provided to load-serving entities pursuant to
this section.

(h) ERCOT

This section shall not apply within the area
referred to in section 824k(k)(2)(A) of this title.

(i) Jurisdiction

This section does not authorize the Commis-
sion to take any action not otherwise within the
jurisdiction of the Commission.
(j) TVA area

(1) Subject to paragraphs (2) and (3), for pur-
poses of subsection (b)(1)(B) of this section, a
load-serving entity that is located within the
service area of the Tennessee Valley Authority
and that has a firm wholesale power supply con-
tract with the Tennessee Valley Authority shall
be considered to hold firm transmission rights
for the transmission of the power provided.

(2) Nothing in this subsection affects the re-
quirements of section 824k(j) of this title.

(3) The Commission shall not issue an order on
the basis of this subsection that is contrary to
the purposes of section 824k(j) of this title.

(k) Effect of exercising rights

An entity that to the extent required to meet
its service obligations exercises rights described
in subsection (b) of this section shall not be con-
sidered by such action as engaging in undue dis-
crimination or preference under this chapter.

(June 10, 1920, ch. 285, pt. II, §217, as added Pub.

L. 109-58, title XII, §1233(a), Aug. 8, 2005, 119
Stat. 957.)
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FERC RULEMAKING ON LONG-TERM TRANSMISSION
RIGHTS IN ORGANIZED MARKETS

Pub. L. 109-58, title XII, §1233(b), Aug. 8, 2005, 119
Stat. 960, provided that: “Within 1 year after the date
of enactment of this section [Aug. 8, 2005] and after no-
tice and an opportunity for comment, the [Federal En-
ergy Regulatory] Commission shall by rule or order,
implement section 217(b)(4) of the Federal Power Act
[16 U.S.C. 824q(b)(4)] in Transmission Organizations, as
defined by that Act [16 U.S.C. 791a et seq.] with orga-
nized electricity markets.”

§824r. Protection of transmission contracts in
the Pacific Northwest

(a) Definition of electric utility or person

In this section, the term ‘‘electric utility or
person’” means an electric utility or person
that—

(1) as of August 8, 2005, holds firm trans-
mission rights pursuant to contract or by rea-
son of ownership of transmission facilities;
and

(2) is located—

(A) in the Pacific Northwest, as that re-
gion is defined in section 839a of this title; or
(B) in that portion of a State included in
the geographic area proposed for a regional
transmission organization in Commission

Docket Number RTO01-35 on the date on

which that docket was opened.

(b) Protection of transmission contracts

Nothing in this chapter confers on the Com-
mission the authority to require an electric util-
ity or person to convert to tradable or financial
rights—

(1) firm transmission rights described in sub-
section (a) of this section; or

(2) firm transmission rights obtained by ex-
ercising contract or tariff rights associated
with the firm transmission rights described in
subsection (a) of this section.

(June 10, 1920, ch. 285, pt. II, §218, as added Pub.
L. 109-58, title XII, §1235, Aug. 8, 2005, 119 Stat.
960.)

§ 824s. Transmission infrastructure investment

(a) Rulemaking requirement

Not later than 1 year after August 8, 2005, the
Commission shall establish, by rule, incentive-
based (including performance-based) rate treat-
ments for the transmission of electric energy in
interstate commerce by public utilities for the
purpose of benefitting consumers by ensuring re-
liability and reducing the cost of delivered
power by reducing transmission congestion.

(b) Contents

The rule shall—

(1) promote reliable and economically effi-
cient transmission and generation of elec-
tricity by promoting capital investment in the
enlargement, improvement, maintenance, and
operation of all facilities for the transmission
of electric energy in interstate commerce, re-
gardless of the ownership of the facilities;

(2) provide a return on equity that attracts
new investment in transmission facilities (in-
cluding related transmission technologies);

(3) encourage deployment of transmission
technologies and other measures to increase
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the capacity and efficiency of existing trans-
mission facilities and improve the operation of
the facilities; and

(4) allow recovery of—

(A) all prudently incurred costs necessary
to comply with mandatory reliability stand-
ards issued pursuant to section 8240 of this
title; and

(B) all prudently incurred costs related to
transmission infrastructure development
pursuant to section 824p of this title.

(c) Incentives

In the rule issued under this section, the Com-
mission shall, to the extent within its jurisdic-
tion, provide for incentives to each transmitting
utility or electric utility that joins a Trans-
mission Organization. The Commission shall en-
sure that any costs recoverable pursuant to this
subsection may be recovered by such utility
through the transmission rates charged by such
utility or through the transmission rates
charged by the Transmission Organization that
provides transmission service to such utility.

(d) Just and reasonable rates

All rates approved under the rules adopted
pursuant to this section, including any revisions
to the rules, are subject to the requirements of
sections 824d and 824e of this title that all rates,
charges, terms, and conditions be just and rea-
sonable and not unduly discriminatory or pref-
erential.

(June 10, 1920, ch. 285, pt. II, §219, as added Pub.
L. 109-58, title XII, §1241, Aug. 8, 2005, 119 Stat.
961.)

§ 824t. Electricity market transparency rules
(a) In general

(1) The Commission is directed to facilitate
price transparency in markets for the sale and
transmission of electric energy in interstate
commerce, having due regard for the public in-
terest, the integrity of those markets, fair com-
petition, and the protection of consumers.

(2) The Commission may prescribe such rules
as the Commission determines necessary and ap-
propriate to carry out the purposes of this sec-
tion. The rules shall provide for the dissemina-
tion, on a timely basis, of information about the
availability and prices of wholesale electric en-
ergy and transmission service to the Commis-
sion, State commissions, buyers and sellers of
wholesale electric energy, users of transmission
services, and the public.

(3) The Commission may—

(A) obtain the information described in para-
graph (2) from any market participant; and

(B) rely on entities other than the Commis-
sion to receive and make public the informa-
tion, subject to the disclosure rules in sub-
section (b) of this section.

(4) In carrying out this section, the Commis-
sion shall consider the degree of price trans-
parency provided by existing price publishers
and providers of trade processing services, and
shall rely on such publishers and services to the
maximum extent possible. The Commission may
establish an electronic information system if it
determines that existing price publications are
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not adequately providing price discovery or
market transparency. Nothing in this section,
however, shall affect any electronic information
filing requirements in effect under this chapter
as of August 8, 2005.

(b) Exemption of information from disclosure

(1) Rules described in subsection (a)(2) of this
section, if adopted, shall exempt from disclosure
information the Commission determines would,
if disclosed, be detrimental to the operation of
an effective market or jeopardize system secu-
rity.

(2) In determining the information to be made
available under this section and time to make
the information available, the Commission shall
seek to ensure that consumers and competitive
markets are protected from the adverse effects
of potential collusion or other anticompetitive
behaviors that can be facilitated by untimely
public disclosure of transaction-specific infor-
mation.

(c) Information sharing

(1) Within 180 days of August 8, 2005, the Com-
mission shall conclude a memorandum of under-
standing with the Commodity Futures Trading
Commission relating to information sharing,
which shall include, among other things, provi-
sions ensuring that information requests to
markets within the respective jurisdiction of
each agency are properly coordinated to mini-
mize duplicative information requests, and pro-
visions regarding the treatment of proprietary
trading information.

(2) Nothing in this section may be construed
to limit or affect the exclusive jurisdiction of
the Commodity Futures Trading Commission
under the Commodity Exchange Act (7 U.S.C. 1
et seq.).

(d) Exemption from reporting requirements

The Commission shall not require entities who
have a de minimis market presence to comply
with the reporting requirements of this section.
(e) Penalties for violations occurring before no-

tice

(1) Except as provided in paragraph (2), no per-
son shall be subject to any civil penalty under
this section with respect to any violation occur-
ring more than 3 years before the date on which
the person is provided notice of the proposed
penalty under section 8250-1 of this title.

(2) Paragraph (1) shall not apply in any case in
which the Commission finds that a seller that
has entered into a contract for the sale of elec-
tric energy at wholesale or transmission service
subject to the jurisdiction of the Commission
has engaged in fraudulent market manipulation
activities materially affecting the contract in
violation of section 824v of this title.

(f) ERCOT utilities

This section shall not apply to a transaction
for the purchase or sale of wholesale electric en-
ergy or transmission services within the area
described in section 824Kk(k)(2)(A) of this title.

(June 10, 1920, ch. 285, pt. II, §220, as added Pub.
L. 109-58, title XII, §1281, Aug. 8, 2005, 119 Stat.
978.)

REFERENCES IN TEXT

The Commodity Exchange Act, referred to in subsec.
(c)(2), is act Sept. 21, 1922, ch. 369, 42 Stat. 998, as
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amended, which is classified generally to chapter 1 (§1
et seq.) of Title 7, Agriculture. For complete classifica-
tion of this Act to the Code, see section 1 of Title 7 and
Tables.

§ 824u. Prohibition on filing false information

No entity (including an entity described in
section 824(f) of this title) shall willfully and
knowingly report any information relating to
the price of electricity sold at wholesale or the
availability of transmission capacity, which in-
formation the person or any other entity knew
to be false at the time of the reporting, to a Fed-
eral agency with intent to fraudulently affect
the data being compiled by the Federal agency.

(June 10, 1920, ch. 285, pt. II, §221, as added Pub.
L. 109-58, title XII, §1282, Aug. 8, 2005, 119 Stat.
979.)

§ 824v. Prohibition of energy market manipula-
tion

(a) In general

It shall be unlawful for any entity (including
an entity described in section 824(f) of this title),
directly or indirectly, to use or employ, in con-
nection with the purchase or sale of electric en-
ergy or the purchase or sale of transmission
services subject to the jurisdiction of the Com-
mission, any manipulative or deceptive device
or contrivance (as those terms are used in sec-
tion 78j(b) of title 15), in contravention of such
rules and regulations as the Commission may
prescribe as necessary or appropriate in the pub-
lic interest or for the protection of electric rate-
payers.

(b) No private right of action

Nothing in this section shall be construed to
create a private right of action.

(June 10, 1920, ch. 285, pt. II, §222, as added Pub.
L. 109-58, title XII, §1283, Aug. 8, 2005, 119 Stat.
979.)

§ 824w. Joint boards on economic dispatch

(a) In general

The Commission shall convene joint boards on
a regional basis pursuant to section 824h of this
title to study the issue of security constrained
economic dispatch for the various market re-
gions. The Commission shall designate the ap-
propriate regions to be covered by each such
joint board for purposes of this section.

(b) Membership

The Commission shall request each State to
nominate a representative for the appropriate
regional joint board, and shall designate a mem-
ber of the Commission to chair and participate
as a member of each such board.

(c) Powers

The sole authority of each joint board con-
vened under this section shall be to consider is-
sues relevant to what constitutes ‘‘security con-
strained economic dispatch’ and how such a
mode of operating an electric energy system af-
fects or enhances the reliability and afford-
ability of service to customers in the region con-
cerned and to make recommendations to the
Commission regarding such issues.
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(d) Report to the Congress

Within 1 year after August 8, 2005, the Com-
mission shall issue a report and submit such re-
port to the Congress regarding the recommenda-
tions of the joint boards under this section and
the Commission may consolidate the recom-
mendations of more than one such regional joint
board, including any consensus recommenda-
tions for statutory or regulatory reform.

(June 10, 1920, ch. 285, pt. II, §223, as added Pub.
L. 109-58, title XII, §1298, Aug. 8, 2005, 119 Stat.
986.)

SUBCHAPTER III—LICENSEES AND PUBLIC
UTILITIES; PROCEDURAL AND ADMINIS-
TRATIVE PROVISIONS

§ 825. Accounts and records

(a) Duty to keep

Every licensee and public utility shall make,
keep, and preserve for such periods, such ac-
counts, records of cost-accounting procedures,
correspondence, memoranda, papers, books, and
other records as the Commission may by rules
and regulations prescribe as necessary or appro-
priate for purposes of the administration of this
chapter, including accounts, records, and memo-
randa of the generation, transmission, distribu-
tion, delivery, or sale of electric energy, the fur-
nishing of services or facilities in connection
therewith, and receipts and expenditures with
respect to any of the foregoing: Provided, how-
ever, That nothing in this chapter shall relieve
any public utility from keeping any accounts,
memoranda, or records which such public utility
may be required to keep by or under authority
of the laws of any State. The Commission may
prescribe a system of accounts to be kept by 1li-
censees and public utilities and may classify
such licensees and public utilities and prescribe
a system of accounts for each class. The Com-
mission, after notice and opportunity for hear-
ing, may determine by order the accounts in
which particular outlays and receipts shall be
entered, charged, or credited. The burden of
proof to justify every accounting entry ques-
tioned by the Commission shall be on the person
making, authorizing, or requiring such entry,
and the Commission may suspend a charge or
credit pending submission of satisfactory proof
in support thereof.

(b) Access to and examination by the Commis-
sion

The Commission shall at all times have access
to and the right to inspect and examine all ac-
counts, records, and memoranda of licensees and
public utilities, and it shall be the duty of such
licensees and public utilities to furnish to the
Commission, within such reasonable time as the
Commission may order, any information with
respect thereto which the Commission may by
order require, including copies of maps, con-
tracts, reports of engineers, and other data,
records, and papers, and to grant to all agents of
the Commission free access to its property and
its accounts, records, and memoranda when re-
quested so to do. No member, officer, or em-
ployee of the Commission shall divulge any fact
or information which may come to his knowl-
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edge during the course of examination of books
or other accounts, as hereinbefore provided, ex-
cept insofar as he may be directed by the Com-
mission or by a court.

(c) Controlling individual

The books, accounts, memoranda, and records
of any person who controls, directly or indi-
rectly, a licensee or public utility subject to the
jurisdiction of the Commission, and of any other
company controlled by such person, insofar as
they relate to transactions with or the business
of such licensee or public utility, shall be sub-
ject to examination on the order of the Commis-
sion.

(June 10, 1920, ch. 285, pt. III, §301, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 854.)

§825a. Rates of depreciation; notice to State au-
thorities before fixing

(a) The Commission may, after hearing, re-
quire licensees and public utilities to carry a
proper and adequate depreciation account in ac-
cordance with such rules, regulations, and forms
of account as the Commission may prescribe.
The Commission may, from time to time, ascer-
tain and determine, and by order fix, the proper
and adequate rates of depreciation of the several
classes of property of each licensee and public
utility. Each licensee and public utility shall
conform its depreciation accounts to the rates
so ascertained, determined, and fixed. The li-
censees and public utilities subject to the juris-
diction of the Commission shall not charge to
operating expenses any depreciation charges on
classes of property other than those prescribed
by the Commission, or charge with respect to
any class of property a percentage of deprecia-
tion other than that prescribed therefor by the
Commission. No such licensee or public utility
shall in any case include in any form under its
operating or other expenses any depreciation or
other charge or expenditure included elsewhere
as a depreciation charge or otherwise under its
operating or other expenses. Nothing in this sec-
tion shall limit the power of a State commission
to determine in the exercise of its jurisdiction,
with respect to any public utility, the percent-
age rate of depreciation to be allowed, as to any
class of property of such public utility, or the
composite depreciation rate, for the purpose of
determining rates or charges.

(b) The Commission, before prescribing any
rules or requirements as to accounts, records, or
memoranda, or as to depreciation rates, shall
notify each State commission having jurisdic-
tion with respect to any public utility involved,
and shall give reasonable opportunity to each
such commission to present its views, and shall
receive and consider such views and recom-
mendations.

(June 10, 1920, ch. 285, pt. III, §302, as added Aug.
26, 1935, ch. 687, title II, §213, 49 Stat. 855.)

§ 825b. Requirements applicable to agencies of
United States

All agencies of the United States engaged in
the generation and sale of electric energy for ul-
timate distribution to the public shall be sub-
ject, as to all facilities used for such generation
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