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§1738.154 Loan security.

(&) The broadband loan must be se-
cured by the assets purchased with the
loan funds, as well as all other assets of
the applicant and any other signer of
the loan documents except as provided
in §1738.155.

(b) The Agency must be given an ex-
clusive first lien, in form and substance
satisfactory to the Agency, on all of
the applicant’s property and revenues
and such additional security as the
Agency may require. The Agency may
share its first lien position with an-
other lender on a pari passu, prorated
basis if security arrangements are ac-
ceptable to the Agency.

(¢) Unless otherwise designated by
the Agency, all property .purchased
with loan funds must be owned by the
applicant.

(d) In the case of loans that include
financing of facilities that do not con-
stitute self-contained operating sys-
tems, the applicant shall furnish assur-
ance, satisfactory to the Agency, that
continuous and efficient service at the
broadband lending speed will be ren-
dered.

(e) The Agency will require financial,
investment, operational, reporting, and
managerial controls in the loan docu-
ments.

§1738.155 Special terms and condi-
tions.

(a) The Agency may, when it is in the
best interest of the Agency and its mis-
sion, the affected community, and the
applicant, aid in achieving financial
feasibility in an underserved area by
taking the following steps:

(1) Extend the loan term up to 35
years, and

(2) Modify its security requirements.

(b) The Agency may reduce the secu-
rity requirements discussed in
§1738.154(a) to ensure that the security
is commensurate with the risk in-
volved.

§17388.156 Other Federal requirements,

(a) To receive a broadband loan, the
applicant must certify or agree in writ-
ing to comply with a variety of Federal
regulations including, but not limited
to:
(1) The nondiscrimination and equal
employment opportunity reqguirements

§1738.156

of Title VI of the Civil Rights Act of
1964, as amended (7 CFR part 15);

(2) Section 504 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 794 et
seq.; T CFR part 16b);

(8) The Age Discrimination Act of
1975, as amended (42 U.S.C. 6101 et seq.;
45 CFR part 90);

(4) Executive Order 11375, amending
Executive Order (B.0.) 11246, Relating
to Equal Employment Opportunity (3
CFR, 1966-1970). See 7 CFR parts 15 and
15b and 45 CFR part 90, RUS Bulletin
17901 (*‘Nondiscrimination Among
Beneficiaries of RUS Programs’’), and
RUS Bulletin 20-15:320-15 (‘‘Equal Em-
ployment Opportunity in Construction
Financed with RUS Loans’’);

(6) The Architectural Barriers Act of
1968, as amended (42 U.8.C. 4151 et seq.);

(6) The Uniform Federal Accessibility
Standards (UFAS) (Appendix A to 41
CFR subpart 101-19.6);

(7) The requirements of the National
Environmental Policy Act of 1969
(NEPA), as amended;

(8) The Council on Environmental
Quality Regulations for Implementing
the Procedural Provisions of NEPA and
certain related Federal environmental
laws, statutes, regulations, and Execu-
tive Orders found in 7 CFR part 1794;

(9) The TUniform Relocation Assist-
ance and Real Property Acquisition
Policies Act of 1970, as amended, 42
U.S.C. 4601 et seq., and with imple-
menting Federal regulations in 49 CFR
part 24 and 7 CFR part 21;

(10) The regulations implementing
E.O. 12549, Debarment and Suspension,
7 CFR 3017.510, Participants’ Respon-
sibilities;

(11) The requirements regarding L.ob-
bying for Contracts, Grants, Loans, and
Cooperative Agreements in 31 U.S.C.
1352;

(12) Certification regarding Flood
Hazard Area Precautions;

(13) Certification regarding Debar-
ment, Suspension, and Other Responsi-
bility Matters—Primary Covered
Transactions; and

(14) Certification that the borrower is
not delinquent on any Federal debt and
has been informed of the collection op-
tions the Federal Government may use
to collect delinquent debt.

(b) Applicants must agree in writing
to comply with all Federal, State and
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§1744.205 Determinations and applica-
tion of limitations described in
§1744.202,

(a) RUS will not include gualified in-
vestments, including qualified invest-
ments in affiliated companies, in calcu-
lating the amount of dividend or cap-
ital distributions a borrower may make
under its RUS mortgage.

(b) A borrower’s investment in its net
plant shall not be considered a rural
development investment for purposes
of calculating the maximum invest-
ment ratio or the minimum total as-
sets ratio.

(¢c) The borrower’s met worth and
total assets shall be determined using
the balances of the respective accounts
of the borrower as of December 31 of
the last complete calendar year pre-
ceding the date on which the bor-
rower’s maximum investment ratio and
minimum total assets ratio are cal-
culated.

(@) All determinations required to be
made under 7 U.8.C. 926 or this subpart
will be made in accordance with the
Uniform System of Accounts (USoA)(47
CFR part 32). References to specific
USoA accounts shall include revised or
replacement accounts.

§1744.206 Effect of subsequent failure
to maintain ratios.

If an expenditure constitutes a quali-
fied investment under the terms of this
subpart, it does not cease to be a quali-
fied investment merely because subse-
quently the borrower fails to maintain
the maximum investment ratio or the
minimum total assets ratio.

§1744.207 Investment mot to jeop-
ardize loan security.

A borrower shall not make a quali-
fied investment or a rural development
investment which jeopardizes:

.(a) The security of loans made or
guaranteed by RUS; or

(b) The borrower’s ability to repay
such loans under the terms and condi-
tions as agreed.

§1744.208 Rural development invest-
ments before November 28, 1990.

All investments made by a borrower
shall be subject to the provisions of
this subpart, regardless of when the in-
vestment was made or whether it has

§1744.210

been approved by RUS. Any restric-
tions required by RUS as a condition to
approving a rural development invest-
ment before November 28, 1990, shall
continue to be in effect to the extent
that such investment exceeds the max-
imum investment ratio or causes the
borrower to fall below the minimum
total assets ratio.

§1744.209 Records.

(a) The records of borrowers, includ-
ing records relating to qualified invest-
ments, shall be subject to the auditing
procedures prescribed in part 1773 of
this chapter. RUS reserves the right to
review the records of the borrower re-
lating to qualified investments to de-
termine if the borrower is in compli-
ance with this subpart.

(b) Borrowers shall report to RUS on
the end-of-year operating report, RUS
Form 479, the current status and prin-
cipal amount of each gualified invest-
ment it has made or is committed to
make pursuant to §1744.202.

(Approved by the Office of Management and
Budget under control number 0572-0098)

§1744.210 Effect of this subpart on
RUS loan contract and mortgage.

(a) Except as expressly provided in
this subpart, the borrower shall comply
with all provisions of its loan contract
with RUS, its notes issued to RUS, and
the RUS mortgage, including all provi-
sions thereof relating to investments
not covered by this subpart.

(b) Nothing in this subpart ghall af-
fect any rights of supplemental lenders
under the RUS mortgage, or other
creditors of the borrower, to limit a
borrower’s investments, loans and
guarantees to levels below those per-
mitted in §1744.202,

(¢) As used in paragraph (b) of this
section, supplemental lender means a
creditor of the borrower, other than
RUS, whose loan to the borrower is se-
cured by the RUS mortgage.

PART 1748—POST-LOAN POLICIES
AND PROCEDURES FOR INSURED
TELEPHONE LOANS [RESERVED]
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costs between rural and nonrural areas.
This allocation will be used to deter-
mine whether the use of loan funds in
nonrural areas is necessary and inci-
dental to furnishing and improving
telephone service in rural areas. Cost
estimates shall be provided by the bor-
rower in the LD. See subpart D of this
part. RUS will use the following meth-
od to review the cost breakdowns and
to determine their appropriateness:

(1) The costs of facilities associated
directly with particular subscribers
shall be allocated to those subscribers.

(2) The costs of facilities that serve
both rural and nonrural subscribers
shall be allocated based on the relative
number of rural and nonrural sub-
scribers receiving service from those
facilities.

(8) When a borrower’s exchange that
includes a nonrural community will
have an extended area of service (EAS)
with other exchanges of the borrower,
the breakdown of subscribers and funds
in the allocation for rural and nonrural
areas included in the proposed loan
shall show the number of rural and
nonrural subscribers and the costs to
serve each group, as determined per
paragraphs (a)(1) and (a)(2) of this sec-
tion, in the subject exchange and in all
exchanges connected by EAS.

(b) If RUS determines that costs can-
not be adequately allocated using the
procedures in paragraphs (a)(1) through
(a)(3) of this section, RUS shall, on a
case by case basis, allocate  costs be-
tween the rural and nonrural sub-
scribers using whatever methodology it
deems reasonable. All allocations in
paragraphs (a) and (b) of this section
shall be documented.

§81787.62-1737.69 [Reserved]

Subpart H—Feasibility
Determination Procedures

§1737.70 Description of
study.

(a) In connection with each loan RUS
shall prepare a feasibility study that
includes sections on consolidated loan
estimates, operating statistics, pro-
jected telecommunications, plant, pro-
jected retirement computations, and
projected revenue and expense esti-
mates (including detailed estimates of

feasibility

§1737.70

depreciation and amortization expense,
scheduled debt service payments, toll
and access charge revenues, and local
service revenues). Normally, projec-
tions will be for a 5-year period and
used to determine the ability of the
borrower to repay its loans in accord-
ance with the terms thereof. RUS will
not require borrowers to raise local
service rates. Liocal service revenue
projections will be based on the bor-
rower’s existing local service rates or
regulatory body approved rates not yet
in effect but to be implemented within
the Forecast period. In the latter case,
if a borrower is not reguired to obtain
regulatory body approval for the imple-
mentation of such rates, RUS will re-
quire a resolution of the board of direc-
tors indicating when those rates will be
in effect.

(b) RUS makes loans only to rural
telephone systems that are financially
feasible, RUS shall consider the factors
discussed in paragraphs (c¢) through (j)
of this section in determining feasi-
bility.

(¢) The revenue and expense esti-
mates for the feasibility study gen-
erally will be based on the borrower’s
operating experience provided that:

(1) Adjustments are made for any
nonrecurring revenues and expenses
that are not representative of the bor-
rower’s past operations and would thus
make the borrower’s experience data
inappropriate for the forecast; and

(2) Adjustments are made for any
special or new characteristics or other
considerations deemed mnecessary by
the Administrator.

(d) [Reserved]

(e) Depreciation expense will be de-
termined using depreciation rates ap-
propriate to the normal operation of
the borrower, based on:

(1) The borrowers regulatory body ap-
proved depreciation rates; and

(2) Where such rates as described in
paragraph (e)(1) of this section do not
exist for items which the borrower is
seeking financing, the most recent me-
dian depreciation rates published by
RUS for all borrowers. RUS will pub-
lish such depreciation rates annually
in RUS’s “Statistical Report, Rural
Telephone Borrowers.”

(f) Projected scheduled debt service
payments will generally be based on all
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§1737.71

of the borrower’s outstanding and pro-
posed loans from RUS and all other
lenders as of the end of the feasibility
Forecast period (i.e. for a 5-year Fore-
cast period, the amount of debt out-
standing in year 5).

(g) The financial and statistical data
are derived from RUS Form 479, “Fi-
nancial and Statistical Data for Tele-
phone Borrowers,”’ or for initial loans,
the data may be obtained from the bor-
rower’s financial statements and other
reports, and from other information
supplied with the completed loan appli-
cations (see 7 CFR 1737.21 and 1737.22).

(h) When, in RUS’s opinion, the bor-
rower’s operating experience is not
adequate or the borrower’s current op-
erations are not representative, the es-
timates in the feasibility study nor-
mally will be developed from state and
regional standards based on the experi-
ence of RUS borrowers. These stand-
ards are included in the Borrower’s
Statistical Profile (BSP), which is re-
vised annually by RUS. If the bor-
rower’s operating experience is not the
basis for one or more per-subscriber es-
timates used in the feasibility study,
the estimates generally may not vary
from the standard by more than 20 per-
cent to reflect the particular charac-
teristics of the loan applicant. Any
variation from the standard shall be
documented.

(i) In cases where these per-sub-
scriber standards do not represent a
reasonable forecast of a particular bor-
rower’s operations (for example, when
a variation greater than 20 percent is
necessary), estimates based upon a spe-
cial analysis of the borrower’s pro-
jected operations shall be used. The
special analysis will accompany the
feasibility study.

(j) When it is reasonably expected
that a subscriber, classified as a special
project, may discontinue service, a sec-
ond feasibility study will be prepared,
for comparison purposes, omitting rev-
enues and expenses from this sub-
scriber.

(k) RUS may obtain and review com-
mercially available credit reports on
applicants for a loan or loan guarantee
to verify income, assets, and credit his-
tory, and to determine whether there
are any outstanding delinquent Federal
or other debts. Such reports will also

7 CFR Ch. XVII (1-1-12 Edition)

be reviewed for parties that are or pro-
pose to be joint owners of a project
with a borrower.

(1) If it is determined that loan feasi-
bility cannot be proven as described in
this section, the loan application will
be returned to the borrower with an ex-
planation. A borrower whose applica-
tion has been returned will have 90
working days, from the date the appli-
cation was returned, to revise and re-
submit its application. If a revised ap-
plication is not received by RUS within
the 90-day period described above, the
application will be canceled and a new
application will need to be submitted if
the borrower wishes further consider-
ation.

[564 FR 13356, Apr. 3, 1989. Redesignated at 55
FR 39396, Sept. 27, 1990, as amended at 56 FR
26599, June 10, 1991; 58 FR 66256, Dec. 20, 1993;
62 FR 46872, Sept. 5, 1997]

§1737.71 Interest rate to be considered
for the purpose of assessing feasi-
bility for loans.

(a) For purposes of determining the
creditworthiness of a borrower for con-
current RUS cost-of-money and RTB
loans, the Administrator shall assume
that the loans, if made, would bear in-
terest at the Treasury rate on the date
of determination as described in para-
graph (b) of this section. If the Treas-
ury rate exceeds 7 percent, the interest
rate used to determine eligibility for
the RUS cost-of-money loan will be 7
percent.

(b) The 30-year Treasury rate will be
used in all feasibility studies for loans
with a final maturity of at least 30
years. A straight-line interpolation be-
tween other Treasury rates will be used
to determine the rate used in feasi-
bility studies for loans with final ma-
turities of less than 30 years.

(c) The Treasury rate will be ob-
tained each Tuesday, or as soon as pos-
sible thereafter, from the Federal Re-
serve. The rate for the current week,
from the column labeled ‘““This week”
in the Federal Reserve statistical re-
lease, will be used from that Wednes-
day through the following Tuesday.

(d) As used in this section, the ‘“‘date
of determination” means the date of
the feasibility study used in support of
the loan recommendation.

[68 FR 66257, Dec. 20, 1993]
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