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§ 281.8 Reporting and accounting. 
The Treasury Department will main-

tain a system of central accounting 
and reporting for the purpose of pro-
viding information on foreign exchange 
operations to the President, the Con-
gress, and the public. The Treasury De-
partment will also prescribe rules to 
enhance consistency in reporting of 
foreign exchange operations by all 
agencies. Agencies shall furnish such 
reports and information as may be re-
quired for the administration of the 
provisions of this circular. 

§ 281.9 General provisions. 
(a) Nothing contained in this part 

shall be construed as having the effect 
of superseding or amending the provi-
sions of any regulations issued or ap-
proved by the Secretary pursuant to 
the Act of December 23, 1944, as amend-
ed (67 Stat. 61). 

(b) The Secretary may waive, with-
draw, or amend at any time or from 
time to time any or all of the provi-
sions of the regulations of this part. 

(c) Implementing regulations within 
the framework of this circular will be 
issued by the Fiscal Assistant Sec-
retary of the Treasury. All communica-
tions pertaining to the administration 
of the provisions of this part shall be 
directed to the Fiscal Assistant Sec-
retary. 

PART 285—DEBT COLLECTION AU-
THORITIES UNDER THE DEBT COL-
LECTION IMPROVEMENT ACT OF 
1996 

Subpart A—Disbursing Official Offset 

Sec. 
285.1 Collection of past-due support by ad-

ministrative offset. 
285.2 Offset of tax refund payments to col-

lect past-due, legally enforceable nontax 
debt. 

285.3 Offset of tax refund payments to col-
lect past-due support. 

285.4 Offset of Federal benefit payments to 
collect past-due, legally enforceable 
nontax debt. 

285.5 Centralized offset of Federal payments 
to collect nontax debts owed to the 
United States. 

285.7 Salary offset. 
285.8 Offset of tax refund payments to col-

lect state income tax obligations. 

Subpart B—Authorities Other Than Offset 

285.11 Administrative wage garnishment. 
285.12 Transfer of debts to Treasury for col-

lection. 
285.13 Barring delinquent debtors from ob-

taining Federal loans or loan insurance 
or guarantees. 

AUTHORITY: 5 U.S.C. 5514; 26 U.S.C. 6402; 31 
U.S.C. 321, 3701, 3711, 3716, 3719, 3720A, 3720B, 
3720D; 42 U.S.C. 664; E.O. 13019, 61 FR 51763, 3 
CFR, 1996 Comp., p. 216. 

SOURCE: 62 FR 34179, June 25, 1997, unless 
otherwise noted. 

Subpart A—Disbursing Official 
Offset 

§ 285.1 Collection of past-due support 
by administrative offset. 

(a) Definitions. For purposes of this 
section: 

Administrative offset means with-
holding funds payable by the United 
States (including funds payable by the 
United States on behalf of a State gov-
ernment) to, or held by the United 
States for, a person to satisfy a debt. 

Debt as used in this section is syn-
onymous with the term past-due sup-
port. 

Disbursing official includes an official 
who has authority to disburse public 
money pursuant to 31 U.S.C. 3321 or an-
other Federal law. 

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury. FMS is the des-
ignee of the Secretary of the Treasury 
for all matters concerning this section, 
unless otherwise specified. 

HHS means the Department of Health 
and Human Services, Office of Child 
Support Enforcement. 

Past-due support means the amount of 
support determined under a court 
order, or an order of an administrative 
procedure established under State law, 
for support and maintenance of a child, 
or of a child and the parent with whom 
the child is living, which has not been 
paid. The term child as used in this def-
inition is not limited to minor chil-
dren. 

Past-due support being enforced by the 
State means there has been an assign-
ment of the support rights to the 
State, or the State making the request 
for offset is providing services to indi-
viduals pursuant to 42 U.S.C. 654(5) 
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(section 454(5) of the Social Security 
Act), or the State is enforcing support 
pursuant to a cooperative agreement 
with or by an Indian tribal govern-
ment. 

State means the several States of the 
United States. The term State also in-
cludes the District of Columbia, Amer-
ican Samoa, Guam, the United States 
Virgin Islands, the Commonwealth of 
the Northern Mariana Islands, and the 
Commonwealth of Puerto Rico. 

Secretary means the Secretary of the 
Treasury. 

(b) General rule. FMS may enter into 
a reciprocal agreement with a State for 
the collection of past-due support being 
enforced by the State by administra-
tive offset from certain Federal pay-
ments. Upon notification of past-due 
support either directly from a State 
which has entered into such an agree-
ment or from HHS, disbursing officials 
of FMS or any other disbursing official 
of the United States shall offset Fed-
eral payments which are subject to off-
set under this section, to collect past- 
due support. The amount offset, minus 
the offset fee, shall be forwarded to the 
State to be distributed in accordance 
with applicable laws and procedures. 

(c) Agreements. FMS may enter into 
reciprocal agreements with States for 
disbursing officials of FMS and any 
other Federal disbursing official to off-
set certain Federal payments to collect 
past-due support being enforced by the 
State. The agreement shall contain 
any requirements which FMS considers 
appropriate to facilitate the offset and 
prevent duplicative efforts and shall 
require States to prescribe procedures 
governing the collection of past-due 
support by Federal administrative off-
set. For purposes of this section, recip-
rocal means of mutual benefit. An 
agreement between FMS and a State to 
collect past-due support by offsetting 
Federal payments will be considered of 
mutual benefit and it is not required 
that States conduct administrative off-
sets to collect debts owed to the Fed-
eral Government. States which have 
entered into an agreement with FMS 
pursuant to this section may there-
after request, in the manner prescribed 
herein, that an offset be performed. 
Such requests shall be made by the ap-
propriate State disbursing official 

which, for purposes of this section, 
means an appropriate official of the 
State agency which administers or su-
pervises the administration of the 
State plan under Title IV-D of the So-
cial Security Act. 

(d) Notification to FMS of past-due sup-
port. (1) States notifying FMS of past- 
due support must do so in the manner 
and format prescribed by FMS. States 
notifying HHS of past-due support 
must do so in the manner and format 
prescribed by HHS. HHS shall notify 
FMS of all past-due support referred to 
HHS by States for collection by admin-
istrative offset provided that the re-
quirements of paragraphs (d)(3) and (h) 
of this section have been met. 

(2) When a State has knowledge that 
past-due support is being enforced by 
more than one State, the State noti-
fying FMS or HHS of the past-due sup-
port must inform any other State in-
volved in enforcing the past-due sup-
port when it refers the debt for offset 
and when it receives the offset amount. 

(3) The notification of past-due sup-
port must be accompanied by a certifi-
cation that the debt is past-due, legally 
enforceable, and that the State has 
complied with all the requirements as 
set forth in paragraph (h) of this sec-
tion and with any requirements im-
posed by State law or procedure. For 
debts so certified, the Secretary may 
waive sections 552a (o) and (p) of Title 
5, United States Code, where applica-
ble, in accordance with the Secretary’s 
authority under 31 U.S.C. 3716(f). 

(4) FMS may reject a notification of 
past-due support which does not com-
ply with the requirements of this sec-
tion. The State will be notified of the 
rejection along with the reason for the 
rejection. 

(e) Minimum amount of past-due sup-
port. FMS will reject a notification of 
past-due support where the past-due 
support owed is less than $25.00. This 
amount may be adjusted from time to 
time by FMS to ensure that the cost of 
collection does not exceed the debt. 

(f) Limitations. Debts properly sub-
mitted to FMS for administrative off-
set will remain subject to collection by 
administrative offset until withdrawn 
by the State provided the debt remains 
past-due and legally enforceable. 
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(g) Notification of changes in status of 
debt. The State notifying FMS or HHS 
of past-due support shall, in the man-
ner and in the time frames provided by 
FMS or HHS, notify FMS or HHS of de-
letions or decreases in the amount of a 
debt referred for collection by adminis-
trative offset. The State may notify 
FMS or HHS of any increases in the 
amount of a debt referred for collection 
by administrative offset provided the 
State has complied with the require-
ments of paragraph (h) of this section 
with regard to those amounts. 

(h) Advance notification of intent to 
collect by administrative offset. (1) The 
State, or FMS or HHS on behalf of the 
State, if the State requests and FMS or 
HHS agrees, shall send a written notifi-
cation, at least 30 days in advance of 
referral of the debt for offset, to the in-
dividual owing past-due support, in-
forming the individual that the State 
intends to refer the debt for collection 
by administrative offset against Fed-
eral payments. The notice must also 
inform the individual of: 

(i) The nature and amount of the 
debt; and 

(ii) The right to an administrative re-
view by the State referring the debt or, 
upon the request of the individual, by 
the State with the order upon which 
the referral was based, of the deter-
mination of the State with respect to 
the debt and of the procedures and 
time frames established by the State 
for such reviews. 

(2) Prior to referring a debt to FMS 
for collection by administrative offset, 
States must provide individuals with a 
reasonable opportunity to exercise the 
rights enumerated in paragraph (h)(1) 
of this section in accordance with pro-
cedures prescribed by the State. 

(i) Payments subject to offset. Federal 
payments subject to offset under this 
section include all Federal payments 
except: 

(1) Payments due to an individual 
under 

(i) Title IV of the Higher Education 
Act of 1965; 

(ii) The Social Security Act; 
(iii) Part B of the Black Lung Bene-

fits Act; 
(iv) Any law administered by the 

Railroad Retirement Board; 

(2) Payments which the Secretary de-
termines are exempt from offset in ac-
cordance with paragraph (k) of this 
section; 

(3) Payments from which collection 
of past-due support by administrative 
offset is expressly prohibited by law; 

(4) Payments made under the Inter-
nal Revenue Code of 1986 (except that 
tax refund payments are subject to off-
set under separate authority); and 

(5) Payments made under the tariff 
laws of the United States. 

(j) Special provisions applicable to Fed-
eral salary payments. (1) Unless a lower 
maximum offset limitation is provided 
by applicable State law, the maximum 
part of a Federal salary payment per 
pay period subject to offset to collect 
past-due support shall not exceed those 
amounts set forth at section 1673(b)(2) 
(A) and (B) of Title 15, United States 
Code, as follows: 

(i) Fifty (50%) percent of the debtor’s 
aggregate disposable earnings for any 
pay period, where the debtor asserts by 
affidavit, or by other acceptable evi-
dence, that he/she is supporting a 
spouse and/or dependent child, other 
than the former spouse and/or child for 
whom support is being collected, ex-
cept that an additional five (5%) per-
cent will apply if it appears that such 
earnings are to enforce past-due sup-
port for a period which is twelve (12) 
weeks or more prior to the pay period 
to which the offset applies. A debtor 
shall be considered to be supporting a 
spouse and/or dependent child only if 
the debtor provides over half of the 
spouse’s and/or dependent child’s sup-
port. 

(ii) Sixty (60%) percent of the debt-
or’s aggregate disposable earnings for 
any pay period where the debtor fails 
to assert by affidavit or establish by 
other acceptable evidence that he/she 
is supporting a spouse and/or dependent 
child, other than a former spouse and/ 
or child for whom support is being col-
lected, except that an additional five 
(5%) percent will apply if it appears 
that such earnings are to enforce past- 
due support for a period which is 
twelve (12) weeks or more prior to the 
pay period to which the offset applies. 

(2) The maximum allowable offset 
amount shall be reduced by the amount 
of any deductions in pay resulting from 
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a garnishment order for support. Noth-
ing in this rule is intended to alter 
rules applicable to processing garnish-
ment orders for child support and/or al-
imony. 

(3) Federal salary payments subject 
to offset for the collection of past-due 
support include current basic pay, spe-
cial pay, incentive pay, retainer pay, 
overtime, or in the case of an employee 
not entitled to basic pay, other author-
ized pay. Aggregate disposable earnings 
for purposes of determining the max-
imum amounts which may be offset 
under paragraph (j)(1) of this section is 
Federal salary pay remaining after the 
deduction of: 

(i) Any amount required by law to be 
withheld; 

(ii) Amounts properly withheld for 
Federal, State or local income tax pur-
poses; 

(iii) Amounts deducted as health in-
surance premiums; 

(iv) Amounts deducted as normal re-
tirement contributions, not including 
amounts deducted for supplementary 
coverage; and 

(v) Amounts deducted as normal life 
insurance premiums not including 
amounts deducted for supplementary 
coverage. 

(4) At least 30 days in advance of off-
set, the disbursing official shall send 
written notice to the debtor of the 
maximum offset limitations described 
in paragraph (j)(1) of this section. The 
notice shall include a request that the 
debtor submit supporting affidavits or 
other documentation necessary to de-
termine the applicable offset percent-
age limitation. The notice shall also 
inform the debtor of the percentage 
that will be deducted if he/she fails to 
submit the requested documentation. 

(5) At the time the past-due support 
debt is submitted for offset, the State 
shall advise FMS or HHS if the max-
imum amount of a Federal salary pay-
ment that may be offset is less than 
the amount described under this para-
graph. 

(k) Payments exempt from administra-
tive offset to collect past-due support 
being enforced by a State. The Secretary 
will exempt from administrative offset 
under this part payments made under 
means-tested programs when requested 
by the head of the Federal agency 

which administers the program. For 
purposes of this section, means-tested 
programs are programs for which eligi-
bility is based on a determination that 
income and/or assets of the beneficiary 
are inadequate to provide the bene-
ficiary with an adequate standard of 
living without program assistance. The 
Secretary may exempt from adminis-
trative offset under this section any 
other class or type of payment upon 
the written request of the head of the 
agency which authorizes the payments. 
In determining whether or not to grant 
such exemptions, the Secretary shall 
give due consideration to whether ad-
ministrative offset would tend to inter-
fere substantially with or defeat the 
purposes of the payment agency’s pro-
gram. 

(l) Fees. A fee which FMS has deter-
mined to be sufficient to reimburse 
FMS for the full cost of the offset pro-
cedure, shall be deducted from each off-
set amount. FMS will notify the 
States, annually and in advance, of the 
amount of the fee to be charged for 
each offset. 

(m) Offsetting payments—(1) Con-
ducting the offset. Disbursing officials of 
the Department of the Treasury, the 
Department of Defense, the United 
States Postal Service, or any other 
Government corporation, any dis-
bursing official of the United States 
designated by the Secretary, or any 
disbursing official of an executive de-
partment or agency that disburses Fed-
eral payments shall offset payments 
subject to offset under this section to 
satisfy, in whole or part, a debt owed 
by the payee. Disbursing officials shall 
compare payment certification records 
with records of debts submitted to 
FMS for collection by administrative 
offset. A match will occur when the 
taxpayer identifying number and name 
control of a payment record are the 
same as the taxpayer identifying num-
ber and name control of a debt record. 
The taxpayer identifying number for 
an individual is the individual’s social 
security number. When a match occurs 
and all other requirements for offset 
have been met, the disbursing official 
shall offset the payment to satisfy, in 
whole or part, the debt. Any amounts 
not offset shall be paid to the payee. 
The amount that can be offset from a 
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single payment is the lesser of the 
amount of the debt (including interest, 
penalties, and administrative costs); 
the amount of the payment; or the 
amount of the payment available for 
offset if a statute or regulation pro-
hibits offset of the entire amount. 
Debts remain subject to collection by 
offset until paid in full. 

(2) Disposition of amounts collected. 
FMS will transmit amounts collected 
for debts, less fees charged under para-
graph (l) of this section, to HHS or to 
the appropriate State. If FMS learns 
that an erroneous offset payment has 
been made to HHS or any State, FMS 
will notify HHS or the appropriate 
State that an erroneous offset payment 
has been made. FMS may deduct the 
amount of the erroneous offset pay-
ment from amounts payable to HHS or 
the State, as the case may be. Alter-
natively, upon FMS’ request, the State 
shall return promptly to the affected 
payee or FMS an amount equal to the 
amount of the erroneous payment (un-
less the State previously has paid such 
amounts, or any portion of such 
amounts, to the affected payee). HHS 
and States shall notify FMS any time 
HHS or a State returns an erroneous 
offset payment to an affected payee. 
FMS and HHS, or the appropriate 
State, will adjust their debtor records 
accordingly. 

(n) Administrative offset priorities. 
When a payee/debtor owes more than 
one debt which has been referred to 
FMS for collection by administrative 
offset, any offset by a disbursing offi-
cial will be applied first to past-due 
support assigned to a State and will be 
applied to any other past-due support 
after any other reductions allowed by 
law. 

(o) Notification of offset. (1) Disbursing 
officials of FMS or any other dis-
bursing official which conducts an off-
set will notify the payee in writing of 
the occurrence of the offset to satisfy 
past-due support. The notice shall in-
form the payee of the type and amount 
of the payment that was offset; the 
identity of the State which requested 
the offset; and a contact point within 
the State that will handle concerns re-
garding the offset. Disbursing officials 
shall not be liable for failure to provide 
this notice. 

(2) Disbursing officials of FMS or any 
other disbursing official which con-
ducts an offset under this section will 
share with HHS, upon request by the 
Secretary of HHS, information con-
tained in payment certification records 
of persons who are delinquent in child 
support obligations that would assist 
in the collection of such debts. When 
no offset is conducted, disbursing offi-
cials of FMS or any other disbursing 
official, will provide such information 
to HHS to the extent such information 
is available from offset activities con-
ducted by FMS and other disbursing of-
ficials. 

(p) Liability of disbursing officials and 
payment agencies. Neither the dis-
bursing official nor the agency author-
izing the payment shall be liable for 
the amount of the administrative off-
set on the basis that the underlying ob-
ligation, represented by the payment 
before the administrative offset was 
taken, was not satisfied. Disbursing of-
ficials will notify the agency author-
izing the payment that the offset has 
occurred so that the agency author-
izing the payment may direct any in-
quiries concerning the offset to the ap-
propriate State. 

[62 FR 36210, July 7, 1997, as amended at 63 
FR 46145, Aug. 28, 1998] 

§ 285.2 Offset of tax refund payments 
to collect past-due, legally enforce-
able nontax debt. 

(a) Definitions. For purposes of this 
section: 

Creditor agency means a Federal agen-
cy owed a claim that seeks to collect 
that claim through tax refund offset. 

Debt or claim refers to an amount of 
money, funds, or property which has 
been determined by an agency official 
to be due the United States from any 
person, organization, or entity, except 
another Federal agency. For the pur-
poses of this section, the terms 
‘‘claim’’ and ‘‘debt’’ are synonymous 
and interchangeable and includes debt 
administered by a third party acting as 
an agent for the Federal Government. 

Debtor means a person who owes a 
debt or claim. The term ‘‘person’’ in-
cludes any individual, organization or 
entity, except another Federal agency. 
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FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury. 

IRS means the Internal Revenue 
Service, a bureau of the Department of 
the Treasury. 

Tax refund offset means withholding 
or reducing a tax refund payment by an 
amount necessary to satisfy a debt 
owed by the payee(s) of a tax refund 
payment. 

Tax refund payment means any over-
payment of Federal taxes to be re-
funded to the person making the over-
payment after the IRS makes the ap-
propriate credits as provided in 26 
U.S.C. 6402(a) and 26 CFR 6402–3(a)(6)(i) 
for any liabilities for any tax on the 
part of the person who made the over-
payment. 

(b) General rule. (1) A Federal agency 
(as defined in 26 U.S.C. 6402(g)) that is 
owed by a person a past-due, legally en-
forceable nontax debt shall notify FMS 
of the amount of such debt for collec-
tion by tax refund offset. However, any 
agency subject to section 9 of the Act 
of May 18, 1933 (16 U.S.C. 831h) owed 
such a debt may, but is not required to, 
notify FMS of the amount of such debt 
for collection by tax refund offset. 

(2) FMS will compare tax refund pay-
ment records, as certified by the IRS, 
with records of debts submitted to 
FMS. A match will occur when the tax-
payer identifying number (as that term 
is used in 26 U.S.C. 6109) and name (or 
derivation of the name, known as a 
‘‘name control’’) of a payment certifi-
cation record are the same as the tax-
payer identifying number and name 
control of a debtor record. When a 
match occurs and all other require-
ments for tax refund offset have been 
met, FMS will reduce the amount of 
any tax refund payment payable to a 
debtor by the amount of any past-due, 
legally enforceable debt owed by the 
debtor. Any amounts not offset will be 
paid to the payee(s) listed in the pay-
ment certification record. 

(3) This section does not apply to any 
debt or claim arising under the Inter-
nal Revenue Code. 

(4)(i) This section applies to Federal 
Old Age, Survivors and Disability In-
surance (OASDI) overpayments pro-
vided the requirements of 31 U.S.C. 

3720A(f)(1) and (2) are met with respect 
to such overpayments. 

(ii) For purposes of this section, 
OASDI overpayment means any over-
payment of benefits made to an indi-
vidual under title II of the Social Secu-
rity Act (42 U.S.C. 401 et seq.). 

(5) A creditor agency is not precluded 
from using debt collection procedures, 
such as wage garnishment, to collect 
debts that have been submitted to FMS 
for purposes of offset under this part. 
Such debt collection procedures may 
be used separately or in conjunction 
with offset collection procedures. 

(c) Regulations. Prior to submitting 
debts to FMS for collection by tax re-
fund offset, Federal agencies shall pro-
mulgate temporary or final regulations 
under 31 U.S.C. 3716 and 31 U.S.C. 3720A, 
governing the agencies’ authority to 
collect debts by administrative offset, 
in general, and offset of tax refund pay-
ments, in particular. 

(d) Agency certification and referral of 
debt—(1) Past-due, legally enforceable 
debt eligible for tax refund offset. For 
purposes of this section, when a Fed-
eral agency refers a past-due, legally 
enforceable debt to FMS for tax refund 
offset, the agency will certify to FMS 
that: 

(i) The debt is past-due and legally 
enforceable in the amount submitted 
to FMS and that the agency will en-
sure that collections are properly cred-
ited to the debt; 

(ii) Except in the case of a judgment 
debt or as otherwise allowed by law, 
the debt is referred for offset within 
ten years after the agency’s right of ac-
tion accrues; 

(iii) The creditor agency has made 
reasonable efforts to obtain payment of 
the debt in that the agency has: 

(A) Submitted the debt to FMS for 
collection by administrative offset and 
complied with the provisions of 31 
U.S.C. 3716(a) and related regulations, 
to the extent that collection of the 
debt by administrative offset is not 
prohibited by statute; 

(B) Notified, or has made a reason-
able attempt to notify, the debtor that 
the debt is past-due, and unless repaid 
within 60 days after the date of the no-
tice, will be referred to FMS for tax re-
fund offset; 
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(C) Given the debtor at least 60 days 
to present evidence that all or part of 
the debt is not past-due or legally en-
forceable, considered any evidence pre-
sented by the debtor, and determined 
that the debt is past-due and legally 
enforceable; and 

(D) Provided the debtor with an op-
portunity to make a written agreement 
to repay the amount of the debt; 

(iv) The debt is at least $25; and 
(v) In the case of an OASDI overpay-

ment— 
(A) The individual is not currently 

entitled to monthly insurance benefits 
under title II of the Social Security 
Act (42 U.S.C. 401 et seq.); 

(B) The notice describes conditions 
under which the Commissioner of So-
cial Security is required to waive re-
covery of the overpayment, as provided 
under 42 U.S.C. 404(b); and 

(C) If the debtor files a request for a 
waiver under 42 U.S.C. 404(b) within the 
60-day notice period, the agency has 
considered the debtor’s request. 

(2) Pre-offset notice and consideration 
of evidence for past-due, legally enforce-
able debt. (i) For purposes of paragraph 
(d)(1)(iii)(B) of this section, a creditor 
agency has made a reasonable attempt 
to notify the debtor if the agency uses 
the current address information con-
tained in the agency’s records related 
to the debt. Agencies may, but are not 
required to, obtain address information 
from the IRS pursuant to 26 U.S.C. 
6103(m)(2), (4), or (5). 

(ii) For purposes of paragraph 
(d)(1)(iii)(C) of this section, if the evi-
dence presented by the debtor is con-
sidered by an agent of the creditor 
agency, or other entities or persons 
acting on the agency’s behalf, the debt-
or must be accorded at least 30 days 
from the date the agent or other entity 
or person determines that all or part of 
the debt is past-due and legally en-
forceable to request review by an offi-
cer or employee of the agency of any 
unresolved dispute. The agency must 
then notify the debtor of its decision. 

(3) Referral of past-due, legally enforce-
able debt. A Federal agency will submit 
past-due, legally enforceable debt in-
formation for tax refund offset to FMS 
in the time and manner prescribed by 
FMS. For each debt, the creditor agen-

cy will include the following informa-
tion: 

(i) The name and taxpayer identi-
fying number (as defined in 26 U.S.C. 
6109) of the debtor who is responsible 
for the debt; 

(ii) The amount of such past-due and 
legally enforceable debt; 

(iii) The date on which the debt be-
came past-due; 

(iv) The designation of the Federal 
agency or subagency referring the debt; 
and 

(v) In the case of an OASDI overpay-
ment, a certification by the Commis-
sioner of Social Security designating 
whether the amount payable to the 
agency is to be deposited in either the 
Federal Old-Age and Survivors Insur-
ance Trust Fund or the Federal Dis-
ability Insurance Trust Fund, but not 
both. 

(4) Correcting and updating referral. If, 
after referring a past-due, legally en-
forceable debt to FMS as provided in 
paragraph (d)(3) of this section, a cred-
itor agency determines that an error 
has been made with respect to the in-
formation transmitted to FMS, or if an 
agency receives a payment or credits a 
payment to the account of a debtor re-
ferred to FMS for offset, or if the debt 
amount is otherwise incorrect, the 
agency shall promptly notify FMS and 
make the appropriate correction of the 
agency’s records. Creditor agencies will 
provide certification as required under 
paragraph (d)(1) of this section for any 
increases to amounts owed. 

(5) FMS may reject a certification 
which does not comply with the re-
quirements of paragraph (d)(1) of this 
section. Upon notification of the rejec-
tion and the reason for the rejection, a 
creditor agency may resubmit the debt 
with a corrected certification. 

(e) Priorities for offset. (1) A tax refund 
payment shall be reduced first by the 
amount of any past-due support as-
signed to a State under section 
402(a)(26) or section 471(a)(17) of the So-
cial Security Act (42 U.S.C. 602(a)(26) or 
42 U.S.C. 671(a)(17)) which is to be offset 
under 26 U.S.C. 6402(c), 42 U.S.C. 664 and 
the regulations thereunder; second, by 
the amount of any past-due, legally en-
forceable debt owed to a Federal agen-
cy which is to be offset under 26 U.S.C. 
6402(d), 31 U.S.C. 3720A and this section; 
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and third, by the amount of any quali-
fying past-due support not assigned to 
a State which is to be offset under 26 
U.S.C. 6402(c), 42 U.S.C. 664 and the reg-
ulations thereunder. 

(2) If a debtor owes more than one 
past-due, legally enforceable debt to a 
Federal agency or agencies, the tax re-
fund payment shall be credited against 
the debts in the order in which the 
debts accrued. A debt shall be consid-
ered to have accrued at the time at 
which the agency determines that the 
debt became past due. 

(3) Reduction of the tax refund pay-
ment pursuant to 26 U.S.C. 6402(a), (c), 
and (d) shall occur prior to crediting 
the overpayment to any future liabil-
ity for an internal revenue tax. Any 
amount remaining after tax refund off-
set under 26 U.S.C. 6402 (a), (c), and (d) 
shall be refunded to the taxpayer, or 
applied to estimated tax, if elected by 
the taxpayer pursuant to IRS regula-
tions. 

(f) Post-offset notice to the debtor, the 
creditor agency, and the IRS. (1)(i) FMS 
will notify the payee(s) to whom the 
tax refund payment is due, in writing 
of: 

(A) The amount and date of the offset 
to satisfy a past-due, legally enforce-
able nontax debt; 

(B) The creditor agency to which this 
amount has been paid or credited; and 

(C) A contact point within the cred-
itor agency that will handle concerns 
or questions regarding the offset. 

(ii) The notice in paragraph (f)(1)(i) of 
this section will also advise any non- 
debtor spouse who may have filed a 
joint tax return with the debtor of the 
steps which a non-debtor spouse may 
take in order to secure his or her prop-
er share of the tax refund. See para-
graph (g) of this section. 

(2) FMS will advise each creditor 
agency of the names, mailing address-
es, and identifying numbers of the 
debtors from whom amounts of past- 
due, legally enforceable debt were col-
lected and of the amounts collected 
from each debtor for that agency. FMS 
will not advise the creditor agency of 
the source of payment from which such 
amounts were collected. If a payment 
from which an amount of past-due, le-
gally enforceable debt is to be withheld 
is payable to two individual payees, 

FMS will notify the creditor agency 
and furnish the name and address of 
each payee to whom the payment was 
payable. 

(3) At least weekly, FMS will notify 
the IRS of the names and taxpayer 
identifying numbers of the debtors 
from whom amounts of past-due, le-
gally enforceable debt were collected 
and the amounts collected from each 
debtor. 

(g) Offset made with regard to a tax re-
fund payment based upon joint return. If 
the person filing a joint return with a 
debtor owing the past-due, legally en-
forceable debt takes appropriate action 
to secure his or her proper share of a 
tax refund from which an offset was 
made, the IRS will pay the person his 
or her share of the refund and request 
that FMS deduct that amount from 
amounts payable to the creditor agen-
cy. FMS and the creditor agency will 
adjust their debtor records accord-
ingly. 

(h) Disposition of amounts collected. 
FMS will transmit amounts collected 
for past-due, legally enforceable debts, 
less fees charged under paragraph (i) of 
this section, to the creditor agency’s 
account. If an erroneous payment is 
made to any agency, FMS will notify 
the creditor agency that an erroneous 
payment has been made. The agency 
shall pay promptly to FMS an amount 
equal to the amount of the erroneous 
payment (without regard to whether 
any other amounts payable to such 
agency have been paid). 

(i) Fees. The creditor agency will re-
imburse FMS and the IRS for the full 
cost of administering the tax refund 
offset program. FMS will deduct the 
fees from amounts collected prior to 
disposition and transmit a portion of 
the fees deducted to reimburse the IRS 
for its share of the cost of admin-
istering the tax refund offset program. 
To the extent allowed by law, creditor 
agencies may add the offset fees to the 
debt. 

(j) Review of tax refund offsets. Any re-
duction of a taxpayer’s refund made 
pursuant to 26 U.S.C. 6402(d) shall not 
be subject to review by any court of 
the United States or by the Secretary 
of the Treasury, FMS or IRS in an ad-
ministrative proceeding. No action 
brought against the United States to 
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recover the amount of this reduction 
shall be considered to be a suit for re-
fund of tax. Any legal, equitable, or ad-
ministrative action by any person 
seeking to recover the amount of the 
reduction of the overpayment must be 
taken against the Federal creditor 
agency to which the amount of the re-
duction was paid. Any action which is 
otherwise available with respect to re-
coveries of overpayments of benefits 
under 42 U.S.C. 404 must be taken 
against the Commissioner of Social Se-
curity. 

(k) Access to and use of confidential tax 
information. Access to and use of con-
fidential tax information in connection 
with the tax refund offset program are 
restricted by 26 U.S.C. 6103. Generally, 
agencies will not receive confidential 
tax information from FMS. To the ex-
tent such information is received, 
agencies are subject to the safeguard, 
recordkeeping, and reporting require-
ments of 26 U.S.C. 6103(p)(4) and the 
regulations thereunder. The agency 
shall inform its officers and employees 
who access or use confidential tax in-
formation of the restrictions and pen-
alties under the Internal Revenue Code 
for misuse of confidential tax informa-
tion. 

(l) Effective date. This section applies 
to tax refund payments payable under 
26 U.S.C. 6402 after January 1, 1998. 

§ 285.3 Offset of tax refund payments 
to collect past-due support. 

(a) Definitions. For purposes of this 
section: 

Debt as used in this section is syn-
onymous with the term past-due sup-
port unless otherwise indicated. 

Debtor as used in this section means 
a person who owes past-due support. 

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury. 

HHS means the Department of Health 
and Human Services, Office of Child 
Support Enforcement. 

IRS means the Internal Revenue 
Service, a bureau of the Department of 
the Treasury. 

Past-due support means the amount of 
support, determined under a court 
order, or an order of an administrative 
process established under State law, 
for support and maintenance of a child, 

or of a child and the parent with whom 
the child is living, which has not been 
paid, as defined in 42 U.S.C. 664(c). 

Qualified child means a child: 
(i) Who is a minor, or 
(ii) Who, while a minor, was deter-

mined to be disabled under subchapters 
II or XVI, Chapter 7, Title 42, United 
States Code, and for whom an order of 
support is in force. 

State means the several States of the 
United States. The term ‘‘State’’ also 
includes the District of Columbia, 
American Samoa, Guam, the United 
States Virgin Islands, the Common-
wealth of the Northern Mariana Is-
lands, and the Commonwealth of Puer-
to Rico. 

Tax refund offset means withholding 
or reducing a tax refund payment by an 
amount necessary to satisfy a debt 
owed by the payee(s) of a tax refund 
payment. 

Tax refund payment means any over-
payment of Federal taxes to be re-
funded to the person making the over-
payment after the IRS makes the ap-
propriate credits as provided in 26 
U.S.C. 6402(a) and 26 CFR 6402–3(a)(6)(i) 
for any liabilities for any Federal tax 
on the part of the person who made the 
overpayment. 

(b) General rule. (1) Past-due support 
will be collected by tax refund offset 
upon notification to FMS in accord-
ance with 26 U.S.C. 6402(c), 42 U.S.C. 664 
and this section. Collection by offset 
under 26 U.S.C. 6402(c) is a collection 
procedure separate from the collection 
procedures provided by 26 U.S.C. 6305 
and 26 CFR 301.6305–1, relating to the 
assessment and collection of certain 
child and spousal support liabilities. 
Tax refund offset may be used sepa-
rately or in conjunction with the col-
lection procedures provided in 26 U.S.C. 
6305, as well as other collection proce-
dures. 

(2) FMS will compare tax refund pay-
ment records, as certified by the IRS, 
with records of debts submitted to 
FMS. A match will occur when the tax-
payer identifying number (as that term 
is used in 26 U.S.C. 6109) and name of a 
payment certification record are the 
same as the taxpayer identifying num-
ber and name of a delinquent debtor 
record. When a match occurs and all 
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other requirements for tax refund off-
set have been met, FMS will reduce the 
amount of any tax refund payment 
payable to a debtor by the amount of 
any past-due support debt owed by the 
debtor. Any amounts not offset will be 
paid to the payee(s) listed in the pay-
ment certification record. 

(c) Notification of past-due support—(1) 
Past-due support eligible for tax refund 
offset. Past-due support qualifies for 
tax refund offset if: 

(i)(A) There has been an assignment 
of the support obligation to a State 
and the amount of past-due support is 
not less than $25.00, or such higher 
amount as HHS rules may allow, 
whichever is greater; or 

(B) A State agency is providing sup-
port collection services under 42 U.S.C. 
654(4), the amount of past-due support 
is not less than $500.00, and the past- 
due support is owed to or on behalf of 
a qualified child (or a qualified child 
and the parent with whom the child is 
living if the same support order in-
cludes support for the child and the 
parent); and 

(ii) A notification of liability for 
past-due support has been received by 
FMS as prescribed by paragraphs (c)(2) 
or (c)(3) of this section. 

(2) Notification of liability for past-due 
support and transmission of information 
to FMS by HHS. States notifying HHS 
of past-due support shall do so in the 
manner and format prescribed by HHS. 
The notification of liability shall be 
accompanied by a certification that 
the State has complied with the re-
quirements contained in paragraph 
(c)(4) of this section and with any re-
quirements applicable to the offset of 
Federal tax refunds to collect past-due 
support imposed by State law or proce-
dures. HHS shall consolidate and trans-
mit to FMS the information contained 
in the notifications of liability for 
past-due support submitted by the 
States provided that the State has cer-
tified that the requirements of para-
graph (c)(4) of this section have been 
met. 

(3) Notification of liability for past-due 
support transmitted directly to FMS by 
States. States must notify HHS of past- 
due support in accordance with the 
provisions of paragraph (c)(2) of this 
section unless HHS rules authorize no-

tification to FMS directly. If author-
ized by HHS rules, States may notify 
FMS directly of past-due support. 
States notifying FMS directly of past- 
due support shall do so in the manner 
and format prescribed by FMS. The no-
tification of liability shall be accom-
panied by a certification that the State 
has complied with the requirements 
contained in paragraph (c)(4) of this 
section and with any requirements ap-
plicable to the offset of Federal tax re-
funds to collect past-due support im-
posed by State law or procedures. FMS 
may reject a notification of past-due 
support which does not comply with 
the requirements of this section. Upon 
notification of the rejection and the 
reason for rejection, the State may re-
submit a corrected notification. 

(4) Advance notification to debtor of in-
tent to collect by tax refund offset. The 
State, or HHS if the State requests and 
HHS agrees, is required to provide a 
written notification to the debtor, pur-
suant to the provisions of 42 U.S.C. 
664(a)(3) and 45 CFR 303.72(e), informing 
the debtor that the State intends to 
refer the debt for collection by tax re-
fund offset. The notice also shall: 

(i) Instruct the debtor of the steps 
which may be taken to contest the 
State’s determination that past-due 
support is owed or the amount of the 
past-due support; 

(ii) Advise any non-debtor who may 
file a joint tax return with the debtor 
of the steps which a non-debtor spouse 
may take in order to secure his or her 
proper share of the tax refund; and 

(iii) In cases when a debt is being en-
forced by more than one State, advise 
the debtor of his or her opportunities 
to request a review with the State en-
forcing collection or the State issuing 
the support order as prescribed by the 
provisions of 45 CFR 303.72(g). 

(5) Correcting and updating notifica-
tion. The State shall, in the manner 
and in the time frames provided by 
FMS or HHS, notify FMS or HHS of 
any deletion or net decrease in the 
amount of past-due support referred to 
FMS, or HHS as the case may be, for 
collection by tax refund offset. The 
State may notify FMS or HHS of any 
increases in the amount of the debt re-
ferred to FMS for collection by tax re-
fund offset provided that the State has 
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complied with the requirements of 
paragraph (c)(4) of this section with re-
gard to those debts. 

(6) Collection of past-due support en-
forced by multiple States. When a State 
has knowledge that the debt is being 
enforced by more than one State, the 
State notifying FMS, or HHS as the 
case may be, of the debt shall inform 
any such other State involved in en-
forcing the debt when it receives the 
offset amount. 

(d) Priorities for offset. (1) As provided 
in 26 U.S.C. 6402 as amended, a tax re-
fund payment shall be reduced in the 
following order of priority: 

(i) First by the amount of any past- 
due support assigned to a State (wel-
fare cases) which is to be offset under 
26 U.S.C. 6402(c), 42 U.S.C. 664 and this 
section; 

(ii) Second, by the amount of any 
past-due, legally enforceable debt owed 
to a Federal agency which is to be off-
set under 26 U.S.C. 6402(d), 31 U.S.C. 
3720A and § 285.2 of this part; 

(iii) Third, by the amount of any 
qualifying past-due support not as-
signed to a State (non-welfare cases) 
which is to be offset under 26 U.S.C. 
6402(c), 42 U.S.C. 664 and this section; 
and 

(iv) Fourth, by the amount of any 
past-due, legally enforceable State in-
come tax obligation which is to be off-
set under 26 U.S.C. 6402(e). 

(2) Reduction of the tax refund pay-
ment pursuant to 26 U.S.C. 6402(a), (c), 
(d), and (e) shall occur prior to cred-
iting the overpayment to any future li-
ability for an internal revenue tax. 
Any amount remaining after tax re-
fund offset under 26 U.S.C. 6402(a), (c), 
(d), and (e) shall be refunded to the tax-
payer, or applied to estimated tax, if 
elected by the taxpayer pursuant to 
IRS regulations. 

(e) Post-offset notice. (1)(i) FMS shall 
notify the debtor in writing of: 

(A) The amount and date of the offset 
to satisfy past-due support; 

(B) The State to which this amount 
has been paid or credited; and 

(C) A contact point within the State 
that will handle concerns or questions 
regarding the offset. 

(ii) The notice in paragraph (e)(1)(i) 
of this section also will advise any non- 
debtor who may have filed a joint tax 

return with the debtor of the steps 
which a non-debtor spouse may take in 
order to secure his or her proper share 
of the tax refund. See paragraph (f) of 
this section. 

(2) FMS will advise HHS of the 
names, mailing addresses, and identi-
fying numbers of the debtors from 
whom amounts of past-due support 
were collected, of the amounts col-
lected from each debtor through tax re-
fund offset, the names of any non-debt-
or spouses who may have filed a joint 
return with the debtor, and of the 
State on whose behalf each collection 
was made. Alternatively, FMS will pro-
vide such information to each State 
that refers debts directly to FMS. FMS 
will inform HHS and each State that 
the payment source is a tax refund 
payment. 

(3) At least weekly, FMS will notify 
the IRS of the names and taxpayer 
identifying numbers of the debtors 
from whom amounts owed for past-due 
support were collected from tax refund 
offsets and the amounts collected from 
each debtor. 

(4) At such time and in such manner 
as FMS and HHS agree, but no less 
than annually, FMS will advise HHS of 
the States which have furnished no-
tices of past-due support, the number 
of cases in each State with respect to 
which such notices have been fur-
nished, the amount of past-due support 
sought to be collected by each State, 
and the amount of such tax refund off-
set collections actually made in the 
case of each State. As FMS and HHS 
may agree, FMS may provide addi-
tional offset-related information about 
States which have furnished notices of 
past-due support. 

(f) Offset made with regard to a tax re-
fund payment based upon joint return. If 
the person filing a joint return with a 
debtor owing the past-due support 
takes appropriate action to secure his 
or her proper share of a tax refund 
from which an offset was made, the 
IRS will pay the person his or her 
share of the refund and request that 
FMS deduct that amount from 
amounts payable to HHS or the State, 
as the case may be. FMS and HHS, or 
the appropriate State, will adjust their 
debtor records accordingly. 
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(g) Disposition of amounts collected. 
FMS will transmit amounts collected 
for debts, less fees charged under para-
graph (h) of this section, to HHS or to 
the appropriate State. If FMS learns 
that an erroneous offset payment is 
made to HHS or any State, FMS will 
notify HHS or the appropriate State 
that an erroneous offset payment has 
been made. FMS may deduct the 
amount of the erroneous offset pay-
ment from amounts payable to HHS or 
the State, as the case may be. Alter-
natively, upon FMS’ request, the State 
shall return promptly to the affected 
taxpayer or FMS an amount equal to 
the amount of the erroneous payment 
(unless the State previously has paid 
such amounts, or any portion of such 
amounts, to the affected taxpayer). 
HHS and States shall notify FMS any 
time HHS or a State returns an erro-
neous offset payment to an affected 
taxpayer. FMS and HHS, or the appro-
priate State, will adjust their debtor 
records accordingly. 

(h) Fees. The State will pay a fee to 
FMS for the full cost of administering 
the tax refund offset program. The fee 
(not to exceed $25 per case submitted) 
will be established annually in such 
amount as FMS and HHS agree to be 
sufficient to reimburse FMS for the 
full cost of the offset procedure. FMS 
will deduct the fees from amounts col-
lected prior to disposition and transmit 
a portion of the fees deducted to reim-
burse the IRS for its share of the cost 
of administering the tax refund offset 
program. Fees will be charged only for 
actual tax refund offsets completed. 

(i) Review of tax refund offsets. In ac-
cordance with 26 U.S.C. 6402(f), any re-
duction of a taxpayer’s refund made 
pursuant to 26 U.S.C. 6402(c), (d), or (e) 
shall not be subject to review by any 
court of the United States or by the 
Secretary of the Treasury, FMS or IRS 
in an administrative proceeding. No ac-
tion brought against the United States 
to recover the amount of this reduction 
shall be considered to be a suit for re-
fund of tax. 

(j) Access to and use of confidential tax 
information. Access to and use of con-
fidential tax information in connection 
with the tax refund offset program is 
permitted to the extent necessary in 
establishing appropriate agency 

records, locating any person with re-
spect to whom a reduction under 26 
U.S.C. 6402(c) is sought for purposes of 
collecting the debt, and in the defense 
of any litigation or administrative pro-
cedure ensuing from a reduction made 
under section 6402(c). 

(k) Effective date. This section applies 
to tax refund payments payable under 
26 U.S.C. 6402 after January 1, 1999. 

[63 FR 72094, Dec. 30, 1998] 

§ 285.4 Offset of Federal benefit pay-
ments to collect past-due, legally 
enforceable nontax debt. 

(a) Scope. (1) This section sets forth 
special rules applicable to the offset of 
Federal benefit payments payable to an 
individual under the Social Security 
Act (other than Supplemental Security 
Income (SSI) payments), part B of the 
Black Lung Benefits Act, or any law 
administered by the Railroad Retire-
ment Board (other than payments that 
such Board determines to be tier 2 ben-
efits) to collect delinquent nontax debt 
owed to the United States. 

(2) As used in this section, benefit 
payments ‘‘due to’’ an individual, 
‘‘payable to’’ an individual, and/or ben-
efit payments ‘‘received by’’ an indi-
vidual, refer to those benefit payments 
expected to be paid to an individual be-
fore any amounts are offset to satisfy 
the payee’s delinquent debt owed to the 
United States. Nothing in these 
phrases, similar phrases, or this sec-
tion is intended to imply or confer any 
new or additional rights or benefits on 
an individual with respect to his or her 
entitlement to benefit payments. The 
Financial Management Service (FMS), 
the Social Security Administration, 
the Railroad Retirement Board, and 
other payment agencies are not liable 
for the amount offset from an individ-
ual’s benefit payment on the basis that 
the underlying obligation, represented 
by the payment before the offset was 
taken, was not satisfied. See 31 U.S.C. 
3716(c)(2)(A). 

(b) Definitions. As used in this sec-
tion: 

Administrative offset or offset means 
withholding funds payable by the 
United States (including funds payable 
by the United States on behalf of a 
State government) to, or held by the 
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United States for, a person to satisfy a 
debt. 

Agency or Federal agency means a de-
partment, agency, court, court admin-
istrative office, or instrumentality in 
the executive, judicial, or legislative 
branch of the Federal Government, in-
cluding government corporations. 

Covered benefit payment means a Fed-
eral benefit payment payable to an in-
dividual under the Social Security Act 
(other than SSI payments), part B of 
the Black Lung Benefits Act, or any 
law administered by the Railroad Re-
tirement Board (other than payments 
that such Board determines to be tier 2 
benefits). The amount of the covered 
benefit payment payable to a debtor 
for purposes of this section will be the 
amount after reduction or deduction 
required under the laws authorizing 
the program. Reductions to recover 
benefit overpayments are excluded 
from the covered benefit payment when 
calculating amounts available for off-
set. 

Creditor agency means a Federal agen-
cy owed a debt that seeks to collect 
that debt through administrative off-
set. 

Debt or claim means an amount of 
money, funds, or property which has 
been determined by an agency official 
to be due the United States from any 
person, organization, or entity except 
another Federal agency. Debt or claim 
does not include a debt or claim arising 
under the Internal Revenue Code of 
1986 or the tariff laws of the United 
States. 

Debtor means a person who owes a 
debt. The term ‘‘person’’ includes any 
individual, organization or entity, ex-
cept another Federal agency. 

Disbursing official means an official 
who has authority to disburse public 
money pursuant to 31 U.S.C. 3321 or an-
other law, including an official of the 
Department of the Treasury, the De-
partment of Defense, the United States 
Postal Service, or any other govern-
ment corporation, or any official of the 
United States designated by the Sec-
retary of the Treasury to disburse pub-
lic money. 

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury. 

Monthly covered benefit payment 
means a covered benefit payment pay-
able to a payee on a recurring basis at 
monthly intervals that is not expressly 
limited in duration, at the time the 
first payment is made, to a period of 
less than 12 months. 

Payee means a person who is due a 
payment from a disbursing official. For 
purposes of this section, a ‘‘payee’’ is a 
person who is entitled to the benefit of 
all or part of a payment from a dis-
bursing official. 

Taxpayer identifying number means 
the identifying number described under 
section 6109 of the Internal Revenue 
Code of 1986 (26 U.S.C. 6109). For an in-
dividual, the taxpayer identifying 
number generally is the individual’s so-
cial security number. 

(c) Administrative offset, generally. Dis-
bursing officials shall offset payments 
to satisfy, in whole or in part, debts 
owed by the payee. Disbursing officials 
shall compare payment records with 
records of debts submitted to FMS for 
collection by administrative offset. A 
match will occur when the taxpayer 
identifying number and name of the 
payee (as defined in paragraph (b) of 
this section) on a payment record are 
the same as the taxpayer identifying 
number and name of the debtor on a 
debt record. When a match occurs and 
all other requirements for offset have 
been met, the disbursing official shall 
offset the payment to satisfy, in whole 
or in part, the debt. Any amounts not 
offset shall be paid to the payee. Cov-
ered benefit payments, i.e., payments 
made to individuals under the Social 
Security Act (other than Supplemental 
Security Income (SSI) payments), part 
B of the Black Lung Benefits Act, or 
any law administered by the Railroad 
Retirement Board (RRB) (other than 
tier 2 benefit payments) are among the 
types of payments which may be offset 
to collect debts owed to the United 
States. Offset of covered benefit pay-
ments are subject to the limitations 
contained in this section. Offsets of 
covered benefit payments will occur 
only if the name and taxpayer identi-
fying number of the person who is enti-
tled to the benefit of all or a part of 
the payment matches the name and 
taxpayer identifying number of the 
debtor. 
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(d) Submission of debts to FMS for col-
lection by administrative offset. Creditor 
agencies must notify FMS of all past- 
due, legally enforceable debt delin-
quent for more than 180 days for pur-
poses of collection by administrative 
offset. Creditor agencies may notify 
FMS of all debt delinquent for less 
than 180 days for purposes of collection 
by administrative offset. Prior to such 
notification, creditor agencies must 
certify to FMS that the debt is past- 
due, legally enforceable, and that the 
creditor agency has provided the debt-
or with notice and an opportunity for a 
review in accordance with the provi-
sions of 31 U.S.C. 3716(a) and other ap-
plicable law. 

(e) Offset amount. (1) The amount off-
set from a monthly covered benefit 
payment shall be the lesser of: 

(i) The amount of the debt, including 
any interest, penalties and administra-
tive costs; 

(ii) An amount equal to 15% of the 
monthly covered benefit payment; or 

(iii) The amount, if any, by which the 
monthly covered benefit payment ex-
ceeds $750. 

(2) A debtor shall not receive a refund 
of any amounts offset if the debtor’s 
monthly covered benefit payments are 
reduced, suspended, terminated, or oth-
erwise not received for a period of 12 
months. 

(3) Examples. (i) A debtor receives 
monthly Social Security benefits of 
$850. The amount offset is the lesser of 
$127.50 (15% of $850) or $100 (the amount 
by which $850 exceeds $750). In this ex-
ample, the amount offset is $100 (as-
suming the debt is $100 or more). 

(ii) A debtor receives monthly Social 
Security benefits of $1250. The amount 
offset is the lesser of $187.50 (15% of 
$1250) or $500 (the amount by which 
$1250 exceeds $750). In this example, the 
amount offset is $187.50 (assuming the 
debt is $187.50 or more). 

(iii) A debtor receives monthly Social 
Security payments of $650. No amount 
will be offset because $650 is less than 
$750. 

(f) Notification of offset. (1) Before off-
setting a covered benefit payment, the 
disbursing official will notify the payee 
in writing of the date offset will com-
mence. The notice shall inform the 
payee of the type of payment that will 

be offset; the identity of the creditor 
agency which requested the offset; and 
a contact point within the creditor 
agency that will handle concerns re-
garding the offset. 

(2) The disbursing official conducting 
the offset will notify the payee in writ-
ing of the occurrence of the offset to 
satisfy, in whole or in part, a delin-
quent debt owed to the United States. 
The notice shall inform the payee of 
the type and amount of the payment 
that was offset; the identity of the 
creditor agency which requested the 
offset; and a contact point within the 
creditor agency that will handle con-
cerns regarding the offset. 

(3) Non-receipt by the debtor of the 
notices described in paragraphs (f)(1) 
and (f)(2) of this section shall not im-
pair the legality of the administrative 
offset. 

(g) Fees. A fee which FMS has deter-
mined to be sufficient to cover the full 
cost of the offset procedure, shall be 
deducted from each offset amount. 
Creditor agencies may add this fee to 
the debt if not otherwise prohibited by 
law. 

(h) Disposition of amounts collected. 
The disbursing official conducting the 
offset will transmit amounts collected 
for debts, less fees charged under para-
graph (g) of this section, to the appro-
priate creditor agency. If an erroneous 
offset payment is made to a creditor 
agency, the disbursing official will no-
tify the creditor agency that an erro-
neous offset payment has been made. 
The disbursing official may deduct the 
amount of the erroneous offset pay-
ment from future amounts payable to 
the creditor agency. Alternatively, 
upon the disbursing official’s request, 
the creditor agency shall return 
promptly to the disbursing official or 
the affected payee an amount equal to 
the amount of the erroneous payment. 
The disbursing official and the creditor 
agency shall adjust the debtor records 
appropriately. 

[63 FR 44988, Aug. 21, 1998] 

§ 285.5 Centralized offset of Federal 
payments to collect nontax debts 
owed to the United States. 

(a) Scope. (1) This section governs the 
centralized offset of Federal payments 
to collect delinquent, nontax debts 
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owed to Federal agencies in accordance 
with 31 U.S.C. 3716, 3720A and 26 U.S.C. 
6402 and applicable regulations. The 
Department of the Treasury’s Finan-
cial Management Service (FMS) ad-
ministers centralized offset through 
the Treasury Offset Program. Offset oc-
curs when the Federal government 
withholds part or all of a debtor’s Fed-
eral payment to satisfy the debtor’s de-
linquent debt owed to the government. 

(2) Special rules apply to the collec-
tion of delinquent, nontax debts 
through the centralized offset of cer-
tain types of Federal payments, includ-
ing tax refunds (31 CFR 285.2), Federal 
benefit payments (31 CFR 285.4), and 
Federal salary payments (31 CFR 285.7). 
While this rule applies to such pay-
ments, nothing in this rule is intended 
to contradict any provision of those 
more specific sections. To the extent 
any provision of this rule is incon-
sistent with a more specific provision 
of §§ 285.2, 285.4 or 285.7 of this part, the 
more specific provision shall apply. 

(3) The receipt of collections pursu-
ant to this section does not preclude a 
Federal agency from pursuing other 
debt collection remedies in conjunction 
with centralized offset. Nothing in this 
section precludes an agency from pur-
suing all available debt collection rem-
edies simultaneously, provided that 
collections do not exceed the amount 
of the debt, including any interest, 
penalties, and administrative costs. 

(b) Definitions. As used in this sec-
tion: 

Agency or Federal agency means a de-
partment, agency or subagency, court, 
court administrative office, or instru-
mentality in the executive, judicial, or 
legislative branch of the Federal Gov-
ernment, including government cor-
porations. 

Centralized offset means the offset of 
Federal payments through the Treas-
ury Offset Program to collect debts 
which creditor agencies have certified 
pursuant to 31 U.S.C. 3716(c), 3720A(a) 
and applicable regulations. The term 
‘‘centralized offset’’ includes the Treas-
ury Offset Program’s processing of off-
sets of Federal payments disbursed by 
disbursing officials other than FMS. 

Creditor agency has the same meaning 
as found at 31 U.S.C. 3701(e)(1) and 
means any Federal agency that is owed 

a claim or debt that seeks to collect 
that claim or debt through offset of 
Federal payments. 

Debt or claim has the meaning con-
tained in 31 U.S.C. 3701(b) and means 
any amount of money, funds, or prop-
erty that has been determined by an 
appropriate official of the Federal gov-
ernment to be owed to the United 
States by a person, organization, or en-
tity, except another Federal agency. 
The terms ‘‘debt’’ and ‘‘claim’’ are syn-
onymous and include debt adminis-
tered by a third party acting as an 
agent for the Federal Government. For 
purposes of this section, the term 
‘‘debt’’ does not include debts arising 
under the Internal Revenue Code of 
1986 (26 U.S.C. 1 et seq.), the tariff laws 
of the United States, or the Social Se-
curity Act (42 U.S.C. 301 et seq.), except 
to the extent provided in sections 204(f) 
and 1631(b)(4) of such Act (42 U.S.C. 
404(f) and 1383(b)(4)(A), respectively) 
and 31 U.S.C. 3716(c). 

Debt collection center means a Federal 
agency or a unit or subagency within a 
Federal agency that has been des-
ignated by the Secretary to collect 
debt owed to the United States. 

Debtor means a person who owes a 
debt to the United States. 

Delinquent or past-due refers to the 
status of a debt and means a debt has 
not been paid by the date specified in 
the agency’s initial written demand for 
payment, or applicable agreement or 
instrument (including a post-delin-
quency payment agreement), unless 
other payment arrangements satisfac-
tory to the creditor agency have been 
made. Nothing in this section is in-
tended to define whether a debt is de-
linquent or past-due for purposes other 
than offset under this section. 

Delinquent debt record means informa-
tion about a past-due, legally enforce-
able debt submitted by a creditor agen-
cy to FMS for purposes of offset in ac-
cordance with the provisions of this 
section. Information about a past-due, 
legally enforceable debt includes, but 
is not limited to, the amount of the 
debt and the debtor’s name, address, 
and taxpayer identifying number. 

Disbursing official means an official 
who has authority to disburse public 
money pursuant to 31 U.S.C. 3321 or an-
other law, including an official of the 
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Department of the Treasury, the De-
partment of Defense, the United States 
Postal Service, or any other govern-
ment corporation, or any official of the 
United States designated by the Sec-
retary of the Treasury to disburse pub-
lic money. 

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury and its dis-
bursing office. FMS is responsible for 
administering centralized offset. 

Legally enforceable refers to a char-
acteristic of a debt and means there 
has been a final agency determination 
that the debt, in the amount stated, is 
due, and there are no legal bars to col-
lection by offset. Debts that are not le-
gally enforceable for purposes of this 
section include, but are not limited to, 
debts subject to the automatic stay in 
bankruptcy proceedings or debts cov-
ered by a statute that prohibits collec-
tion of such debt by offset. For exam-
ple, if a delinquent debt is the subject 
of a pending administrative review 
process required by statute or regula-
tion, and if collection action during the 
review process is prohibited, the debt is 
not considered legally enforceable for 
purposes of this section. Nothing in 
this section is intended to define 
whether a debt is legally enforceable 
for purposes other than offset under 
this section. 

Match means the taxpayer identi-
fying number and name (or derivative 
thereof) of the payee on a payment 
record are the same as the taxpayer 
identifying number and name of the 
debtor on a delinquent debt record. 

Offset means withholding funds pay-
able by the United States to, or held by 
the United States for, a person to sat-
isfy a debt owed by the payee. 

Past-due has the same meaning as 
‘‘delinquent’’, as defined above. 

Payee means a person who is due a 
payment from a disbursing official as 
certified by the payment agency. For 
purposes of this section, a ‘‘payee’’ is a 
person who is entitled to the benefit of 
all or part of a payment from a dis-
bursing official. 

Payment agency means any agency 
that transmits payment requests, in 
the form of certified payment vouchers 
or other similar forms, to a disbursing 
official for disbursement. 

Payment record means information 
contained on a payment request, in the 
form of a certified payment voucher or 
other similar form, that has been 
transmitted to a disbursing official for 
disbursement in accordance with the 
provisions of 31 U.S.C. 3325 and 3528 or 
other applicable law. For purposes of 
matching, ‘‘payment record’’ may in-
clude information extracted from a 
payment request. Such information 
could include, but is not limited to, the 
amount and type of payment and the 
payee’s name, address, and taxpayer 
identifying number. 

Person means an individual, corpora-
tion, partnership, association, organi-
zation, State or local government, or 
any other type of entity other than a 
Federal agency. 

Recurring payment means a payment 
to an individual that is expected to be 
payable to a payee at regular intervals, 
at least four times annually. The term 
‘‘recurring payment’’ does not include 
payments made pursuant to a Federal 
contract, grant or cooperative agree-
ment. 

Representative payee means a person 
named as payee on the payment vouch-
er certified by the payment agency who 
is acting on behalf of a person entitled 
to receive the benefit of all or part of 
the payment. 

Secretary means the Secretary of the 
Treasury. 

Taxpayer identifying number means 
the identifying number described under 
section 6109 of the Internal Revenue 
Code of 1986 (26 U.S.C. 6109). For an in-
dividual, the taxpayer identifying 
number is generally the individual’s so-
cial security number. 

(c) General rule. (1) Creditor agencies 
shall submit delinquent debts to FMS 
for purposes of offset in accordance 
with paragraph (d) of this section. 

(2) Disbursing officials shall compare 
payment records with delinquent debt 
records submitted to FMS for collec-
tion by offset. When a match occurs, 
and all other requirements for offset 
have been met, the disbursing official 
shall offset the payment to satisfy, in 
whole or part, the payee’s debt to the 
extent allowed by law. The disbursing 
official shall pay any amounts not off-
set to the payee. See paragraphs (e), (f), 
(g), and (h) of this section. 
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(d) Requirements for creditor agencies— 
(1) Mandatory notification of delinquent 
debts. As required by 31 U.S.C. 
3716(c)(6), and in accordance with the 
provisions of this section, a creditor 
agency shall notify FMS of all legally 
enforceable debts over 180 days delin-
quent that are owed to the creditor 
agency. By complying with this re-
quirement, creditor agencies will sat-
isfy the requirement of 31 U.S.C. 
3720A(a) to notify the Secretary of past 
due, legally enforceable debt for pur-
poses of tax refund offset. If a debt 
which is over 180 days delinquent is 
considered not legally enforceable sole-
ly because it is under review as de-
scribed in paragraph (d)(6)(ii)(C) of this 
section, the agency must submit the 
debt to FMS for collection by offset 
within 30 days of completing the re-
view. 

(2) Discretionary notification of delin-
quent debts. Creditor agencies may no-
tify FMS of any debt that is less than 
180 days delinquent, so long as the re-
quirements of paragraph (d)(3) of this 
section are met. 

(3) Debt eligibility. (i) A debt sub-
mitted to FMS for collection by cen-
tralized offset must be: 

(A) Past-due in the amount stated by 
the creditor agency; 

(B) Legally enforceable; 
(C) Less than 10 years delinquent, un-

less the debt legally may be offset if 
more than 10 years delinquent; 

(D) More than $25, or such other 
amount as FMS may prescribe; and 

(E) Not secured by collateral subject 
to a pending foreclosure action, unless 
the creditor agency certifies that offset 
will not affect the Government’s rights 
to the secured collateral. 

(ii) The creditor agency must certify 
that the debt is eligible for collection 
by offset, as required in paragraph 
(d)(6) of this section. 

(iii) Debts owed by foreign sovereigns 
may be referred to Treasury Offset Pro-
gram at the discretion of the creditor 
agency to the extent allowed by law, 
but are excluded from mandatory refer-
ral under paragraph (d)(1) of this sec-
tion. 

(iv) In accordance with 31 U.S.C. 3719 
and the procedures promulgated there-
under, creditor agencies must report to 
Treasury the amount of debt over 180 

days delinquent eligible for the Treas-
ury Offset Program. The procedures re-
quire that such report include the 
amount of debt over 180 days delin-
quent that the creditor agency has de-
termined is not eligible for the Treas-
ury Offset Program and the reasons for 
such determination. 

(4) Creditor agency regulations. Prior 
to submitting a debt to FMS for pur-
poses of offset, Federal agencies shall 
prescribe regulations in accordance 
with the requirements of 31 U.S.C. 
3716(b), 31 CFR 901.3(b)(4), 31 U.S.C. 
3720A(a), and 31 CFR 285.2(c). Before 
submitting debts to FMS for purposes 
of offsetting Federal salary payments, 
creditor agencies must also publish 
regulations pursuant to 5 U.S.C. 5514, 31 
CFR 285.7(d)(2), and 5 CFR 550.1104. 

(5) Delinquent debt information require-
ments. For each debt submitted to FMS 
for offset, the creditor agency shall 
provide the following information: 

(i) Name and taxpayer identifying 
number of the person who owes the 
debt; 

(ii) Debtor’s address last known to 
the creditor agency; 

(iii) The amount of the debt (includ-
ing, as applicable, interest, penalties 
and administrative costs) and the date 
on which the debt became delinquent; 

(iv) The address and telephone num-
ber of the contact point within the 
creditor agency who will handle ques-
tions, concerns or communications re-
garding the debt; 

(v) Written certification as required 
in paragraph (d)(6) of this section; and 

(vi) Other information as may be re-
quested by FMS. 

(6) Creditor agency certification. At the 
time the creditor agency notifies FMS 
of a debt for purposes of collection by 
offset, the creditor agency shall pro-
vide, in the manner required by FMS, 
written certification to FMS that: 

(i) The debt meets the requirements 
described in paragraph (d)(3)(i) of this 
section; 

(ii) In compliance with 31 U.S.C. 3716, 
3720A, 26 U.S.C. 6402, and applicable 
regulations, the creditor agency has 
made a reasonable attempt to provide 
each debtor with: 

(A) Written notification, at least 
sixty days prior to submitting the debt 
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and at the debtor’s most current ad-
dress known to the agency, of the na-
ture and the amount of the debt, the 
intention of the creditor agency to col-
lect the debt through offset, and an ex-
planation of the rights of the debtor; 

(B) An opportunity to inspect and 
copy the records of the creditor agency 
with respect to the debt; 

(C) An opportunity for a review with-
in the creditor agency of the deter-
mination of indebtedness, including the 
opportunity to present evidence that 
all or part of the debt is not past-due 
or legally enforceable; 

(D) An opportunity to enter into a 
written repayment agreement with the 
creditor agency; and 

(E) In the case of Federal employees, 
an opportunity for a hearing prior to 
submitting the debt for Federal salary 
offset. See 5 U.S.C. 5514 and 5 CFR 
550.1104. (See 31 CFR 285.7(d), which de-
scribes the authority to waive the sal-
ary offset certification as a pre-
requisite to referring the debt for other 
types of offsets.) 

(iii) The creditor agency has com-
plied with all statutes, regulations, and 
policies applicable to the creditor 
agency’s assessment of interest, pen-
alties and administrative costs (includ-
ing, as applicable, 31 U.S.C. 3717), and 
that the creditor agency has provided a 
written notice to debtors explaining 
the creditor agency’s requirements 
concerning any such charges assessed 
against those debtors; 

(iv) The individual signing the cer-
tification has the delegated authority 
to execute the certification on behalf 
of the head of the creditor agency; and 

(v) such additional information that 
FMS may from time to time require in 
compliance with law, regulation or pol-
icy. 

(7) Updating Certification. After a debt 
has been submitted to FMS for pur-
poses of collection by offset, the cred-
itor agency shall provide, at least an-
nually, in the manner and time frames 
required by FMS, written certification 
to FMS that: 

(i) The debt continues to meet the re-
quirements described in paragraph 
(d)(3) of this section; and 

(ii) The creditor agency has properly 
credited all collections to the debt bal-

ance (other than collections received 
through centralized offset). 

(8) FMS instructions to creditor agen-
cies. Agencies will provide the certifi-
cation in a form and manner prescribed 
by FMS. FMS will instruct agencies as 
to the form such written certifications 
will take and how certifications can be 
delivered to FMS, including, but not 
limited to, the use of electronic data 
transmission. 

(9) Agencies which are both creditor 
and disbursing officials. A creditor agen-
cy that also designates disbursing offi-
cials pursuant to 31 U.S.C. 3321(c) is not 
required to certify debts arising out of 
its operations to FMS before such 
agency’s disbursing officials offset to 
collect such claims. This paragraph 
(d)(9) does not apply to FMS when it 
submits debts which it is servicing pur-
suant to 31 U.S.C. 3711(g). 

(10) Correcting and updating debt infor-
mation. (i) When submitting debts for 
offset, the creditor agency must prop-
erly credit all collections, other than 
collections received from centralized 
offset. 

(ii) The creditor agency shall update 
delinquent debt records, in the manner 
and time frames required by FMS, to 
reflect any amounts credited by the 
creditor agency to the debtor’s account 
after submission of the debt to FMS 
(other than credits for amounts col-
lected by centralized offset). 

(iii) The creditor agency may update 
delinquent debt records to reflect any 
increases in the amount of the debt 
submitted to FMS for collection by off-
set provided that the creditor agency 
has complied with the requirements of 
paragraph (d)(6) of this section with re-
gard to the increased amounts. 

(iv) The creditor agency shall notify 
FMS immediately of any change in the 
status of the legal enforceability of the 
debt—for example, if the creditor agen-
cy receives notice that the debtor has 
filed for bankruptcy protection. 

(v) The creditor agency shall notify 
FMS if it has returned any monies to 
the debtor/payee. 

(11) Debts at FMS, a debt collection cen-
ter, or the Department of Justice. If a 
creditor agency has transferred a debt 
to FMS or a Treasury-designated debt 
collection center pursuant to 31 U.S.C. 
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3711(g) and 31 CFR 285.12, or if a cred-
itor agency has referred a debt to the 
Department of Justice for enforced col-
lection, then FMS, the debt collection 
center, or the Department of Justice, 
as the case may be, is responsible for 
submitting the debt information to 
FMS to satisfy the creditor agency’s 
obligations under 31 U.S.C. 3716(c)(6) 
and this section. 

(12) Certification of amount to be offset 
if different than maximum allowed by 
law. Generally, the amount of an offset 
will be calculated as set forth in para-
graph (f)(2) of this section. If the cred-
itor agency certifies to FMS that the 
creditor agency has determined the off-
set amount allowed by law would re-
sult in financial hardship to the debtor 
and that a lesser offset amount (speci-
fied either in dollar amount or as a per-
centage of the payment) is reasonable 
and appropriate based on the debtor’s 
financial circumstances, then the dis-
bursing official shall offset such lesser 
amount specified by the creditor agen-
cy. 

(13) Duplication of notices not required. 
Nothing in this section requires any 
creditor agency to duplicate any notice 
or opportunity for hearing or review 
provided to the debtor prior to offset. 

(e) Payments made by the United 
States—(1) Payments eligible for offset. 
Except as set forth in paragraph (e)(2) 
of this section, all Federal payments 
are eligible for offset under this sec-
tion. Eligible Federal payments in-
clude, but are not limited to, Federal 
wage, salary, and retirement pay-
ments, vendor and expense reimburse-
ment payments, certain benefit pay-
ments, travel advances and reimburse-
ments, grants, fees, refunds, judgments 
(including those certified for payment 
pursuant to 31 U.S.C. 1304), tax refunds, 
and other payments made by Federal 
agencies. 

(2) Payments excluded from offset under 
this section. This section does not apply 
to the following payments: 

(i) Black Lung Part C benefit pay-
ments, or Railroad Retirement tier 2 
payments; 

(ii) Payments made under the tariff 
laws of the United States; 

(iii) Veterans Affairs benefit pay-
ments to the extent such payments are 

exempt from offset pursuant to 38 
U.S.C. 5301; 

(iv) Payments made under any pro-
gram administered by the Secretary of 
Education under title IV of the Higher 
Education Act of 1965 for which pay-
ments are certified by the Department 
of Education; 

(v) Payments made under any other 
Federal law if offset is expressly pro-
hibited by Federal statute; 

(vi) Payments made under any pro-
gram for which the Secretary has 
granted an exemption in accordance 
with the provisions of 31 U.S.C. 
3716(c)(3)(B) and paragraph (e)(7) of this 
section; and 

(vii) Federal loan payments other 
than travel advances. 

(3) Specific rules for certain payment 
types. (i) Specific rules apply with re-
spect to the offset of the following 
types of payments: 

(A) Social Security benefit payments 
(excluding Supplemental Security In-
come payments), Black Lung (part B) 
payments, and Railroad Retirement 
(other than tier 2) payments to the ex-
tent such payments are subject to off-
set under 31 U.S.C. 3716(c)(3)(A) (see 31 
CFR 285.4); 

(B) Federal salary payments (see 31 
CFR 285.7; 5 CFR 550.1101 through 
550.1108); and 

(C) Tax refund payments (see 31 CFR 
285.2). 

(ii) This section governs the offset of 
such payments to the extent that this 
section is not inconsistent with the 
special rules that apply for a particular 
type of payment. 

(4) Payments made to joint payees. If a 
payment is certified to more than one 
payee (i.e., joint payees), the entire 
payment (including a tax refund pay-
ment) will be subject to offset for a 
debt of either payee, unless otherwise 
prohibited by law or regulation. See 31 
CFR 285.2(g) regarding offset of joint 
tax refunds and claims to return offset 
funds to the non-debtor, joint payee. 

(5) Payments made to representative 
payees. If a payment is made to a per-
son solely in that person’s capacity as 
a representative payee for another per-
son having the beneficial interest in a 
payment, the disbursing official shall 
offset that payment only to collect 
debts owed by the person having the 

VerDate Aug<31>2005 11:51 Aug 04, 2006 Jkt 208120 PO 00000 Frm 00134 Fmt 8010 Sfmt 8010 Y:\SGML\208120.XXX 208120



125 

Fiscal Service, Treasury § 285.5 

beneficial interest in the payment. 
Payment agencies are responsible for 
identifying representative payees. 

(6) Assigned payments. (i) If a person, 
including a Federal contractor, assigns 
the right to receive a Federal payment 
to a third party (the ‘‘assignee’’), the 
assigned payment will be subject to 
offset to collect a delinquent debt owed 
by the assignee. 

(ii) An assigned payment will also be 
subject to offset to collect delinquent 
debts owed by the assignor unless: 

(A) In accordance with 41 U.S.C. 
15(e)–(f), the payment has been prop-
erly assigned to a financial institution 
pursuant to a Federal contract, the 
contract contains provisions prohib-
iting the payment from being reduced 
or offset for debts owed by the con-
tractor, and the debt arose independ-
ently of the contract; or 

(B) pursuant to 31 U.S.C. 3727, the 
payment is being made to the assignee 
as settlement or satisfaction of a claim 
brought by the assignee against the 
creditor agency based upon the con-
tract, and the debt of the contractor 
arises independently of the contract; or 

(C) the debtor has properly assigned 
the right to such payments and the 
debt arose after the effective date of 
the assignment. 

(7) Payment agency requests for exemp-
tions from centralized offset pursuant to 
31 U.S.C. 3716(c)(3)(B)—(i) Means-tested 
payments. The Secretary will exempt 
from centralized offset payments made 
under means-tested programs when re-
quested by the head of the agency mak-
ing such payments. For purposes of 
this section ‘‘means-tested programs’’ 
are those which base eligibility on a 
determination that the income and/or 
assets of the beneficiary are inadequate 
to provide the beneficiary with an ade-
quate standard of living without pro-
gram assistance. 

(ii) Payments made under programs 
which are not means-tested. Upon writ-
ten request from the payment agency, 
the Secretary may exempt classes of 
payments which are not means-tested. 
Payment agencies may request that 
the Secretary exempt 100% of each pay-
ment in a payment class or that the 
Secretary exempt a specific lesser per-
centage. The Secretary will consider 
such requests under standards pre-

scribed by the Secretary and published 
on the FMS Web site. See 
www.fms.treas.gov/debt. 

(iii) Procedures for requesting exemp-
tions. The head of the payment agency 
must make a request for exemption in 
writing. The request must comply with 
the procedures published by FMS and 
made available at its Web site. See 
www.fms.treas.gov/debt. 

(iv) Exemptions apply to classes of pay-
ments. The Secretary will only exempt 
classes of payments. Requests for ex-
emption of individual payments will 
not be considered. 

(8) Payment agency responsibilities. (i) 
Payment agencies shall prepare and 
submit payment vouchers in the man-
ner prescribed by the disbursing offi-
cial to ensure that all payments legally 
eligible for offset will be offset and all 
payments not eligible will not be off-
set. Payment agencies shall notify the 
disbursing agency, in the manner pre-
scribed by FMS, that a payment is a 
recurring payment. 

(ii) Payment agencies shall also re-
view the nature of payments the agen-
cy certifies and notify FMS of any 
legal bars to centralized offset of pay-
ments. 

(9) Payment and disbursing officials 
have satisfied the obligation underlying 
the payment. When an offset occurs, the 
debtor has received payment in full for 
the underlying obligation represented 
by the payment. Pursuant to 31 U.S.C. 
3716(c)(2)(A), neither the disbursing of-
ficial nor the payment agency shall be 
liable for the amount of the offset on 
the basis that the underlying obliga-
tion was not satisfied. For example, if 
an agency certifies a payment to a Fed-
eral contractor for work completed or 
services provided, and that payment is 
offset to collect a delinquent debt that 
the contractor owes to another Federal 
agency, the contractor has been paid in 
full for its services. When the creditor 
agency credits the offset amount to the 
contractor’s delinquent debt, the con-
tractor has received full value for the 
services performed under the contract. 

(f) Offset—(1) When offset occurs. When 
a match occurs and all other require-
ments for offset under 31 U.S.C. 3716(c), 
3720A, and applicable regulations have 
been met, the disbursing official shall 
offset the payee’s Federal payment to 
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satisfy, in whole or part, the debt owed 
by the debtor. Offsets will continue 
until the debt, including any interest, 
penalties, and administrative costs, is 
paid in full or otherwise resolved to the 
satisfaction of the creditor agency. 

(2) Offset amount. (i) Except as other-
wise provided in 31 CFR 285.4(e) and 
285.7(g) (addressing centralized offset of 
certain Federal benefit payments and 
salary payments, respectively), the dis-
bursing official shall offset the lesser 
of: 

(A) The amount of the payment as 
shown on the payment record; or 

(B) The amount of the debt, including 
any interest, penalties and administra-
tive costs; or 

(C) In the case of retirement annuity 
payments certified by the Office of Per-
sonnel Management, up to twenty-five 
percent of the amount of the payment 
as shown on the payment record. 

(ii) Notwithstanding paragraph 
(f)(2)(i) of this section, if a creditor 
agency has specified another amount, 
either in dollars or as a percentage of 
the payment, pursuant to paragraph 
(d)(15) of this section, the disbursing of-
ficial shall offset the amount specified 
by the creditor agency. 

(3) Priorities for collecting multiple 
debts owed by the payee. (i) A levy pur-
suant to the Internal Revenue Code of 
1986 shall take precedence over deduc-
tions under this section. 

(ii) When a payment may be offset to 
collect more than one debt, amounts 
offset will be applied: 

(A) First, to satisfy any past due sup-
port debts assigned to a State pursuant 
to sections 402(a)(26) and 471(a)(17) of 
the Social Security Act (see 26 U.S.C. 
6402(c) and §§ 285.1 and 285.3 of this 
part); 

(B) Second, to satisfy any debts owed 
to Federal agencies, as described in 
this § 285.5; 

(C) Third, to satisfy any qualifying 
past-due support claims not assigned to 
a State (see 26 U.S.C. 6402(c) and §§ 285.1 
and 285.3 of this part); and 

(D) Fourth, to any debts owed to 
States for debts other than past-due 
support (see § 285.8 of this part). 

(g) Notices—(1) Warning notice by dis-
bursing official to payee/debtor. Before 
offsetting a recurring payment, the dis-
bursing official, or FMS on behalf of 

the disbursing official, will notify the 
payee in writing when offsets will 
begin (which may be stated as a num-
ber of days or number of payments 
from the time of the notice) and the 
anticipated amount of such offset 
(which may be stated as a percentage 
of the payment). Such notice shall also 
provide the information contained in 
paragraph (g)(3) of this section. Failure 
to send such notice does not affect the 
validity of the offset. 

(2) No additional warning notice when 
collections are suspended and resumed. As 
described in paragraph (f)(3)(iii) of this 
section, FMS may suspend or reduce 
the application of collections from a 
recurring payment for one debt when 
another debt, which is owed by the 
same debtor and has a higher legal pri-
ority, is submitted to FMS for collec-
tion. The disbursing official is not re-
quired to send additional warning no-
tices when collections for the lower 
priority debt resume; however, pursu-
ant to paragraph (g)(3) of this section, 
each offset will be accompanied by an 
offset notice, which explains how the 
offset amounts were applied. 

(3) Offset notice. When an offset oc-
curs under this section, the disbursing 
official, or FMS on behalf of the dis-
bursing official, shall notify the payee 
in writing that an offset has occurred 
including: 

(i) A description of the payment and 
the amount of offset taken; 

(ii) The identity of the creditor agen-
cy requesting the offset; and 

(iii) The address and telephone num-
ber of the contact point within the 
creditor agency who will handle con-
cerns regarding the offset. 

(h) Notification to creditor and payment 
agencies. (1) FMS will notify the cred-
itor agency of all offsets made to col-
lect the creditor agency’s debts. Such 
notification shall include the complete 
name and taxpayer identifying number 
of each debtor/payee, the total 
amounts collected from each debtor/ 
payee’s payment, and the amount of 
any fees charged by FMS and any other 
disbursing official conducting offsets. 
FMS will not advise the creditor agen-
cy of the source of payment from which 
such amounts were collected. 
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(2) When a non-Treasury disbursing 
official conducts the offset, that dis-
bursing official will transmit to FMS 
all of the information necessary for 
FMS to send notification under para-
graph (h)(1) of this section, including 
the amount of any fees that the cred-
itor agency is responsible for paying. 

(3) FMS will make available to the 
payment agency the information con-
tained in the notification of offset, so 
that the payment agency may direct 
any questions concerning the claim to 
the appropriate contact person in the 
creditor agency. 

(i) Disposition of amounts collected. (1) 
FMS will transmit amounts collected 
for debts, less fees charged pursuant to 
paragraph (j) of this section, to the ap-
propriate creditor agency or agencies. 
Alternatively, FMS may bill the cred-
itor agency for any fees charged pursu-
ant to paragraph (j) of this section. 

(2) If FMS learns from a paying agen-
cy that a payment should not have 
been made, and thus not offset, FMS 
will notify the creditor agency. FMS 
may deduct the offset amount from fu-
ture amounts payable to the creditor 
agency. Alternatively, upon FMS’s re-
quest, the creditor agency shall return 
promptly to the disbursing official an 
amount equal to the amount of the off-
set (without regard to whether any 
other amounts payable to such dis-
bursing official have been paid). 

(3) Generally, the disbursing official 
is not responsible for refunding money 
to debtors. The creditor agency shall 
notify FMS any time the creditor agen-
cy returns all or any part of an offset 
payment to an affected payee. See para-
graph (d)(10)(v) of this section. FMS 
and the creditor agency shall adjust 
the debtor records appropriately. 

(j) Fees. FMS may charge a fee suffi-
cient to cover the full cost of imple-
menting the centralized offset pro-
gram, including the amount of any fees 
charged by other disbursing officials 
conducting an offset under this section. 
FMS may deduct the fees from 
amounts collected by offset or may bill 
the creditor agencies. FMS will charge 
fees only for actual offsets collected. 

(k) Waiver of certain provisions under 
the Computer Matching Privacy and Pro-
tection Act of 1988. As authorized by 31 
U.S.C. 3716(f), FMS, under a delegation 

of authority from the Secretary, has 
waived certain requirements of the 
Computer Matching and Privacy Pro-
tection Act of 1988, Pub. L. No. 100–503, 
as amended, for matches between de-
linquent debt records and payment 
records for offset purposes upon writ-
ten certification by the head of the 
creditor agency that the requirements 
of 31 U.S.C. 3716(a) have been met. Spe-
cifically, for administrative offset of 
Federal payments other than tax re-
funds, FMS has waived the require-
ments for a computer matching agree-
ment contained in 5 U.S.C. 552a(o) and 
for post-match notice and verification 
contained in 5 U.S.C. 552a(p) so long as 
the creditor agency provides certifi-
cation to FMS in accordance with the 
provisions of paragraph (d)(6) of this 
section. Such waiver is not necessary 
for offset of Federal tax refunds, pursu-
ant to 5 U.S.C. 552a(a)(8)(B). The Data 
Integrity Board of the Department of 
the Treasury shall review and include 
in reports under 5 U.S.C. 552a(u)(3)(D) a 
description of the matching activities 
conducted for centralized offset under 
this section. No other Data Integrity 
Board is required to take any action 
under 5 U.S.C. 552a(u) concerning these 
computerized comparisons. 

[67 FR 78942, Dec. 26, 2002, as amended at 70 
FR 7135, Jan. 21, 2005] 

§ 285.7 Salary offset. 
(a) Purpose and scope. (1) This section 

establishes FMS’s procedures for the 
centralized offset of Federal salary 
payments to collect delinquent nontax 
debts owed to the United States. This 
process is known as centralized salary 
offset. Rules issued by the Office of 
Personnel Management contain the re-
quirements Federal agencies must fol-
low prior to conducting centralized or 
non-centralized salary offset and the 
procedures for requesting offsets di-
rectly from a paying agency, rather 
than through TOP. See 5 CFR 550.1101 
through 550.1108. 

(2) This section implements the re-
quirement under 5 U.S.C. 5514(a)(1) that 
all Federal agencies, using a process 
known as centralized salary offset com-
puter matching, identify Federal em-
ployees who owe delinquent nontax 
debt to the United States. Centralized 
salary offset computer matching is the 
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computerized comparison of delinquent 
debt records with records of Federal 
employees. The purpose of centralized 
salary offset computer matching is to 
identify those debtors whose Federal 
salaries should be offset to collect de-
linquent debts owed to the Federal 
Government. 

(3) This section specifies the delin-
quent debt records and Federal em-
ployee records that must be included in 
the salary offset matching process. For 
purposes of this section, delinquent 
debt records consist of the debt infor-
mation submitted to the Financial 
Management Service for purposes of 
administrative offset as required under 
31 U.S.C. 3716(c)(6). Agencies that sub-
mit their debt to FMS for purposes of 
administrative offset are not required 
to submit duplicate information for 
purposes of centralized salary offset 
computer matching under 5 U.S.C. 5514 
and this section. 

(4) This section establishes an inter-
agency consortium to implement cen-
tralized salary offset computer match-
ing on a government-wide basis as re-
quired under 5 U.S.C. 5514(a)(1). 

(5) The receipt of collections from 
salary offsets does not preclude a cred-
itor agency from pursuing other debt 
collection remedies, including the off-
set of other Federal payments to sat-
isfy delinquent nontax debt owed to 
the United States. A creditor agency 
should pursue, when deemed appro-
priate by such agency, such debt col-
lection remedies separately or in con-
junction with salary offset. 

(6) This section does not govern the 
centralized offset of final salary pay-
ments or lump-sum payments made to 
employees who have left an agency’s 
employ. The centralized offset of such 
payments is governed by § 285.5 of this 
part. 

(b) Definitions. For purposes of this 
section: 

Administrative offset means with-
holding funds payable by the United 
States to, or held by the United States 
for, a person to satisfy a debt owed by 
the payee. 

Agency means a department, agency 
or subagency, court, court administra-
tive office, or instrumentality in the 
executive, judicial, or legislative 

branch of the Federal government, in-
cluding government corporations. 

Centralized salary offset computer 
matching means the computerized com-
parison of Federal employee records 
with delinquent debt records to iden-
tify Federal employees who owe such 
debts. 

Creditor agency means any agency 
that is owed a debt. 

Debt means any amount of money, 
funds, or property that has been deter-
mined by an appropriate official of the 
Federal government to be owed to the 
United States by a person, including 
debt administered by a third party act-
ing as an agent for the Federal Govern-
ment. For purposes of this section, the 
term ‘‘debt’’ does not include debts 
arising under the Internal Revenue 
Code of 1986 (26 U.S.C.). 

Delinquent debt record means informa-
tion about a past-due, legally enforce-
able debt, submitted by a creditor 
agency to FMS for purposes of adminis-
trative offset (including salary offset) 
in accordance with the provisions of 31 
U.S.C. 3716 and applicable regulations. 
Debt information includes the amount 
and type of debt and the debtor’s name, 
address, and taxpayer identifying num-
ber. 

Disbursing official means an officer or 
employee designated to disburse Fed-
eral salary payments. This section ap-
plies to all disbursing officials of Fed-
eral salary payments, including but 
not limited to, disbursing officials of 
the Department of the Treasury, the 
Department of Defense, the United 
States Postal Service, any government 
corporation, and any disbursing official 
of the United States designated by the 
Secretary. 

Disposable pay has the same meaning 
as that term is defined in 5 CFR 
550.1103. 

Federal employee means a current em-
ployee of an agency, including a cur-
rent member of the Armed Forces or a 
Reserve of the Armed Forces (Re-
serves), employees of the United States 
Postal Service, and seasonal and tem-
porary employees. 

Federal employee records means 
records of Federal salary payments 
that a paying agency has certified to a 
disbursing official for disbursement. 
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FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury. 

Paying agency means the agency that 
employs the Federal employee who 
owes the debt and authorizes the pay-
ment of his or her current pay. A pay-
ing agency also includes an agency 
that performs payroll services on be-
half of the employing agency. 

Salary offset means administrative 
offset to collect a debt owed by a Fed-
eral employee from the current pay ac-
count of the employee. 

Secretary means the Secretary of the 
Treasury or his or her delegate. 

Taxpayer identifying number means 
the identifying number described under 
section 6109 of the Internal Revenue 
Code of 1986 (26 U.S.C. 6109). For an in-
dividual, the taxpayer identifying 
number is the individual’s social secu-
rity number. 

(c) Establishment of the consortium. As 
required by the provisions of 5 U.S.C. 
5514(a)(1), by issuance of this section, 
the Secretary establishes an inter-
agency consortium to implement cen-
tralized salary offset computer match-
ing. The consortium initially includes 
all agencies that disburse Federal sal-
ary payments, including but not lim-
ited to, FMS, the Department of De-
fense, the United States Postal Serv-
ice, government corporations, and 
agencies with Treasury-designated dis-
bursing officials. The membership of 
the consortium may be changed at the 
discretion of the Secretary, and the 
Secretary will be responsible for the 
ongoing coordination of the activities 
of the consortium. 

(d) Creditor agency participation. (1) As 
required under 5 U.S.C. 5514(a)(1), cred-
itor agencies shall participate at least 
annually in centralized salary offset 
computer matching. By notifying FMS 
of all past-due, legally enforceable 
debts delinquent for more than 180 days 
for purposes of 31 U.S.C. 3716(c)(6), cred-
itor agencies shall have met the re-
quirement set forth in 5 U.S.C. 
5514(a)(1). Additionally, creditor agen-
cies may notify FMS of past-due, le-
gally enforceable debts delinquent for 
less than 180 days for purposes of cen-
tralized offset. 

(2) Prior to submitting debts to FMS 
for purposes of administrative offset 

(including salary offset) and central-
ized salary offset computer matching, 
Federal agencies shall prescribe regula-
tions in accordance with the require-
ments of 31 U.S.C. 3716 (administrative 
offset) and 5 U.S.C. 5514 (salary offset). 

(3) Prior to submitting a debt to FMS 
for purposes of collection by adminis-
trative offset, including salary offset, 
creditor agencies shall provide written 
certification to FMS that: 

(i) The debt is past-due and legally 
enforceable in the amount submitted 
to FMS and that the creditor agency 
will ensure that collections (other than 
collections through offset) are properly 
credited to the debt; 

(ii) Except in the case of a judgment 
debt or as otherwise allowed by law, 
the debt is referred for offset within 
ten years after the agency’s right of ac-
tion accrues; 

(iii) The creditor agency has com-
plied with the provisions of 31 U.S.C. 
3716 (administrative offset) and related 
regulations including, but not limited 
to, the provisions requiring that the 
creditor agency provide the debtor 
with applicable notices and opportuni-
ties for a review of the debt; and 

(iv) The creditor agency has complied 
with the provisions of 5 U.S.C. 5514 (sal-
ary offset) and related regulations in-
cluding, but not limited to, the provi-
sions requiring that the creditor agen-
cy provide the debtor with applicable 
notices and opportunities for a hearing. 

(4) The creditor agency is not re-
quired to submit the certification set 
forth in paragraph (d)(3)(iv) of this sec-
tion prior to submitting a debt to FMS. 
However, if the creditor agency does 
not provide such certification initially, 
the creditor agency shall provide the 
Federal employee with the notices and 
opportunity for a hearing, as required 
by 5 U.S.C. 5514 and applicable regula-
tions, and shall make the necessary 
certification before the disbursing offi-
cial offsets a salary payment pursuant 
to this section. A creditor agency may 
submit a debt without the requirement 
set forth in paragraph (d)(3)(iv) of this 
section, only if the creditor agency in-
tends to complete the certification 
after complying with the provisions of 
5 U.S.C. 5514 and applicable regula-
tions. 
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(5) The creditor agency shall notify 
FMS immediately of any payments 
credited by the creditor agency to the 
debtor’s account, other than credits for 
amounts collected by offset, after sub-
mission of the debt to FMS. The cred-
itor agency also shall notify FMS im-
mediately of any change in the status 
of the legal enforceability of the debt, 
for example, if the creditor agency re-
ceives notice that the debtor has filed 
for bankruptcy protection. 

(e) Centralized salary offset computer 
match. (1) Delinquent debt records will 
be compared with Federal employee 
records maintained by members of the 
consortium or paying agencies. The 
records will be compared to identify 
Federal employees who owe delinquent 
debts for purposes of collecting the 
debt by administrative offset. A match 
will occur when the taxpayer identi-
fying number and name of a Federal 
employee are the same as the taxpayer 
identifying number and name of a debt-
or. 

(2) As authorized by the provisions of 
31 U.S.C. 3716(f), FMS, under a delega-
tion of authority from the Secretary, 
has waived certain requirements of the 
Computer Matching and Privacy Pro-
tection Act of 1988, 5 U.S.C. 552a, as 
amended, for administrative offset, in-
cluding salary offset, upon written cer-
tification by the head of the creditor 
agency that the requirements of 31 
U.S.C. 3716(a) have been met. Specifi-
cally, FMS has waived the require-
ments for a computer matching agree-
ment contained in 5 U.S.C. 552a(o) and 
for post-match notice and verification 
contained in 5 U.S.C. 552a(p). The cred-
itor agency will provide certification 
in accordance with the provisions of 
paragraph (d)(3)(iii) of this section. 

(f) Salary offset. When a match occurs 
and all other requirements for offset 
have been met, as required by the pro-
visions of 31 U.S.C. 3716(c) the dis-
bursing official shall offset the Federal 
employee’s salary payment to satisfy, 
in whole or part, the debt owed by the 
employee. Alternatively, the paying 
agency, on behalf of the disbursing offi-
cial, may deduct the amount of the off-
set from an employee’s disposable pay 
before the employee’s salary payment 
is certified to a disbursing official for 
disbursement. The salary paying agen-

cy shall use such records as it deems 
necessary to accurately calculate dis-
posable pay in accordance with 5 CFR 
550.1103. 

(g) Offset amount. (1) The amount off-
set from a salary payment under this 
section shall be the lesser of: 

(i) The amount of the debt, including 
any interest, penalties and administra-
tive costs; or 

(ii) An amount up to 15% of the debt-
or’s disposable pay. 

(2) Alternatively, the amount offset 
may be an amount agreed upon, in 
writing, by the debtor and the creditor 
agency. 

(3) Offsets will continue until the 
debt, including any interest, penalties, 
and costs, is paid in full or otherwise 
resolved to the satisfaction of the cred-
itor agency. 

(h) Priorities. (1) A levy pursuant to 
the Internal Revenue Code of 1986 shall 
take precedence over other deductions 
under this section. 

(2) When a salary payment may be re-
duced to collect more than one debt, 
amounts offset under this section will 
be applied to a debt only after amounts 
offset have been applied to satisfy past 
due child support debts assigned to a 
State pursuant to 402(a)(26) or section 
471(a)(17) of the Social Security Act. 

(i) Notice. (1) Before offsetting a sal-
ary payment, the disbursing official, or 
the paying agency on behalf of the dis-
bursing official, shall notify the Fed-
eral employee in writing of the date de-
ductions from salary will commence 
and of the amount of such deductions. 

(2)(i) When an offset occurs under 
this section, the disbursing official, or 
the paying agency on behalf of the dis-
bursing official, shall notify the Fed-
eral employee in writing that an offset 
has occurred including: 

(A) A description of the payment and 
the amount of offset taken; 

(B) The identity of the creditor agen-
cy requesting the offset; and, 

(C) A contact point within the cred-
itor agency that will handle concerns 
regarding the offset. 

(ii) The information described in 
paragraphs (i)(2)(i)(B) and (i)(2)(i)(C) of 
this section does not need to be pro-
vided to the Federal employee when 
the offset occurs if such information 
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was included in a prior notice from the 
disbursing official or paying agency. 

(3) The disbursing official will advise 
each creditor agency of the names, 
mailing addresses, and taxpayer identi-
fying numbers of the debtors from 
whom amounts of past-due, legally en-
forceable debt were collected and of the 
amounts collected from each debtor for 
that agency. The disbursing official 
will not advise the creditor agency of 
the source of payment from which such 
amounts were collected. 

(j) Fees. Agencies that perform cen-
tralized salary offset computer match-
ing services may charge a fee sufficient 
to cover the full cost for such services. 
In addition, FMS, or a paying agency 
acting on behalf of FMS, may charge a 
fee sufficient to cover the full cost of 
implementing the administrative offset 
program. FMS may deduct the fees 
from amounts collected by offset or 
may bill the creditor agencies. Fees 
charged for offset shall be based on ac-
tual administrative offsets completed. 

(k) Disposition of amounts collected. 
The disbursing official conducting the 
offset will transmit amounts collected 
for debts, less fees charged under para-
graph (j) of this section, to the appro-
priate creditor agency. If an erroneous 
offset payment is made to a creditor 
agency, the disbursing official will no-
tify the creditor agency that an erro-
neous offset payment has been made. 
The disbursing official may deduct the 
amount of the erroneous offset pay-
ment from future amounts payable to 
the creditor agency. Alternatively, 
upon the disbursing official’s request, 
the creditor agency shall return 
promptly to the disbursing official or 
the affected payee an amount equal to 
the amount of the erroneous payment 
(without regard to whether any other 
amounts payable to such agency have 
been paid). The disbursing official and 
the creditor agency shall adjust the 
debtor records appropriately. 

[63 FR 23357, Apr. 28, 1998, as amended at 70 
FR 22789, May 3, 2005] 

§ 285.8 Offset of tax refund payments 
to collect state income tax obliga-
tions. 

(a) Definitions. For purposes of this 
section: 

Debt as used in this section means 
past-due, legally enforceable State in-
come tax obligation unless otherwise 
indicated. 

Debtor as used in this section means 
a person who owes a state income tax 
obligation. 

FMS means the Financial Manage-
ment Service, a bureau of the Depart-
ment of the Treasury. 

IRS means the Internal Revenue 
Service, a bureau of the Department of 
the Treasury. 

Past-due, legally enforceable State in-
come tax obligation means a debt which 
resulted from: 

(1) A judgment rendered by a court of 
competent jurisdiction which has de-
termined an amount of State income 
tax to be due, 

(2) A determination after an adminis-
trative hearing which has determined 
an amount of state income tax to be 
due and which is no longer subject to 
judicial review, or 

(3) A State income tax assessment 
(including self-assessments) which has 
become final in accordance with State 
law but not collected and which has 
not been delinquent for more than 10 
years. 

State means the several States of the 
United States. The term ‘‘State’’ also 
includes the District of Columbia, 
American Samoa, Guam, the United 
States Virgin Islands, the Common-
wealth of the Northern Mariana Is-
lands, and the Commonwealth of Puer-
to Rico. 

State income tax obligation means 
State income tax obligations as deter-
mined under State law. For purposes of 
this section, State income tax obliga-
tion includes any local income tax ad-
ministered by the chief tax administra-
tion agency of the State. 

Tax refund offset means withholding 
or reducing a tax refund overpayment 
by an amount necessary to satisfy a 
debt owed by the payee(s). 

Tax refund payment means any over-
payment of Federal taxes to be re-
funded to the person making the over-
payment after the IRS makes the ap-
propriate credits as provided in 26 
U.S.C. 6402(a) and 26 CFR 6402–3(a)(6)(i) 
for any liabilities for any Federal tax 
on the part of the person who made the 
overpayment. 
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(b) General rule. (1) FMS will collect 
past-due, legally enforceable State in-
come tax obligations by tax refund off-
set upon notification to FMS of a past- 
due, legally enforceable State income 
tax obligation in accordance with 26 
U.S.C. 6402(e) and this section. 

(2) FMS will compare tax refund pay-
ment records, as certified by the IRS, 
with records of debts submitted to 
FMS. A match will occur when the tax-
payer identifying number (as that term 
is used in 26 U.S.C. 6109) and name on a 
payment certification record are the 
same as the taxpayer identifying num-
ber and name on a delinquent debtor 
record. When a match occurs and all 
other requirements for tax refund off-
set have been met, FMS will reduce the 
amount of any tax refund payment 
payable to a debtor by the amount of 
any past-due, legally enforceable State 
income tax obligation owed by the 
debtor. Any amounts not offset will be 
paid to the payee(s) listed in the pay-
ment certification record. 

(3) FMS only will offset a tax refund 
payment if the address shown on the 
Federal tax return for the taxable year 
of the overpayment is an address with-
in the State seeking the offset. 

(c) Notification of past-due, legally en-
forceable State income tax obligations. (1) 
Notification to FMS of past-due, le-
gally enforceable State income tax ob-
ligations. States notifying FMS of 
state income tax obligations shall do 
so in the manner and format prescribed 
by FMS. The notification of liability 
must be accompanied by a certification 
that the debt is past-due and legally 
enforceable and that the State has 
complied with the requirements con-
tained in paragraph (c)(3) of this sec-
tion and with any requirements appli-
cable to the offset of Federal tax re-
funds to collect past-due, legally en-
forceable State income tax obligations 
imposed by State law or procedures. 
The certification must specifically 
state that none of the debts submitted 
for collection by offset are debts owed 
by an individual who has claimed im-
munity from state taxation by reason 
of being an enrolled member of an In-
dian tribe who lives on a reservation 
and derives all of his or her income 
from that reservation unless such 
claim has been adjudicated de novo on 

its merits in accordance with para-
graph (c)(3). FMS may reject a notifi-
cation of past-due, legally enforceable 
State income tax obligations which do 
not comply with the requirements of 
this section. Upon notification of the 
rejection and the reason for rejection, 
the State may resubmit a corrected no-
tification. 

(2) Minimum amount of past-due, le-
gally enforceable State income tax ob-
ligations that may be submitted. FMS 
only will accept notification of past- 
due, legally enforceable State income 
tax obligations of $25 or more or such 
higher amounts as determined by FMS. 
States will be notified annually of any 
changes in the minimum debt amount. 

(3)(i) Advance notification to the debtor 
of the State’s intent to collect by Federal 
tax refund offset. The State is required 
to provide a written notification to the 
debtor by certified mail, return receipt 
requested, informing the debtor that 
the State intends to refer the debt for 
collection by tax refund offset. The no-
tice must also give the debtor at least 
60 days to present evidence, in accord-
ance with procedures established by 
the State, that all or part of the debt is 
not past-due or not legally enforceable. 

(ii) Determination. The State must, in 
accordance with procedures established 
by the State, consider any evidence 
presented by a debtor in response to 
the notice described in paragraph 
(c)(3)(i) of this section and determine 
whether an amount of such debt is 
past-due and legally enforceable. In 
those cases where a debtor claims that 
he or she is immune from State tax-
ation by reason of being an enrolled 
member of an Indian tribe who lives on 
a reservation and derives all of his or 
her income from that reservation, 
State procedures shall include consid-
eration of such claims de novo on the 
merits unless such claims have been 
previously adjudicated by a court of 
competent jurisdiction. States shall, 
upon request from the Secretary of the 
Treasury, make such procedures avail-
able to the Secretary of the Treasury 
for review. 

(iii) Reasonable efforts. Prior to sub-
mitting a debt to FMS for collection by 
tax refund offset the State must make 
reasonable efforts to collect the debt. 
Reasonable efforts include making 
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written demand on the debtor for pay-
ment and complying with any other 
prerequisites to offset established by 
the State. 

(4) Correcting and updating notifica-
tion. The State shall, in the manner 
and in the time frames provided by 
FMS, notify FMS of any deletion or de-
crease in the amount of past-due, le-
gally enforceable State income tax ob-
ligation referred to FMS for collection 
by tax refund offset. The State may no-
tify FMS of any increases in the 
amount of the debt referred to FMS for 
collection by tax refund offset provided 
that the State has complied with the 
requirements of paragraph (c)(3) of this 
section with regard to those debts. 

(d) Priorities for offset. (1) As provided 
in 26 U.S.C. 6402, a tax refund payment 
shall be reduced first by the amount of 
any past-due support assigned to a 
State; second, by the amount of any 
past-due, legally enforceable debt owed 
to a Federal agency; third, by the 
amount of any qualifying past-due sup-
port not assigned to a State and fourth, 
by any past-due, legally enforceable 
State income tax obligation. 

(2) Reduction of the tax refund pay-
ment pursuant to 26 U.S.C. 6402(a), (c), 
(d) and (e) shall occur prior to crediting 
the overpayment to any future liabil-
ity for an internal revenue tax. Any 
amount remaining after tax refund off-
set under 26 U.S.C. 6402(a), (c), (d) and 
(e) shall be refunded to the taxpayer, or 
applied to estimated tax, if elected by 
the taxpayer pursuant to IRS regula-
tions. 

(3) If FMS receives notice from a 
State of more than one debt subject to 
this section that is owed by a debtor to 
the State, any overpayment by the 
debtor shall be applied against such 
debts in the order in which such debts 
accrued. 

(e) Post-offset notice. (1) When an off-
set occurs, FMS shall notify the debtor 
in writing of: 

(i) The amount and date of the offset 
and that the purpose of the offset was 
to satisfy a past-due, legally enforce-
able State income tax obligation; 

(ii) The State to which this amount 
has been paid or credited; and 

(iii) A contact point within the State 
that will handle concerns or questions 
regarding the offset. 

(2) The notice in paragraph (e)(1) of 
this section also will advise any non- 
debtor spouse who may have filed a 
joint return with the debtor of the 
steps which the non-debtor spouse may 
take in order to secure his or her prop-
er share of the tax refund. See para-
graph (f) of this section. 

(3) FMS will advise States of the 
names, mailing addresses, and taxpayer 
identifying numbers of the debtors 
from whom amounts of state income 
tax obligations were collected, and of 
the amounts collected from each debt-
or through tax refund offset. 

(4) At least weekly, FMS will notify 
the IRS of the names and taxpayer 
identifying numbers of the debtors 
from whom amounts owed for past-due, 
legally enforceable State income tax 
obligations were collected from tax re-
fund offsets and the amounts collected 
from each debtor. 

(f) Offset made with regard to a tax re-
fund payment based upon joint return. If 
the person filing a joint return with a 
debtor owing the past-due, legally en-
forceable State income tax obligation 
takes appropriate action to secure his 
or her proper share of a tax refund 
from which an offset was made, the 
IRS will pay the person his or her 
share of the refund and request that 
FMS deduct that amount from future 
amounts payable to the State or that 
FMS otherwise obtain the funds back 
from the State. FMS, or the appro-
priate State, will adjust their debtor 
records accordingly. 

(g) Disposition of amounts collected. 
FMS will transmit amounts collected 
for debts, less fees charged under para-
graph (h) of this section, to the appro-
priate State. If FMS learns that an er-
roneous offset payment is made to any 
State, FMS will notify the appropriate 
State that an erroneous offset payment 
has been made. FMS may deduct the 
amount of the erroneous offset pay-
ment from future amounts payable to 
the State. Alternatively, upon FMS’ 
request, the State shall return prompt-
ly to the affected taxpayer or FMS an 
amount equal to the amount of the er-
roneous payment (unless the State pre-
viously has paid such amounts, or any 
portion of such amounts, to the af-
fected taxpayer). States shall notify 
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FMS any time a State returns an erro-
neous offset payment to an affected 
taxpayer. FMS, or the appropriate 
State, will adjust their debtor records 
accordingly. 

(h) Fees. The State will pay a fee to 
FMS to cover the full cost of offsets 
taken. The fee will be established an-
nually in such amount as FMS deter-
mines to be sufficient to reimburse 
FMS for the full cost of the offset pro-
cedure. FMS will deduct the fees from 
amounts collected prior to disposition 
and transmit a portion of the fees de-
ducted to reimburse the IRS for its 
share of the cost of administering the 
tax refund offset program for purposes 
of collecting past-due, legally enforce-
able State income tax obligations re-
ported to FMS by the States. Fees will 
be charged only for actual tax refund 
offsets completed. 

(i) Review of tax refund offsets. In ac-
cordance with 26 U.S.C. 6402(f), any re-
duction of a taxpayer’s refund made 
pursuant to 26 U.S.C. 6402(e) shall not 
be subject to review by any court of 
the United States or by the Secretary 
of the Treasury, FMS or IRS in an ad-
ministrative proceeding. No action 
brought against the United States to 
recover the amount of this reduction 
shall be considered to be a suit for re-
fund of tax. This subsection does not 
preclude any legal, equitable, or ad-
ministrative action against the State 
to which the amount of such reduction 
was paid. 

(j) Access to and use of confidential tax 
information. Access to and use of con-
fidential tax information in connection 
with the tax refund offset program is 
permitted to the extent necessary in 
establishing appropriate agency 
records, locating any person with re-
spect to whom a reduction under 26 
U.S.C. 6402(e) is sought for purposes of 
collecting the debt, and in the defense 
of any litigation or administrative pro-
cedure ensuing from a reduction made 
under section 6402(e). 

(k) Effective date. This section applies 
to tax refund payments payable under 
26 U.S.C. 6402 beginning January 1, 
2000. 

[64 FR 71231, Dec. 20, 1999] 

Subpart B—Authorities Other Than 
Offset 

§ 285.11 Administrative wage garnish-
ment. 

(a) Purpose. This section provides 
procedures for Federal agencies to col-
lect money from a debtor’s disposable 
pay by means of administrative wage 
garnishment to satisfy delinquent 
nontax debt owed to the United States. 

(b) Scope. (1) This section applies to 
any Federal agency that administers a 
program that gives rise to a delinquent 
nontax debt owed to the United States 
and to any agency that pursues recov-
ery of such debt. 

(2) This section shall apply notwith-
standing any provision of State law. 

(3) Nothing in this section precludes 
the compromise of a debt or the sus-
pension or termination of collection 
action in accordance with applicable 
law. See, for example, the Federal 
Claims Collection Standards (FCCS), 31 
CFR parts 900–904. 

(4) The receipt of payments pursuant 
to this section does not preclude a Fed-
eral agency from pursuing other debt 
collection remedies, including the off-
set of Federal payments to satisfy de-
linquent nontax debt owed to the 
United States. A Federal agency may 
pursue such debt collection remedies 
separately or in conjunction with ad-
ministrative wage garnishment. 

(5) This section does not apply to the 
collection of delinquent nontax debt 
owed to the United States from the 
wages of Federal employees from their 
Federal employment. Federal pay is 
subject to the Federal salary offset 
procedures set forth in 5 U.S.C. 5514 and 
other applicable laws. 

(6) Nothing in this section requires 
agencies to duplicate notices or admin-
istrative proceedings required by con-
tract or other laws or regulations. 

(c) Definitions. As used in this section 
the following definitions shall apply: 

Agency means a department, agency, 
court, court administrative office, or 
instrumentality in the executive, judi-
cial, or legislative branch of the Fed-
eral Government, including govern-
ment corporations. For purposes of this 
section, agency means either the agen-
cy that administers the program that 
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