49 CFR Part 240

Qualification And Certification of I.ocomotive Engineers
SUBPART A
240.1
Purpose and scope.

(a) The purpose of this part is to ensure that only qualified persons operate a locomotive or train.
(b) This part prescribes minimum Federal safety standards for the eligibility, training, testing,
certification and monitoring of all locomotive engineers to whom it applies. This part does not
restrict a railroad from adopting and enforcing additional or more stringent requirements not
inconsistent with this part.

(c) The qualifications for locomotive engineers prescribed in this part are pertinent to any person
who operates a locomotive, unless that person is specifically excluded by a provision of this part,
regardless of the fact that a person may have a job classification title other than that of
locomotive engineer.

[64 FR 60966, November 08, 1999]

240.3

Application and responsibility for compliance.

(a) Except as provided in paragraph (b) of this section, this part applies to all railroads.

(b) This part does not apply to -

(1) A railroad that operates only on track inside an installation that is not part of the general
railroad system of transportation; or

(2) Rapid transit operations in an urban area that are not connected to the general railroad system
of transportation.

(c) Although the duties imposed by this part are generally stated in terms of the duty of a
railroad, each person, including a contractor for a railroad, who performs any function covered
by this part must perform that function in accordance with this part.

[64 FR 60966, November 08, 1999]



240.5
Preemptive effect and construction.

(a) Under 49 U.S.C. 20106, issuance of the regulations in this part preempts any State law,
regulation, or order covering the same subject matter, except an additional or more stringent law,
regulation, or order that is necessary to eliminate or reduce an essentially localsafety hazard; is
not incompatible with a law, regulation, or order of the United States Government; and does not
impose an unreasonable burden on interstate commerce.

(b) FRA does not intend by issuance of these regulations to preempt provisions of State criminal
law that impose sanctions for reckless conduct that leads to actual loss of life, injury, or damage
to property, whether such provisions apply specifically to railroad employees or generally to the
public at large.

(c) FRA does not intend, by use of the term "locomotive engineer" in this part, to preempt or
otherwise alter the terms, conditions, or interpretation of existing collective bargaining
agreements that employ other job classification titles when identifying persons authorized by a
railroad to operate a locomotive.

(d) FRA does not intend by issuance of these regulations to preempt or otherwise alter the
authority of a railroad to initiate disciplinary sanctions against its employees, including managers
and supervisors, in the normal and customary manner, including those contained in its collective
bargaining agreements.

(e) Nothing in this part shall be construed to create or prohibit an eligibility or entitlement to
employment in other service for the railroad as a result of denial, suspension, or revocation of
certification under this part.

(f) Nothing in this part shall be deemed to abridge any additional procedural rights or remedies
not inconsistent with this part that are available to the employee under a collective bargaining
agreement, the Railway Labor Act, or (with respect to employment at will) at common law with
respect to removal from service or other adverse action taken as a consequence of this part.

[56 FR 28254, June 19, 1991, as amended at 58 FR 19002, Apr. 9, 1993; 64 FR 60966,
November 08, 1999]
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(c) If the Administrator finds that a waiver of compliance is in the public interest and is
consistent with railroad safety, the Administrator may grant the waiver subject to any conditions
the Administrator deems necessary.

[64 FR 60966, November 08, 1999]

240.11

Consequences for Noncompliance.

Penalties and consequences for noncompliance.

(a) A person who violates any requirement of this part or causes the violation of any such
requirement is subject to a civil penalty of at least $550 and not more than $11,000 per violation,
except that: Penalties may be assessed against individuals only for willful violations, and, where
a grossly negligent violation or a pattern of repeated violations has created an imminent hazard
of death or injury to persons, or has caused death or injury, a penalty not to exceed $27,000 per
violation may be assessed. Each day a violation continues shall constitute a separate offense. See
Appendix A to this part for a statement of agency civil penalty policy.

(b) A person who violates any requirement of this part or causes the violation of any such
requirement may be subject to disqualification from all safety-sensitive service in accordance
with part 209 of this chapter.

(d) In addition to the enforcement methods referred to in paragraphs (a), (b), and (c) of this
section, FRA may also address violations of this part by use of the emergency order, compliance
order, and/or injunctive provisions of the Federal Railroad Safety Act.

[63 FR 11618, March 10, 1998; 64 FR 60966, November 08, 1999; 69 FR 30591, May 28,
2004]

SUBPART B
240.101

Certification program required.
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(c) A railroad's program is considered approved and may be implemented thirty days after the
required filing date (or the actual filing date) unless the Administrator notifies the railroad in
writing that the program does not conform to the criteria set forth in this part.

(1) If the Administrator determines that the program does not conform, the Administrator will
inform the railroad of the specific deficiencies.

(2) If the Administrator informs the railroad of deficiencies more than 30 days after the initial
filing date, the original program may remain in effect until 30 days after approval of the revised
program is received.

[64 FR 60966, November 08, 1999]
240.104

Criteria for determining whether movement of roadway maintenance equipment or a dual
purpose vehicle requires a certified locomotive engineer.

(a) A railroad is not required to use a certified locomotive engineer to perform the following
functions:



(1) Operate specialized roadway maintenance equipment; or
(2) Operate a dual purpose vehicle that is:

(i) Being operated in conjunction with roadway maintenance and related maintenance of way
functions, including traveling to and from the work site;

(ii) Moving under authority of railroad operating rules designated for the movement of roadway
maintenance equipment that ensure the protection of such equipment from train movements; and

(iii) Being operated by an individual trained and qualified in accordance with §§ 214.341,
214.343, and 214.355 of this chapter.

(b) A railroad is required to use a certified locomotive engineer when operating a dual purpose
vehicle other than in accordance with paragraph (a)(2) of this section.
Source: [64 FR 60966, November 08, 1999]
240.105
Criteria for selection of designated supervisors of locomotive engineers.

(a) Each railroad's program shall include criteria and procedures for implementing this section.

(b) The railroad shall examine any person it is considering for qualification as a supervisor of
locomotive engineers to determine that he or she:

(1) Knows and understands the requirements of this part;

(2) Can appropriately test and evaluate the knowledge and skills of locomotive engineers;

(3) Has the necessary supervisory experience to prescribe appropriate remedial action for any
noted deficiencies in the training, knowledge or skills of a person seeking to obtain or retain
certification; and

(4) Is a certified engineer who is qualified on the physical characteristics of the portion of the

railroad on which that person will perform the duties of a Designated Supervisor of Locomotive
Engineers.

[64 FR 60966, November 08, 1999]



240.107

Criteria for designation of classes of service.

(a) Each railroad's program shall state which of the three classes of service, provided for in
paragraph (b) of this section, that it will cover.

(b) A railroad may issue certificates for any or all of the following classes of service:
(1) Train service engineers,

(2) Locomotive servicing engineers, and

(3) Student engineers.

(c) The following operational constraints apply to each class of service:

(1) Train service engineers may operate locomotives singly or in multiples and may move them
with or without cars coupled to them;

(2) Locomotive servicing engineers may operate locomotives singly or in multiples but may not
move them with cars coupled to them; and

(3) Student engineers may operate only under direct and immediate supervision of an instructor
engineer.

(d) Each railroad is authorized to impose additional conditions or operational restrictions on the
service an engineer may perform beyond those identified in this section provided those

conditions or restrictions are not inconsistent with this part.

240.109

General criteria for eligibility based on prior safety conduct.

(a) Each railroad's program shall include criteria and procedures to implement this section.

(b) A railroad shall evaluate the prior safety conduct of any person it is considering for
qualification as a locomotive engineer and the program shall require that a person is ineligible if
the person has an adverse record of prior safety conduct as provided for in §240.115, §240.117,
or §240.119.

(c) The program shall require evaluation of data which reflect the person's prior safety conduct as
a railroad employee and the person's prior safety conduct as an operator of a motor vehicle,
provided that there is relevant prior conduct. The information to be evaluated shall include:



(1) The relevant data furnished from the evaluating railroad's own records, if the person was
previously an employee of that railroad;

(2) The relevant data furnished by any other railroad formerly employing the person; and

(3) The relevant data furnished by any governmental agency with pertinent motor vehicle driving
records.

(d) The railroad's process for evaluating information concerning prior safety conduct shall be
designed to conform wherever necessary with the procedural requirements of §240.111,
§240.113, §240.115, §240.117, §240.119, and §240.217.

(i) Nothing in this section, §240.111, or §240.113 shall be construed to prevent persons subject
to this part from entering into an agreement that results in a railroad's obtaining the information
needed for compliance with this subpart in a different manner than that prescribed in §240.111 or
8240.113.
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240.111

Individual's duty to furnish data on prior safety conduct as motor vehicle operator.

(a) Except for initial certifications under paragraph (b), (h), or (i) of § 240.201 or for persons
covered by § 240.109(h), each person seeking certification or recertification under this part shall,
within 366 days preceding the date of the railroad's decision on certification or recertification:

(1) Take the actions required by paragraphs (b) through (f) or paragraph (g) of this section to
make information concerning his or her driving record available to the railroad that is
considering such certification or recertification; and

(2) Take any additional actions, including providing any necessary consent required by State or
Federal law to make information concerning his or her driving record available to that railroad.

(b) Each person seeking certification or recertification under this part shall:

(1) Request, in writing, that the chief of each driver licensing agency identified in paragraph (c)
of this section provide a copy of that agency's available information concerning his or her driving
record to the railroad that is considering such certification or recertification; and

(2) Request, in accordance with the provisions of paragraph (d) or (e) of this section, that a check
of the National Driver Register be performed to identify additional information concerning his or
her driving record and that any resulting information be provided to that railroad.

(c) Each person shall request the information required under paragraph (b)(1) of this section
from:

(1) The chief of the driver licensing agency which last issued that person a driver's license; and

(2) The chief of the driver licensing agency of any other state or states that issued or reissued him
or her a driver's license within the preceding five years.

(d) Each person shall request the information required under paragraph (b)(2) of this section
from the Chief, National Driver Register, National Highway Traffic Safety Administration, 400
Seventh Street, SW., Washington, DC 20590 in accordance with the procedures contained in
appendix C unless the person's motor vehicle driving license was issued by one of the driver
licensing agencies identified in appendix D.

(e) If the person's motor vehicle driving license was issued by one of the driver licensing
agencies identified in appendix D, the person shall request the chief of that driver licensing
agency to perform a check of the National Driver Register for the possible existence of
additional information concerning his or her driving record and to provide the resulting
information to the railroad.



(f) If advised by the railroad that a driver licensing agency or the National Highway Traffic
Safety Administration has informed the railroad that additional information concerning that
person's driving history may exist in the files of a state agency not previously contacted in
accordance with this section, such person shall:

(1) Request in writing that the chief of the state agency which compiled the information provide
a copy of the available information to the prospective certifying railroad; and

(2) Take any additional action required by State or Federal law to obtain that additional
information.

[64 FR 60966, November 08, 1999]

240.113

Individual's duty to furnish data on prior safety conduct as an employee of a different
railroad.

(a) Except for initial certifications under paragraphs (b), (h), or (i) of § 240.201 or for persons
covered by § 240.109(h), each person seeking certification under this part shall, within 366 days
preceding the date of the railroad's decision on certification or recertification:

(1) Take the actions required by paragraph (b) of this section to make information concerning his
or her prior railroad service record available to the railroad that is considering such certification
or recertification; and

(2) Take any additional actions, including providing any necessary consent required by State or
Federal law to make information concerning his or her service record available to that railroad.
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240.115

Criteria for consideration of prior safety conduct as a motor vehicle operator.

(a) Each railroad's program shall include criteria and procedures for implementing this section.

H



240.117

Criteria for consideration of operating rules compliance data.

(a) Each railroad's program shall include criteria and procedures for implementing this section.

(b) A person who has demonstrated a failure to comply, as described in paragraph (e) of this
section, with railroad rules and practices for the safe operation of trains shall not be currently
certified as a locomotive engineer.

240.117(c) --

(1) A certified engineer who has demonstrated a failure to comply, as described in paragraph (e)
of this section, with railroad rules and practices for the safe operation of trains shall have his or
her certification revoked.

(3) A person who is a certified locomotive engineer but is called by a railroad to perform the
duty of a train crew member other than that of locomotive engineer, and is performing such other
duty, shall not have his or her certification revoked based on actions taken or not taken while
performing that duty.

(d) Limitations on consideration of prior operating rule compliance data. Except as provided for
in paragraph (i) of this section, in determining whether a person may be or remain certified as a
locomotive engineer, a railroad shall consider as operating rule compliance data only conduct
described in paragraphs (e)(1) through (e)(5) of this section that occurred within a period of 36
consecutive months prior to the determination. A review of an existing certification shall be
initiated promptly upon the occurrence and documentation of any conduct described in this
section.

(e) A railroad shall only consider violations of its operating rules and practices that involve:

(1) Failure to control a locomotive or train in accordance with a signal indication, excluding a
hand or a radio signal indication or a switch, that requires a complete stop before passing it;
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(2) Failure to adhere to limitations concerning train speed when the speed at which the train was
operated exceeds the maximum authorized limit by at least 10 miles per hour. Where restricted
speed is in effect, railroads shall consider only those violations of the conditional clause of
restricted speed rules (i.e., the clause that requires stopping within one half of the locomotive
engineer's range of vision), or the operational equivalent thereof, which cause reportable
accidents or incidents under part 225 of this chapter, except for accidents and incidents that are
classified as "covered data" under§ 225.5 of this chapter (i.e., employee injury/illness cases
reportable exclusively because a physician or other licensed health care professional either made
a one-time topical application of a prescription-strength medication to the employee's injury or
made a written recommendation that the employee: Take one or more days away from work
when the employee instead reports to work (or would have reported had he or she been
scheduled) and takes no days away from work in connection with the injury or illness; work
restricted duty for one or more days when the employee instead works unrestricted (or would
have worked unrestricted had he or she been scheduled) and takes no other days of restricted
work activity in connection with the injury or illness; or take over-the-counter medication at a
dosage equal to or greater than the minimum prescription strength, whether or not the employee
actually takes the medication, as instances of failure to adhere to this section;

(3) Failure to adhere to procedures for the safe use of train or engine brakes when the procedures
are required for compliance with the initial terminal, intermediate terminal, or transfer train and
yard test provisions of 49 CFR part 232 or when the procedures are required for compliance with
the class 1, class 1A, class II, or running brake test provisions of 49 CFR part 238;

(4) Occupying main track or a segment of main track without proper authority or permission;

(5) Failure to comply with prohibitions against tampering with locomotive mounted safety
devices, or knowingly operating or permitting to be operated a train with an unauthorized
disabled safety device in the controlling locomotive. (See 49 CFR part 218, subpart D and
Appendix C to part 218);

(6) Incidents of noncompliance with § 219.101 of this chapter; however such incidents shall be
considered as a violation only for the purposes of paragraphs (g)(2) and (3) of this section;

() --

(1) If in any single incident the person's conduct contravened more than one operating rule or
practice, that event shall be treated as a single violation for the purposes of this section.

(2) A violation of one or more operating rules or practices described in paragraph (e)(1) through
(e)(5) of this section that occurs during a properly conducted operational compliance test subject
to the provisions of this chapter shall be counted in determining the periods of ineligibility
described in paragraph (g) of this section.
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(3) An operational test that is not conducted in compliance with this part, a railroad's operating
rules, or a railroad's program under § 217.9 of this chapter, will not be considered a legitimate
test of operational skill or knowledge, and will not be considered for certification, recertification
or revocation purposes.

(g) A period of ineligibility described in this paragraph shall:

(1) Begin, for a person not currently certified, on the date of the railroad's written determination
that the most recent incident has occurred; or

(2) Begin, for a person currently certified, on the date of the railroad's notification to the person
that recertification has been denied or certification has been revoked; and

(3) Be determined according to the following standards:

(i) In the case of a single incident involving violation of one or more of the operating rules or
practices described in paragraphs (e)(1) through (e)(5) of this section, the person shall have his or
her certificate revoked for a period of one month.

(ii) In the case of two separate incidents involving a violation of one or more of the operating
rules or practices described in paragraphs (e)(1) through (e)(5) of this section, that occurred
within 24 months of each other, the person shall have his or her certificate revoked for a period
of six months.

(iii) In the case of three separate incidents involving violations of one or more of the operating
rules or practices, described in paragraphs (e)(1) through (e)(6) of this section, that occurred
within 36 months of each other, the person shall have his or her certificate revoked for a period
of one year.

(iv) In the case of four separate incidents involving violations of one or more of the operating
rules or practices, described in paragraphs (e)(1) through (e)(6) of this section, that occurred
within 36 months of each other, the person shall have his or her certificate revoked for a period
of three years.

(v) Where, based on the occurrence of violations described in paragraph (e)(6) of this section,
different periods of ineligibility may result under the provisions of this section and § 240.119,

the longest period of revocation shall control.

(4) Be reduced to the shorter periods of ineligibility imposed by paragraphs (g)(1) through (3) of
this section as amended, and effective January 7, 2000 if the incident:

(i) Occurred prior to January 7, 2000; and
(ii) Involved violations described in paragraphs (e)(1) through (e)(5) of this section; and
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(iii) Did not occur within 60 months of a prior violation as described in paragraph (e)(6) of this
section.

(h) Future eligibility to hold certificate. A person whose certification has been denied or revoked
shall be eligible for grant or reinstatement of the certificate prior to the expiration of the initial

period of revocation only if:

(1) The denial or revocation of certification in accordance with the provisions of paragraph (g)(3)
of this section is for a period of one year or less;

(2) Certification was denied or revoked for reasons other than noncompliance with § 219.101 of
this chapter;

(3) The person has been evaluated by a Designated Supervisor of Locomotive Engineers and
determined to have received adequate remedial training;

(4) The person has successfully completed any mandatory program of training or retraining, if
that was determined to be necessary by the railroad prior to return to service; and

(5) At least one half the pertinent period of ineligibility specified in paragraph (g)(3) of this
section has elapsed.

(i) In no event shall incidents that meet the criteria of paragraphs (i)(1) through (4) of this section
be considered as prior incidents for the purposes of paragraph (g)(3) of this section even though
such incidents could have been or were validly determined to be violations at the time they
occurred. Incidents that shall not be considered under paragraph (g)(3) of this section are those
that:

(1) Occurred prior to May 10, 1993;

(2) Involved violations of one or more of the following operating rules or practices:

(i) Failure to control a locomotive or train in accordance with a signal indication;

(ii) Failure to adhere to limitations concerning train speed;

(iii) Failure to adhere to procedures for the safe use of train or engine brakes; or

(iv) Entering track segment without proper authority;

(3) Were or could have been found to be violations under this section contained in the 49 CFR,
parts 200 to 399, edition revised as of October 1, 1992; and

(4) Would not be a violation of paragraph (e) of this section.
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(§) In no event shall incidents that meet the criteria of paragraphs (j)(1) through (2) of this section
be considered as prior incidents for the purposes of paragraph (g)(3) of this section even though
such incidents could have been or were validly determined to be violations at the time they
occurred. Incidents that shall not be considered under paragraph (g)(3) of this section are those
that:

(1) Occurred prior to January 7, 2000;
(2) Involved violations of one or more of the following operating rules or practices:

(i) Failure to control a locomotive or train in accordance with a signal indication that requires a
complete stop before passing it;

(ii) Failure to adhere to limitations concerning train speed when the speed at which the train was
operated exceeds the maximum authorized limit by at least 10 miles per hour or by more than
one half of the authorized speed, whichever is less;

(3) Were or could have been found to be violations under this section contained in the 49 CFR,
parts 200 to 399, edition revised as of October 1, 1999; and

(4) Would not be a violation of paragraph (e) of this section.

[56 FR 28254, June 19, 1991, as amended at 58 FR 19003, Apr. 9, 1993; 64 FR 60966,
November 08, 1999; 68 FR 10108, March 03, 2003]
240.119

Criteria for consideration of data on substance abuse disorders and alcohol drug rules
compliance.

(a) Each railroad's program shall include criteria and procedures for implementing this section.

(b) Fitness requirement. (1) A person who has an active substance abuse disorder shall not be
currently certified as a locomotive engineer.

(2) Except as provided in paragraph (e) of this section, a certified engineer who is determined to
have an active substance abuse disorder shall be suspended from certification. Consistent with
other provisions of this part, certification may be reinstated as provided in paragraph (d) of this
section.
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(c) Prior alcohol/drug conduct; Federal rule compliance. (1) In determining whether a person
may be or remain certified as a locomotive engineer, a railroad shall consider conduct described
in paragraph (c)(2) of this section that occurred within a period of 60 consecutive months prior to
the review. A review of certification shall be initiated promptly upon the occurrence and
documentation of any incident of conduct described in this paragraph.

(2) A railroad shall consider any violation of §219.101 or §219.102 of this chapter and any
refusal or failure to provide a breath or body fluid sample for testing under the requirements of
part 219 of this chapter when instructed to do so by a railroad representative.

(3) A period of ineligibility described in this paragraph shall:

(i) Begin, for a person not currently certified, on the date of the railroad's written determination
that the most recent incident has occurred; or

(ii) Begin, for a person currently certified, on the date of the railroad's notification to the person
that recertification has been denied or certification has been revoked; and

(4) The period of ineligibility described in this paragraph shall be determined in accordance with
the following standards:

(i) In the case of a single violation of §219.102 of this chapter, the person shall be ineligible to
hold a certificate during evaluation and any required primary treatment as described in paragraph
(d) of this section. In the case of two violations of §219.102, the person shall be ineligible to hold
a certificate for a period of two years. In the case of more than two such violations, the person
shall be ineligible to hold a certificate for a period of five years.

(ii) In the case of one violation of §219.102 of this chapter and one violation of §219.101 of this
chapter, the person shall be ineligible to hold a certificate for a period of three years.

(iii) In the case of one violation of §219.101 of this chapter, the person shall be ineligible to hold
a certificate for a period of 9 months (unless identification of the violation was through a
qualifying "co-worker report" as described in §219.405 of this chapter and the engineer waives
investigation, in which case the certificate shall be deemed suspended during evaluation and any
required primary treatment as described in paragraph (d)). In the case of two or more violations
of §219.101, the person shall be ineligible to hold a certificate for a period of five years.

(iv) In the case of a refusal or failure to provide a breath or body fluid sample for testing under
the requirements of part 219 of this chapter when instructed to do so by a railroad representative,
the refusal or failure shall be treated for purposes of ineligibility under this paragraph in the same
manner as a violation of-
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(A) §219.102, in the case of a refusal or failure to provide a urine specimen for testing; or

(B) §219.101, in the case of a refusal or failure to provide a breath sample (subpart D), or a blood
specimen for mandatory post-accident toxicological testing (subpart C)).

(d) Future eligibility to hold certificate following alcohol/drug violation. The following
requirements apply to a person who has been denied certification or who has had certification
suspended or revoked as a result of conduct described in paragraph (c) of this section:

(1) The person shall not be eligible for grant or reinstatement of the certificate unless and until
the person has-

(i) Been evaluated by an EAP Counselor to determine if the person currently has an active
substance abuse disorder;

(ii) Successfully completed any program of counseling or treatment determined to be necessary
by the EAP Counselor prior to return to service; and

(iii) Presented a urine sample for testing under Subpart H of this part that tested negative for
controlled substances assayed and has tested negative for alcohol under paragraph (d)(4) of this
section.

(2) An engineer placed in service or returned to service under the above-stated conditions shall
continue in any program of counseling or treatment deemed necessary by the EAP Counselor and
shall be subject to a reasonable program of follow-up alcohol and drug testing without prior
notice for a period of not more than 60 months following return to service. Follow-up tests shall
include not fewer than 6 alcohol tests and 6 drug tests during the first 12 months following return
to service.

(3) Return-to-service and follow-up alcohol and drug tests shall be performed consistent with the
requirements of subpart H of part 219 of this chapter.

(4) This paragraph does not create an entitlement to utilize the services of a railroad EAP
Counselor, to be afforded leave from employment for counseling or treatment, or to employment
as a locomotive engineer. Nor does it restrict any discretion available to the railroad to take
disciplinary action based on conduct described herein.

(e) Confidentiality protected. Nothing in this part shall affect the responsibility of the railroad
under §219.403 of this chapter ("Voluntary Referral Policy") to treat voluntary referrals for
substance abuse counseling and treatment as confidential; and the certification status of an
engineer who is successfully assisted under the procedures of that section shall not be adversely
affected. However, the railroad shall include in its voluntary referral policy required to be issued
pursuant to §219.403 of this chapter a provision that, at least with respect to a certified
locomotive engineer or a candidate for certification, the policy of confidentiality is waived (to
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the extent that the railroad shall receive from the EAP Counselor official notice of the substance
abuse disorder and shall suspend or revoke the certification, as appropriate) if the person at any
time refuses to cooperate in a recommended course of counseling or treatment.

[60 FR 53133, Oct. 12, 1995; 62 FR 63464, December 01, 1997]

240.121

Criteria for vision and hearing acuity data.

(a) Each railroad's program shall include criteria and procedures implementing this section.

(b) Fitness requirement. In order to be currently certified as a locomotive engineer, except as
permitted by paragraph (e) of this section, a person's vision and hearing shall meet or exceed the
standards prescribed in this section and appendix F to this part. It is recommended that each test
conducted pursuant to this section should be performed according to any directions supplied by
the manufacturer of such test and any American National Standards Institute (ANSI) standards
that are applicable.

(c) Except as provided in paragraph (e), each person shall have visual acuity that meets or
exceeds the following thresholds:

(1) For distant viewing either

(i) Distant visual acuity of at least 20/40 (Snellen) in each eye without corrective lenses or
(ii) Distant visual acuity separately corrected to at least 20/40 (Snellen) with corrective lenses
and distant binocular acuity of at least 20/40 (Snellen) in both eyes with or without corrective
lenses;

(2) A field of vision of at least 70 degrees in the horizontal meridian in each eye; and

(3) The ability to recognize and distinguish between the colors of railroad signals as
demonstrated by successfully completing one of the tests in appendix F to this part.

(d) Except as provided in paragraph (e) of this section, each person shall have hearing acuity that
meets or exceeds the following thresholds when tested by use of an audiometric device
(calibrated to American National Standard Specification for Audiometers, S3.6-1969): the person
does not have an average hearing loss in the better ear greater than 40 decibels at 500Hz, 1,000
Hz, and 2,000 Hz with or without use of a hearing aid.
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[64 FR 60966, November 08, 1999]

240.123

Criteria for initial and continuing education.

(a) Each railroad's program shall include criteria and procedures for implementing this section.
(b) A railroad shall provide for the continuing education of certified locomotive engineers to
ensure that each engineer maintains the necessary knowledge, skill and ability concerning
personal safety, operating rules and practices, mechanical condition of equipment, methods of
safe train handling (including familiarity with physical characteristics as determined by a

qualified Designated Supervisor of Locomotive Engineers), and relevant Federal safety rules.

(c) A railroad that elects to train a previously untrained person to be a locomotive engineer shall
provide initial training which, at a minimum:

(1) Is composed of classroom, skill performance, and familiarization with physical
characteristics components;

(2) Includes both knowledge and performance skill testing;
(3) Is conducted under the supervision of a qualified class instructor;

(4) Is subdivided into segments or periods of appropriate duration to effectively cover the
following subject matter areas:

(i) Personal safety,
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(ii) Railroad operating rules,
(iii) Mechanical condition of equipment,

(iv) Train handling procedures (including use of locomotive and train brake systems),
(v) Familiarization with physical characteristics including train handling, and

(vi) Compliance with Federal regulations;
(5) Is conducted so that the performance skill component shall

(i) Be under the supervision of a qualified instructor engineer located in the same control
compartment whenever possible;

(ii) Place the student engineer at the controls of a locomotive for a significant portion of the time;
and

(iii) Permit the student to experience whatever variety of types of trains are normally operated by
the railroad.

(1) If ownership of a railroad is being transferred from one company to another, the engineer(s)
of the acquiring company may receive familiarization training from the selling company prior to
the acquiring railroad commencing operation; or

(2) Failing to obtain familiarization training from the previous owner, opening a new rail line, or
reopening an unused route would require that the engineer(s) obtain familiarization through other
methods. Acceptable methods of obtaining familiarization include using hyrail trips or initial lite
locomotive trips in compliance with what is specified in the railroad's locomotive engineer
qualification program required under this part and submitted according to the procedures
described in Appendix B to this part.

[64 FR 60966, November 08, 1999]
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240.125

Criteria for testing knowledge.

(a) Each railroad's program shall include criteria and procedures for implementing this section.
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240.127

Criteria for examining skill performance.

(a) Each railroad's program shall include criteria and procedures for implementing this section.

(c) The testing procedures selected by the railroad shall be:

(1) Designed to examine a person's skills in safely operating locomotives or trains including the
proper application of the railroad's rules and practices for the safe operation of locomotives or
trains when performing the most demanding class or type of service that the person will be
permitted to perform;

(2) Conducted by a Designated Supervisor of Locomotive Engineers, who does not need to be
qualified on the physical characteristics of the territory over which the test will be conducted;

(3) Cover the following subjects during the test period

(i) Operating practices;

(ii) Equipment inspection practices;

(iii) Train handling practices; and

(iv) Compliance with Federal safety rules;

(4) Be of sufficient length to effectively evaluate the person's ability to operate trains; and
(5) Conducted when the person either

(i) Is at the controls of the type of train normally operated on that railroad or segment of railroad
and which this person might be permitted or required by the railroad to operate in the normal
course of events after certification or

(ii) Is at the controls of a Type I or Type II simulator programmed to replicate the responsive

behavior of the type of train normally operated on that railroad or segment of railroad and which
this person might be permitted or required by the railroad to operate in the normal course of
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events after certification.

(e) Each railroad's program shall indicate the types of actions the railroad will take in the event
that a person fails an initial examination or a reexamination of his or her performance skills in
accordance with the procedures required under § 240.211.

(f) Each railroad's program shall describe the scoring system used by the railroad during a skills
test administered in accordance with the procedures required under § 240.211. The description
shall include the skills to be tested and the weight or possible score that each skill will be given.

[56 FR 28254, June 19, 1991, as amended at 64 FR 60992, Nov. 8, 1999; 74 FR 68183, Dec. 23,
2009]

240.129

Criteria for monitoring operational performance of certified engineers.

(a) Each railroad's program shall include criteria and procedures for implementing this section.

(b) A railroad shall have procedures for monitoring the operational performance of those it has
determined as qualified as a locomotive engineer in either train or locomotive service.

(c) The procedures shall:

(1) Be designed to determine that the person possesses and routinely employs the skills to safely
operate locomotives and/or trains, including the proper application of the railroad's rules and
practices for the safe operation of locomotives and trains;

(2) Be designed so that each engineer shall be annually monitored by a Designated Supervisor of
Locomotive Engineers, who does not need to be qualified on the physical characteristics of the
territory over which the operational performance monitoring will be conducted;

(3) Be designed so that the locomotive engineer is either accompanied by the designated
supervisor for a reasonable length of time or has his or her train handling activities electronically
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recorded by a train operations event recorder;

(d) The procedures may be designed so that the locomotive engineer being monitored either (i) is
at the controls of the type of train normally operated on that railroad or segment of railroad and
which this person might be permitted or required by the railroad to operate in the normal course
of events after certification or (ii) is at the controls of a Type I or Type II simulator programmed
to replicate the responsive behavior of the type of train normally operated on that railroad or
segment of railroad and which this person might be permitted or required by the railroad to
operate in the normal course of events after certification.

(e) The testing and examination procedures selected by the railroad for the conduct of a
monitoring program shall be:

(1) Designed so that each locomotive engineer shall be given at least one unannounced test each
calendar year;

(2) Designed to test:

(i) Engineer compliance with provisions of the railroad's operating rules that require response to
signals that display less than a “clear” aspect, if the railroad operates with a signal system that
must comply with part 236 of this chapter;

(ii) Engineer compliance with provisions of the railroad's operating rules, timetable or other
mandatory directives that require affirmative response by the locomotive engineer to less
favorable conditions than that which existed prior to initiation of the test; or

(iii) Engineer compliance with provisions of the railroad's operating rules, timetable or other
mandatory directives violation of which by engineers were cited by the railroad as the cause of
train accidents or train incidents in accident reports filed in compliance with part 225 of this
chapter in the preceding calendar year;

(3) Designed so that the administration of these tests is effectively distributed throughout
whatever portion of a 24-hour day that the railroad conducts its operations; and

(4) Designed so that individual tests are administered without prior notice to the engineer being
tested.

(f) Each railroad's program shall indicate the types of actions the railroad will take in the event
that it finds deficiencies with a locomotive engineer's performance during an operational
monitoring observation or unannounced compliance test administered in accordance with the
procedures required under § 240.303.

(g) Each railroad's program shall describe the scoring system used by the railroad during an
operational monitoring observation or unannounced compliance test administered in accordance
with the procedures required under § 240.303.
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[56 FR 28254, June 19, 1991, as amended at 64 FR 60992, Nov. 8, 1999; 74 FR 68183, Dec. 23,
2009]

SUBPART C

240.201

Schedule for implementation.

Each person so

designated shall have demonstrated to the railroad through training, testing or prior experience
that he or she has the knowledge, skills, and ability to be a designated supervisor of locomotive
engineers.

(1) Each person so designated shall have demonstrated to the railroad through training, testing or
prior experience that he or she has the knowledge and skills to be a certified locomotive
engineer.

(c) No railroad shall permit or require a person, designated as qualified for certification under the
provisions of paragraph (b) of this section, to perform service as a certified locomotive or train
service engineer for more than a 36-month period unless that person has been determined to be
qualified in accordance with procedures that comply with subpart C.

(d) No railroad shall permit or require any person to operate a locomotive in any class of
locomotive or train service unless that person has been certified as a qualified locomotive
engineer and issued a certificate that complies with § 240.223.

(e) No Class I railroad (including the National Railroad Passenger Corporation) or railroad
providing commuter service shall designate any person it deems qualified as a designated
supervisor of locomotive engineers or initially certify or recertify a person as a locomotive
engineer in either locomotive or train service unless that person has been tested, evaluated, and
determined to be qualified in accordance with procedures that comply with subpart C.

(f) No Class II railroad shall designate any person it deems qualified as a designated supervisor
of locomotive engineers or initially certify or recertify a person as a locomotive engineer in any
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class of locomotive or train service unless that person has been tested, evaluated and determined
to be qualified in accordance with procedures that comply with subpart C.

(g) No Class II1 railroad (including a switching and terminal or other railroad not otherwise
classified) shall designate any person it deems qualified as a designated supervisor of locomotive
engineers or initially certify or recertify a person as a locomotive engineer in any class of
locomotive or train service unless that person has been tested, evaluated and determined to be
qualified in accordance with procedures that comply with subpart C.

(h) Each person designated as a locomotive engineer shall be issued a certificate that complies
with § 240.223 prior to being required or permitted to operate a locomotive.

[74 FR 68183, Dec. 23, 2009]

240.203

Determinations required as a prerequisite to certification.

(a) Except as provided in paragraph (b), each railroad, prior to initially certifying or recertifying
any person as an engineer for any class of service, shall, in accordance with its FRA-approved
program determine in writing that:

(1) The individual meets the eligibility requirements of §§ 240.115, 240.117 and 240.119; and
(2) The individual meets the vision and hearing acuity standards of § 240.121;

(3) The individual has the necessary knowledge, as demonstrated by successfully completing a
test that meets the requirements of § 240.125;

(4) The individual has the necessary applied knowledge and operating performance skills, as
demonstrated by successfully completing an operational performance test that meets the
requirements of § 240.127; and

(5) Where a person has not previously been certified, that the person has completed a training
program that meets the requirements of § 240.123.

(b) A railroad may certify a person as a student engineer after determining that the person meets
the vision and hearing acuity standards of § 240.121. A railroad may subsequently certify that
student engineer as either a locomotive servicing engineer or a train service engineer without
further review of his or her acuity status provided it determines that:

(1) The person successfully completed a training program that complies with § 240.123;
(2) The person meets the eligibility requirements of §§ 240.109 and 240.119; and

(3) A period of not more than twenty-four months has elapsed since the student engineer
certification was issued.
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[56 FR 28254, June 19, 1991, as amended at 60 FR 53136, Oct. 12, 1995; 74 FR 68183, Dec. 23,
2009]

240.205

Procedures for determining eligibility based on prior safety conduct.

(a) Each railroad, prior to initially certifying or recertifying any person as an engineer for any
class of service, shall determine that the person meets the eligibility requirements of § 240.115
involving prior conduct as a motor vehicle operator, § 240.117 involving prior conduct as a
railroad worker, and § 240.119 involving substance abuse disorders and alcohol/drug rules
compliance.

(b) In order to make the determination required under paragraph (a) of this section, a railroad
shall have on file documents pertinent to the determinations referred to in paragraph (a) of this
section, including a written document from its EAP Counselor either a document reflecting his or
her professional opinion that the person has been evaluated as not currently affected by a
substance abuse disorder or that the person has been evaluated as affected by an active substance
abuse disorder and is ineligible for certification.

[56 FR 28254, June 19, 1991, as amended at 74 FR 68183, Dec. 23, 2009]

240.207
Procedures for making the determination on vision and hearing acuity.

(a) Each railroad, prior to initially certifying or recertifying any person as an engineer for any
class of service, shall determine that the person meets the standards for visual acuity and hearing
acuity prescribed in § 240.121.

(b) In order to make the determination required under paragraph (a), a railroad shall have on file
either:

(1) A medical examiner's certificate that the individual has been medically examined and meets
these acuity standards; or

(2) A written document from its medical examiner documenting his or her professional opinion
that the person does not meet one or both acuity standards and stating the basis for his or her
determination that

(i) The person can nevertheless be certified under certain conditions or
(ii) The person's acuity is such that he or she cannot safely operate a locomotive even with

conditions attached.
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(c) Any examination required for compliance with this section shall be performed by or under
the supervision of a medical examiner or a licensed physician's assistant such that:

(1) A licensed optometrist or a technician responsible to that person may perform the portion of
the examination that pertains to visual acuity; and

(2) A licensed or certified audiologist or a technician responsible to that person may perform the
portion of the examination that pertains to hearing acuity.

(d) If the examination required under this section discloses that the person needs corrective
lenses or a hearing aid, or both, either to meet the threshold acuity levels established in § 240.121
or to meet a lower threshold determined by the railroad's medical examiner to be sufficient to
safely operate a locomotive or train on that railroad, that fact shall be noted on the certificate
issued in accordance with the provisions of this part.

(e) Any person with such a certificate notation shall use the relevant corrective device(s) while
operating a locomotive in locomotive or train service unless the railroad's medical examiner
subsequently determines in writing that the person can safely operate without using the device.

[56 FR 28254, June 19, 1991, as amended at 74 FR 68184, Dec. 23, 2009]

240.209

Procedures for making the determination on knowledge.

(a) Each railroad, prior to initially certifying or recertifying any person as an engineer for any
class of train or locomotive service, shall determine that the person has, in accordance with the
requirements of § 240.125 of this part, demonstrated sufficient knowledge of the railroad's rules
and practices for the safe operation of trains.

(b) In order to make the determination required by paragraph (a) a railroad shall have written
documentation showing that the person either

(i) Exhibited his or her knowledge by achieving a passing grade in testing that complies with this
part or

(ii) Did not achieve a passing grade in such testing.

(c) If a person fails to achieve a passing score under the testing procedures required by this part
no railroad shall permit or require that person to operate a locomotive as a locomotive or train
service engineer prior to that person's achieving a passing score during a reexamination of his or
her knowledge.

[56 FR 28254, June 19, 1991, as amended at 74 FR 68184, Dec. 23, 2009]
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240.211

Procedures for making the determination on performance skills.

(a) Each railroad, prior to initially certifying or recertifying any person as an engineer for any
class of train or locomotive service, shall determine that the person has demonstrated, in
accordance with the requirements of § 240.127 of this part, the skills to safely operate
locomotives or locomotives and trains, including the proper application of the railroad's rules and
practices for the safe operation of locomotives or trains, in the most demanding class or type of
service that the person will be permitted to perform.

(b) In order to make this determination, a railroad shall have written documentation showing the
person either

(i) Exhibited his or her knowledge by achieving a passing grade in testing that complies with this
part or

(ii) Did not achieve a passing grade in such testing.

(c) If a person fails to achieve a passing score under the testing and evaluation procedures
required by this part, no railroad shall permit or require that person to operate a locomotive as a
locomotive or train service engineer prior to that person's achieving a passing score during a
reexamination of his or her performance skills.

(d) No railroad shall permit a designated supervisor of locomotive engineers to test, examine or
evaluate his or her own performance skills when complying with this section.

[56 FR 28254, June 19, 1991, as amended at 74 FR 68184, Dec. 23, 2009]
240.213

Procedures for making the determination on completion of training program.

(a) Each railroad, prior to the initial issuance of a certificate to any person as a train or
locomotive service engineer, shall determine that the person has, in accordance with the
requirements of § 240.123 of this part, the knowledge and skills to safely operate a locomotive or
train in the most demanding class or type of service that the person will be permitted to perform.

(b) In making this determination, a railroad shall have written documentation showing that:
(1) The person completed a training program that complies with § 240.123 of this part;

(2) The person demonstrated his or her knowledge and skills by achieving a passing grade under
the testing and evaluation procedures of that training program; and
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(3) A qualified Designated Supervisor of Locomotive Engineers has determined that the person
is familiar with the physical characteristics of the railroad or its pertinent segments.

[56 FR 28254, June 19, 1991, as amended at 64 FR 60992, Nov. 8, 1999; 74 FR 68184, Dec. 23,
2009]

240.215
Retaining information supporting determinations.

(a) A railroad that issues, denies, or revokes a certificate after making the determinations
required under § 240.203 shall maintain a record for each certified engineer or applicant for
certification that contains the information the railroad relied on in making the determinations.

(b) The information concerning eligibility that the railroad shall retain includes:
(1) Any relevant data from the railroad's records concerning the person's prior safety conduct;
(2) Any relevant data furnished by another railroad;

(3) Any relevant data furnished by a governmental agency concerning the person's motor vehicle
driving record; and

(4) Any relevant data furnished by the person seeking certification concerning his or her
eligibility.

(c) The information concerning vision and hearing acuity that the railroad shall retain includes:
(1) The relevant test results data concerning acuity; and,

(2) If applicable, the relevant data concerning the professional opinion of the railroad's medical
examiner on the adequacy of the person's acuity.

(d) The information concerning demonstrated knowledge that the railroad shall retain includes:

(1) Any relevant data from the railroad's records concerning the person's success or failure of the
passage of knowledge test(s); and

(2) A sample copy of the written knowledge test or tests administered.

(e) The information concerning demonstrated performance skills that the railroad shall retain
includes:

(1) The relevant data from the railroad's records concerning the person's success or failure on the
performance skills test(s) that documents the relevant operating facts on which the evaluation is

31



based including the observations and evaluation of the designated supervisor of locomotive
engineers;

(2) If a railroad relies on the use of a locomotive operations simulator to conduct the
performance skills testing required under this part, the relevant data from the railroad's records
concerning the person's success or failure on the performance skills test(s) that documents the
relevant operating facts on which the determination was based including the observations and
evaluation of the designated supervisor of locomotive engineers; and;

(3) The relevant data from the railroad's records concerning the person's success or failure on
tests the railroad performed to monitor the engineer's operating performance in accordance with
§ 240.129.

(f) If a railroad is relying on successful completion of an approved training program conducted
by another entity, the relying railroad shall maintain a record for each certified engineer that
contains the relevant data furnished by the training entity concerning the person's demonstration
of knowledge and performance skills and relied on by the railroad in making its determinations.

(g) If a railroad is relying on a certification decision initially made by another railroad, the
relying railroad shall maintain a record for each certified engineer that contains the relevant data
furnished by the other railroad which it relied on in making its determinations.

(h) All records required under this section shall be retained for a period of six years from the date
of the certification, recertification, denial or revocation decision and shall be made available to
FRA representatives upon request during normal business hours.

(i) It shall be unlawful for any railroad to knowingly or any individual to willfully:

(1) Make, cause to be made, or participate in the making of a false entry on the record(s) required
by this section; or

(2) Otherwise falsify such records through material misstatement, omission, or mutilation.

(j) Nothing in this section precludes a railroad from maintaining the information required to be
retained under this section in an electronic format provided that:

(1) The railroad adequately limits and controls those who have access to such information;

(2) The railroad employs a system for data storage that permits reasonable access and retrieval of
the information in usable format when requested to furnish data by FRA representatives; and

(3) Information retrieved from the system can be easily produced in a printed format which can
be readily provided to FRA representatives and authenticated by a designated representative of
the railroad as a true and accurate copy of the railroad's records if requested to do so by FRA
representatives.
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[56 FR 28254, June 19, 1991, as amended at 58 FR 19003, Apr. 9, 1993; 74 FR 68184, Dec. 23,
2009]

240.217
Time limitations for making determinations.

(a) A railroad shall not certify or recertify a person as a qualified locomotive engineer in any
class of train or engine service, if the railroad is making:

(1) A determination concerning eligibility and the eligibility data being relied on were furnished
more than 366 days before the date of the railroad's certification decision;

(2) A determination concerning visual and hearing acuity and the medical examination being
relied on was conducted more than 366 days before the date of the railroad's recertification
decision;

(3) A determination concerning demonstrated knowledge and the knowledge examination being
relied on was conducted more than 366 days before the date of the railroad's certification
decision; or

(4) A determination concerning demonstrated performance skills and the performance skill
testing being relied on was conducted more than 366 days before the date of the railroad's
certification decision;

(b) The time limitations of paragraph (a) of this section do not apply to a railroad that is making
a certification decision in reliance on determinations made by another railroad in accordance
with paragraph (c)(2) of this section, § 240.227, or § 240.229.

(c) Except as provided in § 240.201 concerning implementation dates for initial certification
decisions and paragraph (b) of this section, no railroad shall:

(1) Certify a person as a qualified locomotive engineer for an interval of more than 36 months; or
(2) Rely on a certification issued by another railroad that is more than 36 months old.

(d) Except as provided for in § 240.201 concerning initial implementation of the program, a
railroad shall issue each person designated as a certified locomotive engineer a certificate that
complies with § 240.223 no later than 30 days from the date of its decision to certify or recertify
that person.

[56 FR 28254, June 19, 1991, as amended at 58 FR 19003, Apr. 9, 1993; 60 FR 53137, Oct. 12,
1995; 64 FR 60992, Nov. 8, 1999; 74 FR 68184, Dec. 23, 2009]
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240.219

Denial of certification.

240.221
Identification of qualified persons.

(a) A railroad shall maintain a written record identifying each person designated by it as a
supervisor of locomotive engineers.

(b) A railroad shall maintain a written record identifying each person designated as a certified
locomotive engineer. That listing of certified engineers shall indicate the class of service the
railroad determines each person is qualified to perform and date of the railroad's certification
decision.

(c) If a railroad is responsible for controlling joint operations territory, the listing shall include
person(s) certified in accordance with § 240.229.

(d) The listing required by paragraphs (a), (b), and (c) shall be updated at least annually.

(e) The record required under this section shall be kept at the divisional or regional headquarters
of the railroad and shall be available for inspection or copying by FRA during regular business
hours.

(f) A railroad may obtain approval from FRA to maintain this record electronically or maintain
this record at the railroad's general offices, or both. Requests for such approval shall be filed in
writing with the Associate Administrator for Safety and contain sufficient information to explain
how FRA will be given access to the data that is fully equivalent to that created by compliance
with paragraph (e).
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[56 FR 28254, June 19, 1991, as amended at 74 FR 68184, Dec. 23, 2009]
240.223

Criteria for the certificate.

[56 FR 28254, June 19, 1991, as amended at 58 FR 19003, Apr. 9, 1993; 64 FR 60966,
November 08, 1999]



240.225
Reliance on qualification determinations made by other railroads.

(a) A railroad that is considering certification of a person as a qualified engineer may rely on
determinations made by another railroad concerning that person's qualifications. The railroad's
certification program shall address how the railroad will administer the training of previously
uncertified engineers with extensive operating experience or previously certified engineers who
have had their certification expire. If a railroad's certification program fails to specify how to
train a previously certified engineer hired from another railroad, then the railroad shall require
the newly hired engineer to take the hiring railroad's entire training program. A railroad relying
on another's certification shall determine that:

(1) The prior certification is still valid in accordance with the provisions of §§ 240.201, 240.217,
and 240.307;

(2) The prior certification was for the same classification of locomotive or train service as the
certification being issued under this section;

(3) The person has received training on and visually observed the physical characteristics of the
new territory in accordance with § 240.123;

(4) The person has demonstrated the necessary knowledge concerning the railroad's operating
rules in accordance with § 240.125;

(5) The person has demonstrated the necessary performance skills concerning the railroad's
operating rules in accordance with § 240.127.

[64 FR 60993, Nov. 8, 1999, as amended at 74 FR 68184, Dec. 23, 2009]

240.227

Reliance on qualification requirements of other countries.



240.229

Requirements for joint operations territory.

(a) Except for minimal joint operations provided for in paragraph (f) of this section, no railroad
that is responsible for controlling the conduct of joint operations with another railroad shall
permit or require any person to operate a locomotive in any class of train or engine service unless
that person has been certified as a qualified locomotive engineer for the purposes of joint
operations and issued a certificate that complies with §240.223.

(b) Each railroad that is responsible for controlling the conduct of joint operations with another
railroad shall certify a person as a qualified locomotive engineer for the purposes of joint
operations either by making the determinations required under subpart C of this part or by
relying on the certification issued by another railroad under this part.

(c) A railroad that controls joint operations may rely on the certification issued by another
railroad under the following conditions:

(1) The controlling railroad shall determine:

(i) That the person has been certified as a qualified engineer under the provisions of this part by
the railroad which employs that individual;

(ii) That the person certified as a locomotive engineer by the other railroad has demonstrated the
necessary knowledge concerning the controlling railroad's operating rules, if the rules are
different;

(iii) That the person certified as a locomotive engineer by the other railroad has the necessary
operating skills concerning the joint operations territory; and

(iv) That the person certified as a locomotive engineer by the other railroad has the necessary
familiarity with the physical characteristics for the joint operations territory; and,

(2) The railroad which employs the individual shall determine that the person called to operate
on the controlling railroad is a certified engineer who is qualified to operate on that track
segment; and
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(d) A railroad that controls joint operations and certifies locomotive engineers from a different
railroad may comply with the requirements of paragraph (a) of this section by noting its
supplemental certification decision on the original certificate as provided for in §240.223(c).

(e) A railroad responsible for controlling the conduct of joint operations with another railroad
shall be deemed to be in compliance with paragraph (a) of this section when it provides a
qualified person to accompany a locomotive engineer who lacks joint operations certification
during that engineer's operations in joint operations territory. As used in this section qualified
person means either a designated supervisor of locomotive engineers or a certified train service
engineer determined by the controlling railroad to have the necessary knowledge concerning the
controlling railroad's operating rules and to have the necessary operating skills including
familiarity with its physical characteristics concerning the joint operations territory.

(f) A railroad that is responsible for controlling the conduct of joint operations with another
railroad may permit a certified locomotive engineer to operate a locomotive in any class of train
or engine service without determining that the person has been certified as a qualified locomotive
engineer for the purposes of joint operations when a minimal joint operation is involved. For the
purposes of this section a minimal joint operation exists when a locomotive or train belonging to
one railroad is being operated on the same track on which operations are conducted by the
railroad controlling operations, under the following conditions:

(1) The maximum authorized speed for operations on the track does not exceed 20 miles per
hour;

(2) The track is other than a main track;

(3) Operations are conducted under operating rules that require every locomotive and train to
proceed at a speed that permits stopping within one half the range of vision of the locomotive
engineer; and

(4) The maximum distance for joint operations on the track does not exceed one mile.

[56 FR 28254, June 19, 1991, as amended at 58 FR 19003, Apr. 9, 1993; 64 FR 60966,
November 08, 1999]

w
[e¢}



240.231

Requirements for locometive engineers unfamiliar with physical characteristics in other
than joint operations.

(a) Except as provided in paragraph (b) of this section, no locomotive engineer shall operate a
locomotive over a territory unless he or she is qualified on the physical characteristics of the
territory pursuant to the railroad's certification program.

(b) Except as provided in paragraph (c) of this section, if a locomotive engineer lacks
qualification on the physical characteristics required by paragraph (a) of this section, he or she
shall be assisted by a pilot qualified over the territory pursuant to the railroad's certification
program.

(1) For a locomotive engineer who has never been qualified on the physical characteristics of the
territory over which he or she is to operate a locomotive or train, the pilot shall be a person
qualified and certified as a locomotive engineer who is not an assigned crew member.

(2) For a locomotive engineer who was previously qualified on the physical characteristics of the
territory over which he or she is to operate a locomotive or train, but whose qualification has
expired, the pilot may be any person, who is not an assigned crew member, qualified on the
physical characteristics of the territory.

(c) Pilots are not required if the movement is on a section of track with an average grade of less
than 1% over 3 continuous miles, and

(1) The track is other than a main track; or
(2) The maximum distance the locomotive or train will be operated does not exceed one mile; or

(3) The maximum authorized speed for any operation on the track does not exceed 20 miles per
hour; or

(4) Operations are conducted under operating rules that require every locomotive and train to
proceed at a speed that permits stopping within one half the range of vision of the locomotive
engineer.

Source: [64 FR 60966, November 08, 1999]
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SUBPART D

240.301

Replacement of certificates.

240.303

Operational monitoring requirements.

(a) Each railroad to which this part applies shall, prior to FRA approval of its program in
accordance with § 240.201, have a program to monitor the conduct of its certified locomotive
engineers by performing both operational monitoring observations and by conducting
unannounced operating rules compliance tests.

(b) The program shall be conducted so that each locomotive engineer shall be given at least one
operational monitoring observation by a qualified supervisor of locomotive engineers in each
calendar year.

(c) The program shall be conducted so that each locomotive engineer shall be given at least one
nannounced compliance test each calendar year.

(d) The unannounced test program shall:
(1) Test engineer compliance with:

(i) One or more provisions of the railroad's operating rules that require response to signals that
display less than a “clear” aspect, if the railroad operates with a signal system that must comply
with part 236 of this chapter;

(ii) One or more provisions of the railroad's operating rules, timetable or other mandatory
directives that require affirmative response by the locomotive engineer to less favorable
conditions than that which existed prior to initiation of the test; or

(iii) Provisions of the railroad's operating rules, timetable or other mandatory directives the
violations of which by engineers were cited by the railroad as the cause of train accidents or train
incidents in accident reports filed in compliance with part 225 of this chapter for the preceding
year;

(2) Be conducted that so that the administration of these tests is effectively distributed
throughout whatever portion of a 24-hour day that the railroad conducts its operations;
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(3) Be conducted so that individual tests are administered without prior notice to the locomotive
engineer being tested; and

(4) Be conducted so that the results of the test are recorded on the certificate and entered on the
record established under § 240.215 within 30 days of the day the test is administered.

[56 FR 28254, June 19, 1991, as amended at 74 FR 68184, Dec. 23, 2009]
240.305

Prohibited conduct.

(a) It shall be unlawful to:

(1) Operate a locomotive or train past a signal indication, excluding a hand or a radio signal
indication or a switch, that requires a complete stop before passing it; or

(2) Operate a locomotive or train at a speed which exceeds the maximum authorized limit by at
least 10 miles per hour. Where restricted speed is in effect, only those violations of the
conditional clause of restricted speed rules (i.e., the clause that requires stopping within one half
of the locomotive engineer's range of vision), or the operational equivalent thereof, which cause
reportable accidents or incidents under part 225 of this chapter, shall be considered instances of
failure to adhere to this section; or

(3) Operate a locomotive or train without adhering to procedures for the safe use of train or
engine brakes when the procedures are required for compliance with the Class I, Class IA, Class
I1, Class III, or transfer train brake test provisions of 49 CFR part 232 or when the procedures are
required for compliance with the class 1, class 1A, class II, or running brake test provisions of 49
CFR part 238;

(4) Fail to comply with any mandatory directive concerning the movement of a locomotive or
train by occupying main track or a segment of main track without proper authority or permission;

(5) Fail to comply with prohibitions against tampering with locomotive mounted safety devices,
or knowingly operate or permit to be operated a train with an unauthorized disabled safety device
in the controlling locomotive. (See 49 CFR part 218, subpart D, and appendix C to part 218);

(6) Be a Designated Supervisor of Locomotive Engineers, a certified locomotive engineer pilot
or an instructor engineer who is monitoring, piloting or instructing a locomotive engineer and
fails to take appropriate action to prevent a violation of paragraphs (a)(1) through (a)(5) of this
section. Appropriate action does not mean that a supervisor, pilot or instructor must prevent a
violation from occurring at all costs; the duty may be met by warning an engineer of a potential
or foreseeable violation. A Designated Supervisor of Locomotive Engineers will not be held
culpable under this section when this monitoring event is conducted as part of the railroad's
operational compliance tests as defined in §§ 217.9 and 240.303 of this chapter.
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(b) Each locomotive engineer who has received a certificate required under this part shall:
(1) Have that certificate in his or her possession while on duty as an engineer; and

(2) Display that certificate upon the receipt of a request to do so from

(i) A representative of the Federal Railroad Administration,

(ii) An officer of the issuing railroad, or

(iii) An officer of another railroad when operating a locomotive or train in joint operations
territory.

(c) Any locomotive engineer who is notified or called to operate a locomotive or train and such
operation would cause the locomotive engineer to exceed certificate limitations, set forth in
accordance with subpart B of this part, shall immediately notify the railroad that he or she is not
qualified to perform that anticipated service and it shall be unlawful for the railroad to require
such service.

(d) During the duration of any certification interval, a locomotive engineer who has a current
certificate from more than one railroad shall immediately notify the other certifying railroad(s) if
he or she is denied recertification by a railroad or has his or her certification revoked by a
railroad.

(e) Nothing in this section shall be deemed to alter a certified locomotive engineer's duty to
comply with other provisions of this chapter concerning railroad safety.

[56 FR 28254, June 19, 1991, as amended at 58 FR 19004, Apr. 9, 1993; 64 FR 60993, Nov. 8,
1999; 74 FR 68184, Dec. 23, 2009]

240.307

Revocation of certification.

(a) Except as provided for in § 240.119(e), a railroad that certifies or recertifies a person as a
qualified locomotive engineer and, during the period that certification is valid, acquires
information regarding violations of § 240.117(e) or § 240.119(c) of this chapter, which
convinces the railroad that the person no longer meets the qualification requirements of this part,
shall revoke the person's certificate as a qualified locomotive engineer.

(b) Pending a revocation determination under this section, the railroad shall:

(1) Upon receipt of reliable information indicating the person's lack of qualification under this
part, immediately suspend the person's certificate;

(2) Prior to or upon suspending the person's certificate, provide notice of the reason for the
suspension, the pending revocation, and an opportunity for a hearing before a presiding officer
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other than the investigating officer. The notice may initially be given either orally or in writing.
If given orally, it must be confirmed in writing and the written confirmation must be made
promptly. Written confirmation which conforms to the notification provisions of an applicable
collective bargaining agreement shall be deemed to satisfy the written confirmation requirements
of this section. In the absence of an applicable collective bargaining agreement provision, the
written confirmation must be made within 96 hours.

(3) Convene the hearing within the deadline prescribed by either paragraph (c)(1) of this section
or the applicable collective bargaining agreement as permitted under paragraph (d) of this
section;

(4) Determine, on the record of the hearing, whether the person no longer meets the qualification
requirements of this part stating explicitly the basis for the conclusion reached,

(5) When appropriate, impose the pertinent period of revocation provided for in § 240.117 or §
240.119; and

(6) Retain the record of the hearing for 3 years after the date the decision is rendered.

(c) Except as provided for in paragraphs (d), (f), (i) and (j) of this section, a hearing required by
this section shall be conducted in accordance with the following procedures:

(1) The hearing shall be convened within 10 days of the date the certificate is suspended unless
the locomotive engineer requests or consents to delay in the start of the hearing.

(2) The hearing shall be conducted by a presiding officer, who can be any qualified person
authorized by the railroad other than the investigating officer.

(3) The presiding officer will exercise the powers necessary to regulate the conduct of the
hearing for the purpose of achieving a prompt and fair determination of all material issues in
Controversy.

(4) The presiding officer shall convene and preside over the hearing.
(5) Testimony by witnesses at the hearing shall be recorded verbatim.

(6) All relevant and probative evidence shall be received unless the presiding officer determines
the evidence to be unduly repetitive or so extensive and lacking in relevancy that its admission
would impair the prompt, orderly, and fair resolution of the proceeding.

(7) The presiding officer may:
(i) Adopt any needed procedures for the submission of evidence in written form;
(ii) Examine witnesses at the hearing;

(iii) Convene, recess, adjourn or otherwise regulate the course of the hearing; and

43



(iv) Take any other action authorized by or consistent with the provisions of this part and
permitted by law that may expedite the hearing or aid in the disposition of the proceeding.

(8) Parties may appear and be heard on their own behalf or through designated representatives.
Parties may offer relevant evidence including testimony and may conduct such examination of
witnesses as may be required for a full disclosure of the relevant facts.

(9) The record in the proceeding shall be closed at conclusion of the hearing unless the presiding
officer allows additional time for the submission of information. In such instances the record
shall be left open for such time as the presiding officer grants for that purpose.

(10) No later than 10 days after the close of the record, a railroad official, other than the
investigating officer, shall prepare and sign a written decision in the proceeding.

(11) The decision shall:

(i) Contain the findings of fact as well as the basis therefor, concerning all material issues of fact
presented on the record; and

(ii) Be served on the employee.

(12) The railroad shall have the burden of proving that the locomotive engineer's conduct was
not in compliance with the applicable railroad operating rule or practice or part 219 of this
chapter.

(d) A hearing required by this section which is conducted in a manner that conforms
procedurally to the applicable collective bargaining agreement shall be deemed to satisfy the
procedural requirements of this section.

(e) A hearing required under this section may be consolidated with any disciplinary or other
hearing arising from the same facts, but in all instances a railroad official, other than the
investigating officer, shall make separate findings as to the revocation required under this
section.

(f) A person may waive the right to the hearing provided under this section. That waiver shall:
(1) Be made in writing;

(2) Reflect the fact that the person has knowledge and understanding of these rights and
voluntarily surrenders them; and

(3) Be signed by the person making the waiver.

(g) A railroad that has relied on the certification by another railroad under the provisions of §
240.227 or § 240.229, shall revoke its certification if, during the period that certification is valid,
the railroad acquires information which convinces it that another railroad has revoked its
certification after determining, in accordance with the provisions of this section, that the person
no longer meets the qualification requirements of this part. The requirement to provide a hearing
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under this section is satisfied when any single railroad holds a hearing and no additional hearing
is required prior to a revocation by more than one railroad arising from the same facts.

(h) The period of certificate suspension prior to the commencement of a hearing required under
this section shall be credited towards satisfying any applicable revocation period imposed in
accordance with the provisions of § 240.117.

(i) A railroad:

(1) Shall not determine that the person failed to meet the qualification requirements of this part
and shall not revoke the person's certification as provided for in paragraph (a) of this section if
sufficient evidence exists to establish that an intervening cause prevented or materially impaired
the locomotive engineer's ability to comply with the railroad operating rule or practice which
constitutes a violation under § 240.117(e)(1) through (e)(5) of this part; or

(2) May determine that the person meets the qualification requirements of this part and decide
not to revoke the person's certification as provided for in paragraph (a) of this section if
sufficient evidence exists to establish that the violation of § 240.117(e)(1) through (e)(5) of this
part was of a minimal nature and had no direct or potential effect on rail safety.

(j) The railroad shall place the relevant information in the records maintained in compliance with
8§ 240.309 for Class I (including the National Railroad Passenger Corporation) and Class II
railroads, and § 240.215 for Class III railroads if sufficient evidence meeting the criteria
provided in paragraph (i) of this section, becomes available either:

(1) Prior to a railroad's action to suspend the certificate as provided for in paragraph (b)(1) of this
section; or

(2) Prior to the convening of the hearing provided for in this section;

(k) Provided that the railroad makes a good faith determination after a reasonable inquiry that the
course of conduct provided for in paragraph (i) of this section is appropriate, the railroad which
does not suspend a locomotive engineer's certification, as provided for in paragraph (a) of this
section, is not in violation of paragraph (a) of this section.

[58 FR 19004, Apr. 9, 1993, as amended at 60 FR 53137, Oct. 12, 1995; 64 FR 60994, Nov. 8,
1999; 74 FR 68185, Dec. 23, 2009]

240.309
Railroad oversight responsibilities.

(a) No later than March 31 of each year, each Class I railroad (including the National Railroad
Passenger Corporation and a railroad providing commuter service) and Class II railroad shall
conduct a formal annual review and analysis concerning the administration of its program for
responding to detected instances of poor safety conduct by certified locomotive engineers during
the prior calendar year.
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(b) Each review and analysis shall involve:

(1) The number and nature of the instances of detected poor safety conduct including the nature
of the remedial action taken in response thereto;

(2) The number and nature of FRA reported train accidents attributed to poor safety performance
by locomotive engineers;

(3) The number and type of operational monitoring test failures and observations of inadequate
skill performance recorded by supervisors of locomotive engineers; and

(4) If it conducts joint operations with another railroad, the number of locomotive engineers
employed by such other railroad(s) to which such events were ascribed which the controlling
railroad certified for joint operations purposes.

(c) Based on that review and analysis each railroad shall determine what action(s) it will take to
improve the safety of train operations to reduce or eliminate future incidents of that nature.

(d) If requested in writing by FRA, the railroad shall provide a report of the findings and
conclusions reached during such annual review and analysis effort.

(e) For reporting purposes, information about the nature of detected poor safety conduct shall be
capable of segregation for study and evaluation purposes into the following categories:

(1) Incidents involving noncompliance with part 218;
(2) Incidents involving noncompliance with part 219;

(3) Incidents involving noncompliance with the procedures for the safe use of train or engine
brakes when the procedures are required for compliance with the Class I, Class IA, Class II,
Class 111, or transfer train brake test provisions of 49 CFR part 232 or when the procedures are
required for compliance with the Class 1, Class 1A, Class II, or running brake test provisions of
49 CFR part 238;

(4) Incidents involving noncompliance with the railroad's operating rules involving operation of
a locomotive or train to operate at a speed that exceeds the maximum authorized limit;

(5) Incidents involving noncompliance with the railroad's operating rules resulting in operation
of a locomotive or train past any signal, excluding a hand or a radio signal indication or a switch,
that requires a complete stop before passing it;

(6) Incidents involving noncompliance with the provisions of restricted speed, and the
operational equivalent thereof, that must be reported under the provisions of part 225 of this
chapter;

(7) Incidents involving occupying main track or a segment of main track without proper
authority or permission;
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(8) Incidents involving the failure to comply with prohibitions against tampering with
locomotive mounted safety devices, or knowingly operating or permitting to be operated a train
with an unauthorized or disabled safety device in the controlling locomotive;

(9) Incidents involving noncompliance with the railroad's operating practices (including train
handling procedures) resulting in excessive in-train force levels; and

(f) For reporting purposes each category of detected poor safety conduct identified in paragraph
(d) of this section shall be capable of being annotated to reflect the following:

(1) The nature of the remedial action taken and the number of events subdivided so as to reflect
which of the following actions was selected:

(i) Imposition of informal discipline;
(ii) Imposition of formal discipline;
(iii) Provision of informal training; or
(iv) Provision of formal training; and

(2) If the nature of the remedial action taken was formal discipline, the number of events further
subdivided so as to reflect which of the following punishments was imposed by the hearing
officer:

(i) The person was withheld from service;
(ii) The person was dismissed from employment or

(iii) The person was issued demerits. If more than one form of punishment was imposed only
that punishment deemed the most severe shall be shown.

(g) For reporting purposes each category of detected poor safety conduct identified in paragraph
(d) of this section which resulted in the imposition of formal or informal discipline shall be
annotated to reflect the following:

(1) The number of instances in which the railroad's internal appeals process reduced the
punishment initially imposed at the conclusion of its hearing; and

(2) The number of instances in which the punishment imposed by the railroad was reduced by
any of the following entities: The National Railroad Adjustment Board, a Public Law Board, a
Special Board of Adjustment or other body for the resolution of disputes duly constituted under
the provisions of the Railway Labor Act.

(h) For reporting purposes each category of detected poor safety conduct identified in paragraph
(d) of this section shall be capable of being annotated to reflect the following:

(1) The total number of incidents in that category;
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(2) The number of incidents within that total which reflect incidents requiring an FRA
accident/incident report; and

(3) The number of incidents within that total which were detected as a result of a scheduled
operational monitoring effort.

[56 FR 28254, June 19, 1991, as amended at 64 FR 60994, Nov. 8, 1999; 74 FR 68185, Dec. 23,
2009]

SUBPART E
240.401

Review board established.

(c) The Locomotive Engineer Review Board shall be composed of at least three employees of the
Federal Railroad Administration selected by the Administrator.

[56 FR 28254, June 19, 1991, as amended at 58 FR 19005, Apr. 9, 1993]
240.403

Petition Requirements.

(a) To obtain review of a railroad's decision to deny certification, deny recertification, or revoke
certification, a person shall file a petition for review that complies with this section.

(b) Each petition shall:
(1) Be in writing;

(2) Be submitted in triplicate to the Docket Clerk, Office of Chief Counsel, Federal Railroad
Administration, 1200 New Jersey Avenue, SE., Washington, DC 20590;

(3) Contain all available information that the person thinks supports the person's belief that the
railroad acted improperly, including:
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(i) The petitioner's full name;

(ii) The petitioner's current mailing address;

(iii) The petitioner's daytime telephone number;
(iv) The petitioner's e-mail address (if available);
(v) The name and address of the railroad; and

(vi) The facts that the petitioner believes constitute the improper action by the railroad,
specifying the locations, dates, and identities of all persons who were present or involved in the
railroad's actions (to the degree known by the petitioner);

(4) Explain the nature of the remedial action sought;

(5) Be supplemented by a copy of all written documents in the petitioner's possession that
document that railroad's decision; and

(6) Be filed in a timely manner.

(c) A petition seeking review of a railroad's decision to deny certification or recertification filed
with FRA more than 180 days after the date of the railroad's denial decision will be denied as
untimely.

(d) A petition seeking review of a railroad's decision to revoke certification in accordance with
the procedures required by § 240.307 filed with FRA more than 120 days after the date of the
railroad's revocation decision will be denied as untimely except that the Locomotive Engineer
Review Board for cause shown may extend the petition filing period at any time in its discretion:

(1) Provided the request for extension is filed before the expiration of the period provided in this
paragraph (d); or

(2) Provided that the failure to timely file was the result of excusable neglect.

(e) A party aggrieved by a Board decision to deny a petition as untimely may file an appeal with
the Administrator in accordance with § 240.411.

[56 FR 28254, June 19, 1991, as amended at 64 FR 60995, Nov. 8, 1999; 64 FR 70196, Dec. 16,
1999; 74 FR 25175, May 27, 2009]
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240.405
Processing qualification review petitions.

(a) Each petition shall be acknowledged in writing by FRA. The acknowledgment shall contain
the docket number assigned to the petition and a statement of FRA's intention that the Board will
render a decision on this petition within 180 days from the date that the railroad's response is
received or from the date upon which the railroad's response period has lapsed pursuant to
paragraph (c) of this section.

(b) Upon receipt of the petition, FRA will notify the railroad that it has received the petition and
provide the railroad with a copy of the petition.

(c) The railroad will be given a period of not to exceed 60 days to submit to FRA any
information that the railroad considers pertinent to the petition. Late filings will only be
considered to the extent practicable.

(d) A railroad that submits such information shall:
(1) Identify the petitioner by name and the docket number of the review proceeding;
(2) Provide a copy of the information being submitted to FRA to the petitioner.

(3) Submit the information in triplicate to the Docket Clerk, Federal Railroad Administration,
1200 New Jersey Avenue, SE., Washington, DC 20590;

(e) Each petition will then be referred to the Locomotive Engineer Review Board for a decision.

(f) The Board will determine whether the denial or revocation of certification or recertification
was improper under this regulation ( i.e., based on an incorrect determination that the person
failed to meet the qualification requirements of this regulation) and grant or deny the petition
accordingly. The Board will not otherwise consider the propriety of a railroad's decision, i.e., it
will not consider whether the railroad properly applied its own more stringent requirements.

(g) Notice of that decision will be provided in writing to both the petitioner and the railroad. The
decision will include findings of fact on which it is based.

[56 FR 28254, June 19, 1991, as amended at 64 FR 60995, Nov. 8, 1999; 74 FR 25175, May 27,
2009]
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240.407
Request for a hearing.

(a) If adversely affected by the Locomotive Engineer Review Board decision, either the
petitioner before the Board or the railroad involved shall have a right to an administrative
proceeding as prescribed by § 240.409.

(b) To exercise that right, the adversely affected party shall, within 20 days of service of the
Board's decision on that party, file a written request with the U.S. Department of Transportation,
Docket Operations (M-30), West Building Ground Floor, Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590. The form of such request may be in written or electronic
form consistent with the standards and requirements established by the Federal Docket
Management System and posted on its web site at http://www.regulations.gov.

(c) The result of a failure to request a hearing within the period provided in paragraph (b) of this
section is that the Locomotive Engineer Review Board's decision will constitute final agency
action.

(d) If a party elects to request a hearing, that person shall submit a written request to the Docket
Clerk containing the following:

(1) The name, address, and telephone number of the respondent and the requesting party's
designated representative, if any;

(2) The specific factual issues, industry rules, regulations, or laws that the requesting party
alleges need to be examined in connection with the certification decision in question; and

(3) The signature of the requesting party or the requesting party's representative, if any.

(e) Upon receipt of a hearing request complying with paragraph (d) of this section, FRA shall
arrange for the appointment of a presiding officer who shall schedule the hearing for the earliest
practicable date.

[60 FR 53137, Oct. 12, 1995, as amended at 64 FR 70196, Dec. 16, 1999; 74 FR 25175, May 27,
2009]

240.409

Hearings.
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—

[60 FR 53133, Oct. 12, 1995]

240.411

Appeals.

(a) Any party aggrieved by the presiding officer's decision may file an appeal. The appeal must
be filed within 35 days of issuance of the decision with the Federal Railroad Administrator, 1200
New Jersey Avenue, SE., Washington, DC 20590. A copy of the appeal shall be served on each
party. The appeal shall set forth objections to the presiding officer's decision, supported by
reference to applicable laws and regulations and with specific reference to the record. If no
appeal is timely filed, the presiding officer's decision constitutes final agency action.

(b) A party may file a reply to the appeal within 25 days of service of the appeal. The reply shall
be supported by reference to applicable laws and regulations and with specific reference to the
record, if the party relies on evidence contained in the record.

(c) The Administrator may extend the period for filing an appeal or a response for good cause
shown, provided that the written request for extension is served before expiration of the
applicable period provided in this section.

(d) The Administrator has sole discretion to permit oral argument on the appeal. On the
Administrator's own initiative or written motion by any party, the Administrator may grant the
parties an opportunity for oral argument.

(e) The Administrator may remand, vacate, affirm, reverse, alter or modify the decision of the
presiding officer and the Administrator's decision constitutes final agency action except where
the terms of the Administrator's decision (for example, remanding a case to the presiding officer)
show that the parties' administrative remedies have not been exhausted.

(f) Where a party files an appeal from a Locomotive Engineer Review Board decision pursuant
to § 240.403(e), the Administrator may affirm or vacate the Board's decision, and may remand
the petition to the Board for further proceedings. An Administrator's decision to affirm the
Board's decision constitutes final agency action.

[56 FR 28254, June 19, 1991, as amended at 60 FR 53138, Oct. 12, 1995; 64 FR 60995, Nov. 8,
1999; 74 FR 25175, May 27, 2009]
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240 App B

Appendix B to Part 240-Procedures for Submission and Approval of L.ocomotive Engineer

Qualification Programs

This appendix establishes procedures for the submission and approval of a railroad's program
concerning the training, testing, and evaluating of persons seeking certification or recertification
as a locomotive engineer in accordance with the requirements of this part (see §§ 240.101,
240.103, 240.105, 240.107, 240.123, 240.125, 240.127 and 240.129). It also contains guidance
on how FRA will exercise its review and approval responsibilities.

Submission by a Railroad

As provided for in § 240.101, each railroad must have a program for determining the
qualifications of each person it permits or requires to operate a locomotive. In designing its
program a railroad must take into account the trackage and terrain over which it operates, the
system(s) for train control that are employed, the operational design characteristics of the track
and equipment being operated including train length, train makeup, and train speeds. Each
railroad must submit its individual program to FRA for approval as provided for in § 240.103.
Each program must be accompanied by a request for approval organized in accordance with this
appendix. Requests for approval must contain appropriate references to the relevant portion of
the program being discussed. Requests should be submitted in writing on standard sized paper
(87, x 11) and can be in letter or narrative format. The railroad's submission shall be sent to the
Associate Administrator for Safety, FRA. The mailing address for FRA is 1200 New Jersey
Avenue, SE., Washington, DC 20590.

Organization of the Submission

Each request should be organized to present the required information in the following
standardized manner. Each section must begin by giving the name, title, telephone number, and
mailing address of the person to be contacted concerning the matters addressed by that section. If
a person is identified in a prior section, it is sufficient to merely repeat the person's name in a
subsequent section.

Section 1 of the Submission: General Information and Elections

The first section of the request must contain the name of the railroad, the person to be contacted
concerning the request (including the person's name, title, telephone number, and mailing
address) and a statement electing either to accept responsibility for educating previously
untrained persons to be qualified locomotive engineers or recertify only engineers previously
certified by other railroads (see § 240.103(b)).

If a railroad elects not to conduct the training of persons not previously trained to be a
locomotive engineer, the railroad is not obligated to submit information on how the previously
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untrained will be trained. A railroad that makes this election will be limited to recertifying
persons initially certified by another railroad. A railroad that initially elects not to accept
responsibility for training its own locomotive engineers can rescind its initial election by
obtaining FRA approval of a modification of its program (see § 240.103(e)).

If a railroad elects to accept responsibility for conducting the education of persons not previously
trained to be locomotive engineers, the railroad is obligated to submit information on how such
persons will be trained but has no duty to actually conduct such training. A railroad that elects to
accept the responsibility for the training of such persons may authorize another railroad or a non-
railroad entity to perform the actual training effort. The electing railroad remains responsible for
assuring that such other training providers adhere to the training program the railroad submits.

This section must also state which class or classes of service the railroad will employ. (See §
240.107).

Section 2 of the Submission: Selection of Supervisors of Locomotive Engineers

The second section of the request must contain information concerning the railroad's procedure
for selecting the person or persons it will rely on to evaluate the knowledge, skill, and ability of
persons seeking certification or recertification. As provided for in § 240.105 each railroad must
have a procedure for selecting supervisors of locomotive engineers which assures that persons so
designated can appropriately test and evaluate the knowledge, skill, and ability of individuals
seeking certification or recertification.

Section 240.105 provides a railroad latitude to select the criteria and evaluation methodology it
will rely on to determine which person or persons have the required capacity to perform as a
supervisor of locomotive engineers. The railroad must describe in this section how it will use that
latitude and evaluate those it designates as supervisors of locomotive engineers so as to comply
with the performance standard set forth in § 240.105(b). The railroad must identify, in sufficient
detail to permit effective review by FRA, the criteria for evaluation it has selected. For example,
if a railroad intends to rely on one or more of the following, a minimum level of prior experience
as an engineer, successful completion of a course of study, or successful passage of a
standardized testing program, the submission must state which criteria it will employ.

Section 3 of the Submission: Training Persons Previously Certified

The third section of the request must contain information concerning the railroad's program for
training previously certified locomotive engineers. As provided for in § 240.123(b) each railroad
must have a program for the ongoing education of its locomotive engineers to assure that they
maintain the necessary knowledge concerning personal safety, operating rules and practices,
mechanical condition of equipment, methods of safe train handling (including familiarity with
physical characteristics), and relevant Federal safety rules.

Section 240.123(b) provides a railroad latitude to select the specific subject matter to be covered,
duration of the training, method of presenting the information, and the frequency with which the
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training will be provided. The railroad must describe in this section how it will use that latitude
to assure that its engineers remain knowledgeable concerning the safe discharge of their train
operation responsibilities so as to comply with the performance standard set forth in §
240.123(b). This section must contain sufficient detail to permit effective evaluation of the
railroad's training program in terms of the subject matter covered, the frequency and duration of
the training sessions, the training environment employed (for example, and use of classroom, use
of computer based training, use of simulators, use of film or slide presentations, use of on-job-
training) and which aspects of the program are voluntary or mandatory.

Safe train handling involves both abstract knowledge about the appropriate use of engine
controls and the application of that knowledge to trains of differing composition traversing
varying terrain. Time and circumstances have the capacity to diminish both abstract knowledge
and the proper application of that knowledge to discrete events. Time and circumstances also
have the capacity to alter the value of previously obtained knowledge and the application of that
knowledge. In formulating how it will use the discretion being afforded, each railroad must
design its program to address both loss of retention of knowledge and changed circumstances,
and this section of the submission to FRA must address these matters.

For example, locomotive engineers need to have their fundamental knowledge of train operations
refreshed periodically. Each railroad needs to advise FRA how that need is satisfied in terms of
the interval between attendance at such training, the nature of the training being provided, and
methods for conducting the training. A matter of particular concern to FRA is how each railroad
acts to assure that engineers remain knowledgeable about safe train handling procedures if the
territory over which a locomotive engineer is authorized to operate is territory from which the
engineer has been absent. The railroad must have a plan for the familiarization training that
addresses the question of how long a person can be absent before needing more education and,
once that threshold is reached, how the person will acquire the needed education. Similarly, the
program must address how the railroad responds to changes such as the introduction of new
technology, new operating rule books, or significant changes in operations including alteration in
the territory engineers are authorized to operate over.

Section 4 of the Submission: Testing and Evaluating Persons Previously Certified

The fourth section of the request must contain information concerning the railroad's program for
testing and evaluating previously certified locomotive engineers. As provided for in § 240.125
and § 240.127, each railroad must have a program for the ongoing testing and evaluating of its
locomotive engineers to assure that they have the necessary knowledge and skills concerning
personal safety, operating rules and practices, mechanical condition of equipment, methods of
safe train handling (including familiarity with physical characteristics), and relevant Federal
safety rules. Similarly, each railroad must have a program for ongoing testing and evaluating to
assure that its locomotive engineers have the necessary vision and hearing acuity as provided for
in § 240.121.

Sections 240.125 and 240.127 require that a railroad rely on written procedures for determining
that each person can demonstrate his or her knowledge of the railroad's rules and practices and

58



skill at applying those rules and practices for the safe operation of a locomotive or train. Section
240.125 directs that, when seeking a demonstration of the person's knowledge, a railroad must
employ a written test that contains objective questions and answers and covers the following
subject matters: (i) Personal safety practices; (ii) operating practices; (iii) equipment inspection
practices; (iv) train handling practices (including familiarity with the physical characteristics of
the territory); and (v) compliance with relevant Federal safety rules. The test must accurately
measure the person's knowledge of all of these areas.

Section 240.125 provides a railroad latitude in selecting the design of its own testing policies
(including the number of questions each test will contain, how each required subject matter will
be covered, weighting (if any) to be given to particular subject matter responses, selection of
passing scores, and the manner of presenting the test information). The railroad must describe in
this section how it will use that latitude to assure that its engineers will demonstrate their
knowledge concerning the safe discharge of their train operation responsibilities so as to comply
with the performance standard set forth in § 240.125.

Section 240.127 directs that, when seeking a demonstration of the person's skill, a railroad must
employ a test and evaluation procedure conducted by a designated supervisor of locomotive
engineers that contains an objective evaluation of the person's skills at applying the railroad's
rules and practices for the safe operation of trains. The test and evaluation procedure must
examine the person's skills in terms of all of the following subject matters: (i) Operating
practices; (ii) equipment inspection practices; (iii) train handling practices (including familiarity
with the physical characteristics of the territory); and (iv) compliance with relevant Federal
safety rules. The test must be sufficient to effectively examine the person's skills while operating
a train in the most demanding type of service which the person is likely to encounter in the
normal course of events once he or she is deemed qualified.

Section 240.127 provides a railroad latitude in selecting the design of its own testing and
evaluation procedures (including the duration of the evaluation process, how each required
subject matter will be covered, weighing (if any) to be given to particular subject matter
response, selection of passing scores, and the manner of presenting the test information).
However, the railroad must describe the scoring system used by the railroad during a skills test
administered in accordance with the procedures required under § 240.211. The description shall
include the skills to be tested and the weight or possible score that each skill will be given. The
section should also provide information concerning the procedures which the railroad will follow
that achieve the objectives described in FRA's recommended practices ( see appendix E) for
conducting skill performance testing. The section also gives a railroad the latitude to employ
either a Type 1 or a Type 2 simulator (properly programmed) to conduct the test and evaluation
procedure. A railroad must describe in this section how it will use that latitude to assure that its
engineers will demonstrate their skills concerning the safe discharge of their train operation
responsibilities so as to comply with the performance standard set forth in § 240.127.

Section 240.121 provides a railroad latitude to rely on the professional medical opinion of the
railroad's medical examiner concerning the ability of a person with substandard acuity to safely
operate a locomotive. The railroad must describe in this section how it will assure that its
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medical examiner has sufficient information concerning the railroad's operations to effectively
form appropriate conclusions about the ability of a particular individual to safely operate a train.

Section 5 of the Submission: Training, Testing, and Evaluating Persons Not Previously Certified

Unless a railroad has made an election not to accept responsibility for conducting the initial
training of persons to be locomotive engineers, the fifth section of the request must contain
information concerning the railroad's program for educating, testing, and evaluating persons not
previously trained as locomotive engineers. As provided for in § 240.123(c), a railroad that is
issuing an initial certification to a person to be a locomotive engineer must have a program for
the training, testing, and evaluating of its locomotive engineers to assure that they acquire the
necessary knowledge and skills concerning personal safety, operating rules and practices,
mechanical condition of equipment, methods of safe train handling (including familiarity with
physical characteristics), and relevant Federal safety rules.

Section 240.123 establishes a performance standard and gives a railroad latitude in selecting how
it will meet that standard. A railroad must describe in this section how it will use that latitude to
assure that its engineers will acquire sufficient knowledge and skill and demonstrate their
knowledge and skills concerning the safe discharge of their train operation responsibilities. This
section must contain the same level of detail concerning initial training programs as that
described for each of the components of the overall program contained in sections 2 through 4 of
this appendix. A railroad that plans to accept responsibility for the initial training of locomotive
engineers may authorize another railroad or a non-railroad entity to perform the actual training
effort. The authorizing railroad may submit a training program developed by that authorized
trainer but the authorizing railroad remains responsible for assuring that such other training
providers adhere to the training program submitted. Railroads that elect to rely on other entities,
to conduct training away from the railroad's own trackage, must indicate how the student will be
provided with the required familiarization with the physical characteristics for its trackage.

Section 6 of the Submission: Monitoring Operational Performance by Certified Engineers

The final section of the request must contain information concerning the railroad's program for
monitoring the operation of its certified locomotive engineers. As provided for in § 240.129,
each railroad must have a program for the ongoing monitoring of its locomotive engineers to
assure that they operate their locomotives in conformity with the railroad's operating rules and
practices including methods of safe train handling and relevant Federal safety rules.

Section 240.129 requires that a railroad annually observe each locomotive engineer
demonstrating his or her knowledge of the railroad's rules and practices and skill at applying
those rules and practices for the safe operation of a locomotive or train. Section 240.129 directs
that the observation be conducted by a designated supervisor of locomotive engineers but
provides a railroad latitude in selecting the design of its own observation procedures (including
the duration of the observation process, reliance on tapes that record the specifics of train
operation, and the specific aspects of the engineer's performance to be covered). The section also
gives a railroad the latitude to employ either a Type 1 or a Type 2 simulator (properly
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programmed) to conduct monitoring observations. A railroad must describe in this section how it
will use that latitude to assure that the railroad is monitoring that its engineers demonstrate their
skills concerning the safe discharge of their train operation responsibilities. A railroad must also
describe the scoring system used by the railroad during an operational monitoring observation or
unannounced compliance test administered in accordance with the procedures required under §
240.303. A railroad that intends to employ train operation event recorder tapes to comply with
this monitoring requirement shall indicate in this section how it anticipates determining what
person was at the controls and what signal indications or other operational constraints, if any,
were applicable to the train's movement.

Section 7 of the Submission: Procedures for Routine Administration of the Engineer
Certification Program

The final section of the request must contain a summary of how the railroad's program and
procedures will implement the various specific aspects of the regulatory provisions that relate to
routine administration of its certification program for locomotive engineers. At a minimum this
section needs to address the procedural aspects of the rule's provisions identified in the following
paragraph.

Section 240.109 provides that each railroad must have procedures for review and comment on
adverse prior safety conduct, but allows the railroad to devise its own system within generalized
parameters. Sections 240.115, 240.117 and 240.119 require a railroad to have procedures for
evaluating data concerning prior safety conduct as a motor vehicle operator and as railroad
workers, yet leave selection of many details to the railroad. Sections 240.203, 240.217, and
240.219 place a duty on the railroad to make a series of determinations but allow the railroad to
select what procedures it will employ to assure that all of the necessary determinations have been
made in a timely fashion; who will be authorized to conclude that person is or is not qualified;
and how it will communicate adverse decisions. Documentation of the factual basis the railroad
relied on in making determinations under §§ 240.205, 240.207, 240.209, 240.211, and 240.213 is
required, but these sections permit the railroad to select the procedures it will employ to
accomplish compliance with these provisions. Sections 240.225 and 240.227 permit reliance on
qualification determinations made by other entities and permit a railroad latitude in selecting the
procedures it will employ to assure compliance with these provisions. Similarly, § 240.229
permits use of railroad selected procedures to meet the requirements for certification of engineers
performing service in joint operations territory. Sections 240.301 and 240.307 allow a railroad a
certain degree of discretion in complying with the requirements for replacing lost certificates or
the conduct of certification revocation proceedings.

This section of the request should outline in summary fashion the manner in which the railroad
will implement its program so as to comply with the specific aspects of each of the rule's
provisions described in preceding paragraph.
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FRA Review

The submissions made in conformity with this appendix will be deemed approved within 30 days
after the required filing date or the actual filing date whichever is later. No formal approval
document will be issued by FRA. The brief interval for review reflects FRA's judgment that
railroads generally already have existing programs that will meet the requirements of this part.
FRA has taken the responsibility for notifying a railroad when it detects problems with the
railroad's program. FRA retains the right to disapprove a program that has obtained approval due
to the passage of time as provided for in section § 240.103.

FRA initially proposed specifying the details for most aspects of the programs being submitted
under this appendix. The proposed rule contained a distillation of the essential elements of pre-
existing training, testing, evaluating, and monitoring programs that appear to result in railroads
having locomotive engineers who operate locomotives and trains safely. The proposal contained
very specific details for each aspect of the program that appeared to contribute to that result.
Those details included such things as the duration of classes intended to teach operating rules as
well as the interval and methodology for acquiring familiarization with physical characteristics
of an engineer's operational territory. Railroads commenting on the proposed rule did not
question the validity of the FRA's views concerning the essential elements of an effective
program but did convince FRA that they should be given more discretion to formulate the design
of their individual programs.

Rather than establish rigid requirements for each element of the program as initially proposed,
FRA has given railroads discretion to select the design of their individual programs within a
specified context for each element. The proposed rule, however, provides a good guide to the
considerations that should be addressed in designing a program that will meet the performance
standards of this final rule. In reviewing program submissions, FRA will focus on the degree to
which a particular program deviates from the norms identified in its proposed rule. To the degree
that a particular program submission materially deviates from the norms set out in its proposed
rule which was published in the FEDERAL REGISTER on December 11, 1989 (54 FR 50890),
FRA's review and approval process will be focused on determining the validity of the reasoning
relied on by a railroad for selecting its alternative approach and the degree to which the
alternative approach is likely to be effective in producing locomotive engineers who have the
knowledge, skill, and ability to safely operate trains.

[56 FR 28254, June 19, 1991, as amended at 74 FR 25175, May 27, 2009; 74 FR 68185, Dec. 23,
2009]
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240 App C

Appendix C to Part 240-Procedures for Obtaining and Evaluating Motor Vehicle Driving
Record Data

The purpose of this appendix is to outline the procedures available to individuals and railroads
for complying with the requirements of section 4(a) of the Railroad Safety Improvement Act of
1988 and §§ 240.109, 240.111 and 240.205 of this part. Those provisions require that railroads
consider the motor vehicle driving record of each person prior to issuing him or her certification
or recertification as a qualified locomotive engineer.

To fulfill that obligation, a railroad must review a certification candidate's recent motor vehicle
driving record. Generally, that will be a single record on file with the state agency that issued the
candidate's current license. However, it can include multiple records if the candidate has been
issued a motor vehicle driving license by more than one state agency. In addition, the railroad
must determine whether the certification candidate is listed in the National Driver Register and,
if so listed, to review the data that caused the candidate to be so listed.

Access to State Motor Vehicle Driving Record Data

The right of railroad workers, their employers, or prospective employers to have access to a state
motor vehicle licensing agency's data concerning an individual's driving record is controlled by
state law. Although many states have mechanisms through which employers and prospective
employers such as railroads can obtain such data, there are some states in which privacy
concerns make such access very difficult or impossible. Since individuals generally are entitled
to obtain access to driving record data that will be relied on by a state motor vehicle licensing
agency when that agency is taking action concerning their driving privileges, FRA places
responsibility on individuals, who want to serve as locomotive engineers to request that their
current state drivers licensing agency or agencies furnish such data directly to the railroad
considering certifying them as a locomotive operator. Depending on the procedures adopted by a
particular state agency, this will involve the candidate's either sending the state agency a brief
letter requesting such action or executing a state agency form that accomplishes the same effect.
It will normally involve payment of a nominal fee established by the state agency for such a
records check. In rare instances, when a certification candidate has been issued multiple licenses,
it may require more than a single request.

The National Driver Register

In addition to seeking an individual state's data, each engineer candidate is required to request
that a search and retrieval be performed of any relevant information concerning his or her driving
record contained in the National Driver Register. The National Driver Register (NDR) is a
system of information created by Congress in 1960. In essence it is a nationwide repository of
information on problem drivers that was created in an effort to protect motorists. It is a voluntary
State/Federal cooperative program that assists motor vehicle driver licensing agencies in gaining
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access to data about actions taken by other state agencies concerning an individual's motor
vehicle driving record. The NDR is designed to address the problem that occurs when chronic
traffic law violators, after losing their license in one State travel to and receive licenses in
another State. Currently the NDR is maintained by the National Highway Traffic Safety
Administration (NHTSA) of the Department of Transportation under the provisions of the
National Driver Register Act (23 U.S.C. 401 note). Under that statute, state motor vehicle
licensing authorities voluntarily notify NHTSA when they take action to deny, suspend, revoke
or cancel a person's motor vehicle driver's license and, under the provisions of a 1982 change to
the statute, states are also authorized to notify NHTSA concerning convictions for operation of a
motor vehicle while under the influence of, or impaired by, alcohol or a controlled substance,
and for traffic violations arising in connection with a fatal traffic accident, reckless driving or
racing on the highway even if these convictions do not result in an immediate loss of driving
privileges.

The information submitted to NHTSA contains, at a minimum, three specific pieces of data: the
identification of the state authority providing the information, the name of the person whose
license is being affected, and the date of birth of that person. It may be supplemented by data
concerning the person's height, weight, color of eyes, and social security account number, if a
State collects such data.

Access to NDR Data

Essentially only individuals and state licensing agencies can obtain access to the NDR data.
Since railroads have no direct access to the NDR data, FRA requires that individuals seeking
certification as a locomotive engineer request that an NDR search be performed and direct that
the results be furnished to the railroad. FRA requires that each person request the NDR
information directly from NHTSA unless the prospective operator has a motor vehicle driver
license issued by a state motor vehicle licensing agency that is “participating” under the
provisions of the National Driver Register Act of 1982. Participating states can directly access
the NDR data on behalf of the prospective engineer. The state agencies that currently are
authorized to access NDR data in that manner are identified in appendix D of this regulation.

Requesting NHTSA to Perform the NDR Check
The procedures for requesting NHTSA performance of an NDR check are as follows:

1. Each person shall submit a written request to National Highway Traffic Safety Administration
at the following address: Chief, National Driver Register, National Highway Traffic Safety
Administration, 1200 New Jersey Avenue, SE., Washington, DC 20590.

2. The request must contain:
(a) The full legal name;

(b) Any other names used by the person ( e.g., nickname or professional name);
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(c) The date of birth;

(d) Sex;

(e) Height;

(f) Weight;

(g) Color of eyes;

(h) Driver's license number (unless that is not available).

3. The request must authorize NHTSA to perform the NDR check and to furnish the results of
the search directly to the railroad.

4. The request must identify the railroad to which the results are to be furnished, including the
proper name of the railroad, and the proper mailing address of the railroad.

5. The person seeking to become a certified locomotive engineer shall sign the request, and that
signature must be notarized.

FRA requires that the request be in writing and contain as much detail as is available to improve
the reliability of the data search. Any person may supply additional information to that being
mandated by FRA. Furnishing additional information, such as the person's Social Security
account number, will help to more positively identify any records that may exist concerning the
requester. Although no fee is charged for such NDR checks, a minimal cost may be incurred in
having the request notarized. The requirement for notarization is designed to ensure that each
person's right to privacy is being respected and that records are only being disclosed to legally
authorized parties.

Requesting a State Agency To Perform the NDR Check

As discussed earlier in connection with obtaining data compiled by the state agency itself, a
person can either write a letter to that agency asking for the NDR check or can use the agency's
forms for making such a request. If a request is made by letter the individual must follow the
same procedures required when directly seeking the data from NHTSA. At present there are only
a limited number of state licensing agencies that have the capacity to make a direct NDR inquiry
of this nature. It is anticipated that the number of states with such capability will increase in the
near future; therefore, FRA will continue to update the identification of such states by revising
appendix D to this regulation to identify such state agencies. Since it would be more efficient for
a prospective locomotive engineer to make a single request for both aspects of the information
required under this rule, FRA anticipates that state agency inquiry will eventually become the
predominant method for making these NDR checks. Requests to state agencies may involve
payment of a nominal fee established by the state agency for such a records check.

State agencies normally will respond in approximately 30 days or less and advise whether there
is or is not a listing for a person with that name and date of birth. If there is a potential match and
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the inquiry state was not responsible for causing that entry, the agency normally will indicate in
writing the existence of a probable match and will identify the state licensing agency that
suspended, revoked or canceled the relevant license or convicted the person of one of the
violations referenced earlier in this appendix.

Actions When a Probable NDR Match Occurs

The response provided after performance of an NDR check is limited to either a notification that
no potential record match was identified or a notification that a potential record match was
identified. If the latter event occurs, the notification will include the identification of the state
motor vehicle licensing authority which possesses the relevant record. If the NDR check results
indicate a potential match and that the state with the relevant data is the same state which
furnished detailed data (because it had issued the person a driving license), no further action is
required to obtain additional data. If the NDR check results indicate a potential match and the
state with the relevant data is different from the state which furnished detailed data, it then is
necessary to contact the individual state motor vehicle licensing authority that furnished the
NDR information to obtain the relevant record. FRA places responsibility on the railroad to
notify the engineer candidate and on the candidate to contact the state with the relevant
information. FRA requires the certification candidate to write to the state licensing agency and
request that the agency inform the railroad concerning the person's driving record. If required by
the state agency, the person may have to pay a nominal fee for providing such data and may have
to furnish written evidence that the prospective operator consents to the release of the data to the
railroad. FRA does not require that a railroad or a certification candidate go beyond these efforts
to obtain the information in the control of such a state agency, and a railroad may act upon the
pending certification without the data if an individual state agency fails or refuses to supply the
records.

If the non-issuing state licensing agency does provide the railroad with the available records, the
railroad must verify that the record pertains to the person being considered for certification. It is
necessary to perform this verification because in some instances only limited identification
information is furnished for use in the NDR and this might result in data about a different person
being supplied to the railroad. Among the available means for verifying that the additional state
record pertains to the certification candidate are physical description, photographs and
handwriting comparisons.

Once the railroad has obtained the motor vehicle driving record which, depending on the
circumstance, may consist of more than two documents, the railroad must afford the prospective
engineer an opportunity to review that record and respond in writing to its contents in accordance
with the provisions of § 240.219. The review opportunity must occur before the railroad
evaluates that record. The railroad's required evaluation and subsequent decision making must be
done in compliance with the provisions of this part.
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