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Friday, April 1, 1994

© DEPARTMENT OF THE TREASURY '~
Internal Revenue Service
26 CFR Part 4

RIN 1545AR15

Carryover Allocations and Other Rules
Relating to the Low-income Housing

' Credit. T
Correction - .

; ~ Inrule document 94-3515 beginning

on page 10067 in the issue of Thursday.

Mazch 3, 1994, make the following
corrections:

§1.42-12 [Corrected) _

On page 10074, in the third column,
in §1.42-12(a), in the sixth line, insert
a comina after **1994°"; and in the
second linte from tha bottom, *1.42-9”
should read *1.42-3". ~

BILLING CODE 1506-81-0

émaszo:
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28 CFR Parts 1 and 602

[TD a520]
RIN 1545-AR1S

Carryover Allocations and Other Hdl;s L
go:dtllng to the Low-Incoms Houslng R
t . -

. AGENCY: Interm.l Revenua Service [IRS]
Treasury. - ) -~
ACTION: Final regulations

SUMMARY: This document contains final
-regulations concerning the low-income
housing credit under section 42 of the -
In Revenus Code. The regulahons
provide guidance with respect to:
Eligibility for a carryover ocatinn.
procedures for electing an a rsropmte
percentage month; the general public

- use requiremsnt; utility allowances to

" be used in determining gross rent; and

" the inclusion of the cost of certain -
services in gross rent. The regulations
incorporate and expmd upon the - - -
guidance provided by Notice 89-1,
1986-1 C.B 620, and Notice 89-6, .

' 1989~1 C.B. 625. This Information will

. assist State and local housing credit -
agencies and taxpayers in complying - .
with the requirements of section 42. The v
regulations affect taxpayers that apply -
for or claim the low-income housing tax
credit and State and local housmg credit
agencies,
DATES: These regulations are effective
May 2, 1994,

For dates of spphcab:hty of these

regulations, see § 1.42-12.
FOR FURTHER INFORMATION CONTACT:
Christopher J. Wilson (202) 622-3040
{not a toll-free call).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information
contained in this final regulation have
been reviewed and approved by the
Office of Mansgement and Budgst in
accordance with the requirements of the
Paperwork Reduction Act (44 US.C,
3504(h)}) under control oumber 1545-
1102. The estimated annual burden per
State or local govermnment tespondent/
recordkeeper varies from 18.60 hours to
51.63 hours, with an estimated average
of 39.61 hours. The estimated annual
burden for all other respondent/
recordkeepers varies from 1.90 hours to
6.20 hours, with an estimated average of
4.50 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the internal Revenue Service, Attn: IRS
Reports Clearance Officer, PC:FP, -
Washington, DC 20224, and to the
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Ofice of Management and Budget, Atla:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washinglon, DC
20503,

Background
- OnDecember 29, 1962, the IRS -
published a notice of proposed
- rulemaking in the Federal Register (57.
- FR 61852) proposing amendments to the
. . Income Tax Regulations {26 CFR part 1)
" . upder section 42 of the Internal Revenue

. Code of 1986, as amended, These * -

- '- smendments provids guidanceon - -

*  sqreral requirements of the low-income
" bousing tex credit and incorporste and

expand upan the guidance provided by

Notices 89-1 and B9-5. ' . B

Written commants respaading io the

" notice of proposed rulemaking were

. recaived. A public hearing was -

scheduled for Fabruary 16, 1993,

pursuant tu & potice of public hearing

published simultapecusly with the
potice of proposed rulemaking.

" Howaever, the IRS received no requests
ip speak at the public hearing by the - -
designated date. On February 8, 1993,
the IRS pubiished a notice (58 FR 7497)

. cancelling the public hearin on the
propossd régulations, After '
consideration of the comments received,
the proposed reguiations are adopted as-

. revised by this Treasury decision.

" Explanation of Provisions

Carryover Allocations

Section 42 provides for s low-income
housing credit that may be claimed as
part of the general business credit under
section 38. In genesal, the credit is
allowable only to the extent that the
owner of a qualified low-income
building receives a housing credit )
aliocation from a State or local kousing
cedit agency (Agency).

Under section 42(h)(1)(E), an
2location may be made 10 a qualified
building that has not yet been placed in
service, provided the building 1s placed
in service not later than the close of the
s2cond calendar vear failowing the
calendar vear of lhe allocation {a
c2ryover allocation). Section
s2(h{1MENii} defines a qualified
building s any building that is part of
z project if the taxpayer's basis in the
project {as of the close of the calendar
year of the aliocation] is more than 10
percent of the taxpayer's reasonably
expected basis in the project (as of the
close of the second calendar year
sHowing the caleadar year of the
allocation). Far these purposes, the
laxpayer’s basis equals the taxpayer's
basis in land and depreciable propenty.

52¢ 2 H.R Conl Rep. iNe. 1104, 100th

= —

Cong., 2d Sess. [-82 (1988}, 19883
C.B. 572. A carryover allocation may
also ba made to a multiple-building-
project under section 42(h){1)(F).

Commentators requested clarification
on whau a carryover allocation is
trested as if it had never been made. The
final regulations clarify that only &
failure to satisfy e requirement of .
section 42(h)(1) (E) or (F) that must be
satisfied by the close of the calendar
year of allocation will cause a carryover
allocation to be treated as if it had n.
been made, '

The proposed regulaticns provide that
a taxpayer does not have carryovar-
allocation basis in & project unless, by
the close of the calendar yearof ° -
allocation, the taxpayer is the owner, for
federal income tax purposes, of lend or
depreciable real property expocted 1o ba
part of the Emiect. The 8nal regulations
do not explicitly contain this o
requirement. After further ,
consideration, the IRS beligves that
satislaction of the requirements of -
§1.42-6 is sufficient 10 ensure that &
taxpayer intends to complete a qualified

" low-income housing project. For

exampls, if 8 taxpayer has basis in land
or depreciable property that is :
reesonsbly expected to be part of a
project and the requirements of § 1.42-
6 are otherwise satisfied, the taxpayer
has carryover-allocation basis with
respect to the land or depreciable -
property. This basis includes all items
that are properly capitalizable with
respect to the land or depreciable
property. Thus, notwithstanding the
rule.in Notice 89~1 {o the contrary. &
nonrefundable downpayment ior, or ant
amount paid to acquire an option to
purchase, land or depreciable propenty
may be included in carryover-allocation
basis if properly capitalizabie into the
basis of land aor depreciable propenty
that is reasonahly expected to be part of
& project. -
Commentators objected to the
exclusion-of credit application fces from
camryover-aliocation basis and requested
that the final regulations permit these
fees to be included in carryover-
allocation basis. On further
consideration, it eppears that an
absolute prohibition against the
inclusion of application fees (and
compliance monitoring fees, which
were alse not inciuvded) in carryover-
allocation basis is not warranted.
Accordingly, the final regulations
subject credit application and
compliance monitoring fees to the same -
standards imposed upon other fees
under the regulations. For example, il 2
{ee is properly capitalizable as part of
the taxpayer'sbasis in land or
depreciable property that is reasonably

expected to be part of 8 project. the fes
is included in carryover-eliocation
basis,

Verification of Basis

The proposed regulations provide
varification requirements and

. procedures that an Agency must follow
- to ensure thst the minimum basis

requirement that is required to ba mat
by the close of the year of allocation i, .
in fact, mot. A commentaior suggested
that the basis veribcation requiremsents
are too burdensoma to Agencies and
that Agencies lack the expestise 10 verify
the costs includible in basis, The IRS .
does not axpect Agencies to audit -
projects or make legal determinations.
Rather, tha propesed regulations
Erovide that an Apency may verify tha -

asis requirement by requiring the .
taxpayer to obtain a certification from -
an attorney or certified public )
accountant that the taxpayer has )
incurred the minimum required basis by
the close of the calendar year of
allocation. Accordingly, the final
regulations adopt the basis varification
requirement of the proposed
regulstions, '

Requirements for Moking Carryover
Allocations . .

The proposed regulations provide
guidance on the information needed for
carryover atlocation docurnents. A -
comroentator suggested that the final
regulations clarify whether a newly -
constructed buiidinn that receives gn -
allocation of credit in different cajendar
years must bave a separate Formn 8509
for each allocation and, if so, whether
the same building identification number
(B.L.N.) should be used.

The final regulations clarify that, in
this and similar situations, & separats
Form 8609 is necessary for both
allocations and that the B.L.N. assigned
to the building for the first allocation
also is used for the subsequent
allocation. ’

Use by the General Public

The legislative bistory of section 42
provides that residential rental units .
must be for use by the general public,
Residential rental uaits are not for use
by the general public, for example, if the
units are provided only for members of
a social organization or provided by an
employer {or its employecs. The
proposed regulations provide an
exception for an employer-provided
resident manager unit that is 2 facility
reasonably reauired by a project.

Commenlators suggested that the
exceplion for a resident manager unit be
expanded to ioclude a unit sccupiod by
a full-time maintenance persan. Afier
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further review, IRS the Service and the .

" " Treasury have concluded that the .. . - .

-, refarence to a resident manager unit in_ .

the proposed regulstions was

- inappropriate because the general .- .
." public use requirement only applies to
"residential rental units. A unit '
'oc:upiedbyahllumamxdent SR
: mpanager or a full-time maintenance ..

tis:.

person {s not 8 residentiai rental unit’

- <. but is & facility reasonably required by ™

“. a project. See Rov. Rul 92-81, ‘1992—2

.+ CB, 2. Accordingly, the final .-
 regulations remove the refemnce to a-
o residenzmamgerunit. St

'-_:'::-Uub!yAﬂowunces ROERIE "'"

A commentator suggestad I.bat tha
tions provide that in areas
ers is & utility allowance -~ -

’ mmse without a corresponding

increase In area medien gross income,
an owner may adjust the rent upwarnds
so that rent receipts do not decressa.

. below the minimum rent floor of sectioa

42{g}(Z}{A). Bacause a change of this
nature requires an amendment to the
statuts, the final regulations do not .-

" adopt this suggestion.
Special Analyses T

-

It has been determined that tht.s

.. Treasury decision is not 8 nguﬁcant

" . regulatory action as defined in -

Executive Order 12866. It has also be-en

determined that section 553(b) of the

Administrative Procedure Act (5 US.C.-
chapter 5} and the Regulatory Flexibility
Act (5 U.5.C. chapter &) do not apply to
these regulations, and, therefore, a
Regulatory Flexibility Analysis is not
required. Pursuant to section 7805(f) of .
tbe Internal Revenue Code, the notice of
the proposed rulemaking for the
repulations was submitted to the Chief -
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business. -
Drafting Information

The principsl author of these

lstions is Chnstopher] Wilson,

Office of the Assistant Chief Counsel
{Passthroughs and Special Industries),
Internal Revenue Service. However,
other personnel from the IRS and the
Treasury Department participated in

" their developroent.

26 CFR Part 602

List of Subjects
26 CFR Part 1

Locome taxes, Reporting and
recordkeeping requirements. -

Reponmg sad reoozﬂkaepmg :

- reqm.remanls. " -

USC.QZ(n] AR e

. ' Par. 2. Section 1 42-6 is added ‘ ' '-
§1.42-7 15 added and reserved, and -

10069
R ————
Adeption of Amendments to the under b)1) of this sectio:
Regulations. _ the fol]m tations » il
1y, 26 cnz pms 1 and 502 (i) Taxpayer must have g,asxs In Iand
are amended as follows: ~ - ordepreciable property related to the
- - project, A taxpaysr has over . -
pAHT 1..mcoue TAXES Lk - allocation basis to the extent that It hu )

m;rlph 1. The nuLhonty citnuon .'
. for part 1 is amended by adding an antry
in numerical order to read as follows:,
Authority: 26 U.S.C. 7805 * * * -

Sections 1.42-6, 1.42-8, 1.42~9, 1, 42—10
1.42-11, and 1.42~12 also {ssued undw za -

§5 1.42—8 through 1. 42-12are added to’.
read us follows: :

- §1.42-8 Buildings qualltylng for canyowr

sliocations..
{a) ai!ombons, A carryuwr
allocation is an allocation that meets the
ments of section 42(h){1) (E}or
(F). If the requirements of section .~
42(11](1] (E) ot (F) that are required to be .
tisfied by the close of the calendar ..

exarnple, if the taxpayer’s basis in the.
project as of the close of the calendar

- year of allocation is not more than 10

- percent of the taxpayet’s reasonably -
- expected basis in the project as of the
close of the second calendar year
following the year of allocation, the -
carryover ailocation is not valid and is
treated as if it had not been mede,

(b) Camryover-ailocation basis—{1} In
generol. Subject to the limitations of
paragraph (b)(2) of this section, a

taxpayer's basis in a project for purposes -

of section 42(h}(1) (E)(ii) or (F)
[carryovor-nllocauou basis] is the
taxpayer's adjusted basis in land or
depreciable property that is reasonably
expected to be part of the project, .

. whether or not these amounts are

includible in eligible basis under .
section 42{d). Thus, for example, il the-

project is to include property that is not

residential rentsl propenty. such as -
commercial space. the basis attributable
to the commercial space, although not
includible in eligible basis, is includible
in carryover-aliocation basis. The
adjusted basis of land and depreciable
property is determined under sections
1012 and 1016, and generally includes
the direct and indirect custs of
acquiring, constructing. and .
rehabilitating the property. Costs

* otherwise includible in carryover-

allocation basis ars not excluded by .

-reasod of having been incurred ptior to.

the calendar year in which the carryover
allocation is made. :
[2) Limitations—For purposes of -

determining carryover-allocation basis -

> basis In land or depreciabls property -

and the land or depraciable property is
reasogably expectad to be part of the:

. praject for which the carryover - .- .
allocation 1s made. This basis includes '
all items that are progerly capitalizable .
with respect to the land or depreciable. -

° property. For example, & nonrefundabls -~ -

downpayment for, or an amount paid to
acquire an option to purchase, land or ",
depreciable property may be included ~
in carryover-allocation basis if properly '
capitalizable Into the basis of landor .
depreciable property that is raus-ona.bly
to be part of & project: - :
ii) High cost areas. Anymc:usem
eligible basis that may result under + - -
section 42(d)(S)(C) from a building's’ .
- location in a qualified census tract or .
difficult development ares {s not taken -

et t t rmining carry Y
yeumnotuﬁsﬁed,thaauoaﬁonk-"' into sccount in date & over

- trested as if it had not been made, For -

allocation bas:.s or rea.sonably e:cpectod
is.. -
(iif) . Amounts not treated as paid or

I incuried, An amount is not includible

in carryover-allocation basis unless it ls
treated s paid or incurred under the -

" method of accounting used by the

taxpayer. For example, a cash methed. ™.
taxpayer cannot include construction
costs in carryover-aliocation basis
unless the costs have been paid, and an.
sccrual method taxpayer cannol include
construction costs in carryover-
allocation basis unless they have been
properly accrued. See paragraph
(BI2)(iv) of this section for a speaal rule
for fees. '

{iv) Fees. A fee is mcludable in
cartyover-allocation basis only to the
extent the requirements of paragraph
(b)2)(iii) of this section are met and—

(A) The fee is reasonable; .

{B) The taxpayer is legally obligated to

the fos; . .

(]'I'hefeeiscapitalizableaspmof
the taxpayer's basis in land or
depm«:mble property that is reasonably

ected to be part of the project;
D] The fee is not paid {orto be paid)

by the taxpayer to itself; and

{E] If the fee is paid {or to be paid) by
the taxpayer to a related person, and the
taxpayer uses the cash method of
accounting, the taxpayer could properly
accrue the fes under the accrual method
of accounting {considering, for example.
the rules of section 461(h]}. A person is
a2 related person if the person bears a
relationship to the taxpayer specified in
sections 267(b) or 7070h)(1). orif the
person and the taxpayer.are engaged in
trades or businesses under common -
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control {within the meaning of -
subsections (a] and {b} of section 52). .

(3} Reascnably expectad basis. Rules
similar to the rules of paragraphs (a) and
{b} of this section apply in determining
the taxpayer's reasonably
in a project {land and depreciable basis)
as of the close of the second calendar
year following the calenda‘x  year of tha )
‘allocation. © . -

{4) Examples. The following examples
[Mustrate the rules of pa.rag:raphs (a} and
. (b) of this section.-

Exampie 3. (1) Facts. C, an accrual-method
taxpayer, receives & carryover allocation &om
Ageocy, the state bousing credit agency, in
September of 1993, As of Lhat date, C has oot
begun construction of the low-incorne - -
housing building C plans to build. However,
C has owned the land on which C pians to
" build the building since 1985_ C's basis in the

land is $100,000. C nmmbly expects that’
by the end of 1995, C'y basis in the projsct
of which the building is to be a part will be
£2,000,000. C also expects that because the
project is jocated in a qualified census tract,
€ will b shle to increase its basis in the
project to $2,600,000. Before the closa of
" 1993, € incury $150,000 of costs for

architects’ fees and site preparstion. c’
properly accrues these costs under its
method of ncmunting and capitalues z.he e
costs, -

(ii) Determingtion of canjrover af!oaabon
hesis. C's $100,000 basis in the Jand is

tnchudible in carryover-sllocation basis even .

though C has awned the land since 1985. The
$150,000 of costs C has incurred for
architects' fees and site preperation are also

" includible in carryover- -ailocation basis. The
expecied increase in basis due to the pm]ect 1
location in a qualified census tract is not
\aken into account in determining C's .
carryover-allocation basis. Awordmgly Cs

. canyover-al}ocauon basis in the projact of
which the building is » part is $250.000,

* (ili}) Determination of whether buddmg is
qualified. Cd reasonably expected basis in
the project at the close of the second caleadar

year [ollowing the calendar year of nllocahon :

i3 $2,000,000. The expected increase in.

* _ eligible basis dua to the project’s locanon m

1 qualified censua tract is not taken into-
account in determining this amount. Bmuu
C's carryover-aliocation basie is more than 10
percent of C's reasonebly expectsd basis in. =
_the project of which the building is a part. ¢
" the building for which C recejved the.
.- carryover allocation is e qualified bunlcf
for purposes of section 42(b)(+NENii} and LR
paragraph (a) of this’ section,” . -
- Example 2. (i) Focts. D, an accrual method
_ taxpayer, raceives & carryover silocation from *
Agency, the stata housing credit agency, on -
September 11, 1993. As of that dats, D has *
not begun construction of the low-incoma
housing buildiog D plans te build and D does

oot have basis in the land oo which D plans -_

10 bulld the building. In 1993, D incurs some-
costs related o the planped building,
including architects’ fees. However. at the
clase of 1993, thase cosis do not exceed 310
percent of D's reasonably expecwd basls in

. lhe pm;ect

expected basis

- basis).

(il) Determination of whether buildingis - -
qualified. Becasuse D's castyover-ailocation .
basis is nol more-than 10 percent of D'y
reasonably expected basis in the project of
which the building is & part, the buildiog for.
which D received a carryover allocation is
not a qualified building for purposes of
section 42(]:)(1}(!5](!1) and parsgraph (a} of
this section. The carryover allocation to D is
notdvalid. and is treated as if it had not been
mads,

" {¢) Verification of basis by Agency—
{1} Veerification requirement. An Agency
that makes a carryover allocation to s
taxpayer must verify that, as of the close
of the calendar year of allocation, the
taxpayer has incurred more than 10
percent of the reasonably expected basis
in the project {lmd and deprecmble

{2) Manner uf venfcatmn An &gency
may verify that a taxpayer bas incurrad
more than 10 percent of its reasonably
expected basis in a project by obmmng

+ a certification from the taxpayer in

writing and under penalty of perjury,
- that the taxpayer has mcun'acf by the
close of the calendar year of the

allocation more than 10 percent of the
reasonably expected basis in the project,
The certification must be accompanied
by supporting documentation that the

ust S - e S .
* Agency must review. Supporting - " section 42(b)(1) (E] or (F) reduces the 5377

- documentation may include, for .-

incurred adequate basis by requiring-*
that the taxpayer obtain froman’ - -
attorney or certified public accountant a
written certification to the Agency, that
the attorney or accountant has examined
ail eligible costs incurred with respect
to the project and that, based upon this
examination, it is the attorney'sor ~ "~

accountant’s belief that the taxpayer has '

incurred more than 10 percent of its -

allocauon’i-'i'-f"" SRR
--(3) Time of verification. 'An Agency
inay require that the basis certification '

be submitted to or received by the, - -

yearo

= verify basis in order to accurately -
- complete the Form 8610, Annual Low-

- for the calendar year. If certification is~
not timely made, or supporting * ©°
documentation is lacking, inadequate,’
or does not actually support the © -~ .
certification. the Agency should notify *
the taxpayer and try to get adequate

documentation. If the Agency cannot - -
. verify before the Form 8610 is filed that .-

Lhe taxpayer has satisfiad the basis - -

- %

exarnple, copies of chacks or other. -~ *-
records of payments. Alternatively, an” ™

- A that the t hss"
gency may verify that the axpayer " jssued in that year.:

. allocation pursuant to section 42(h)(1)’

‘project, or if none exists, aspecnﬁc .

. reasonably expected basis in the pmject 3
. by the'close of the calenc_lar yearlpf the i

-Agenc?v aEmt;-r to the close of the calendar |
Jocation or within a reascnable*
*..time after the close of the calendar ygar - .
1:’ “of allocation. -The Agency will need to‘ L

requirement for a over allocation, -

the allocation Is treated as if it had not -
been made and the carryover allocation ™
document should notbe ﬁled mth tha ="

Form 8610.

{d) Requirements for ma}ang —
carryever allocations—{1) In generaj w
Generally, an allocation is made when - .
an Agency issues the Form 8609, Low- ~~ >
Income Housing Credit Allocation .. <"
Certification, for a building. See § 142~
1T(d){8)(ii}. An Agency does not issue: -
the Form 86409 fora building until the
building is placed in service. Howaver, +°
in cases where allocations of credit are -
mads pursuant to section 42{h){(1)(E)
{relating to carryover allocations for

- buildings) or section 42(b}{1}{F) - .
. {relating to carryover allocadons for
- muhtiple-building projects), Form 8609

is not used as the allocating document
because the buildings are not yet in
service. When an aliocation is made .
pursuant to section 42(h)(1) (E) or (F.”
the allocating document is the. == -+t
document meeting the requirements of
paragraph {d)(2) ot’ this section. In :
addition, when an allocation is made .
pursuant to section 42(b)(1)(F). the =~
requirements of paragraphb (d){3) of Lh.is .
section must be met for the allocatiof t3 ",: z
be valid, An aliccation pursuant.to < i -.

state-housing credit ceiling for the yeat - s .
in which the allocation is made, 3+
whether or not the Form 8609 is alsou

RN

{2) Requirements for ah‘ocabon An -«-_

(E} or {F) is made when an atlocatio
document containing the following,
information is compieted. signed, and
dated by an authonzed official of the;:

P T address of each building in I.he‘:. -

descriptmn of the lacation of each .
buildin,

* (i) The name, address, and taxpa_yer ‘

,_"idenuﬁc.anon number of the taxpayer Ty
. receiving the atlocation; :

- (iid) The name and addrés's of the ‘_"

L.

%Wl etaxpayer 1denuﬁcauon' L '

number of the Ageney; 1= ' * .
- (v} The date’ of the a.llocanon ik -
{vi) The housing credit dollar amou.nt ;';

allocated to the bmldmg or pm}eci ‘as i
" ‘applicable; - :
" Income Housing Credit Agencies Report o

vii] The tupayer 5 masonably

" expected basis in the project (land and .-

depreciable basis) as of the'close of the~*

- second calendar year following thez -7
" calendar yaar in wh:ch the allocanon is -

madae;

(viii} The laxpayer s basis in the
project (land and depreciable basns] as
of the close of-the calendar yearin -

“-~which the allocation is made and the - ‘



L - 2 [x):.The Bluild.mg ldanuﬁc;uon ot
“+ Number {B.LN.) to be assigned tooac.h

' percent

reasoasbly expected basis in thodprogéct :
- {land and depreciable basis) sy . the original with the Agency's Form -

Federal Register / Vol. 59, No. 42 / Thursday, March 3. 1994 / Rules and Regulations

——

10071 °

that basis bears to tha -

* close of the second following calendar -

- -mmdmmmachbuudmgmme'

pro]ed‘. uexpected tabe plncsd in 3
+ sarvice; and, =

T buﬁd.ln‘.ii.n the project: The B.LN. must £

+\ year,that the buildmg Is placed in”
.- service. This B.L.N. must be used forall -

 reflect

* made to the building, regardless of the

.1 allocations of credit for the building, For
= example, rehabilitation expenditures -.
"+~ treated as a separate new building under

L

L shtion 42(e) should not hava e sapmta v

.

B.LN. if the building to which the -

- rehabilitation expenditures are made -
- has a B.LN. In this case, the B.LN, used -
« for the rehabilitation expenditures shall

. building, although the rehabilitation _
7. -expenditures must have a separate Form' -
2" 8609 for the allocation: Sirpilarly, a

be the B.L.N..previously assigned to the

newly constructed building that ..

- recaives an-aflocation of credit in -

different calendar years must have s ]

“ separate Form 8609 for each allocatiom

.- The B.LN. assigned to the building for -

j’sub

Iaﬂocat.rorw—h] in general. An'
" allocation pursuant to section -
- 42(h){1)(F) {a project-based allocat:on]

the first allocation must be used for tha
uent allocation. .. "

(3} Special rules for’ pm;edéased

. Ioust meet the requiremnents of this

section as well as the requirements of .- -
section 42{h}(1XF). including the
thinimum basis requirement of section
42(h){1){ENii). .

{ii) Requirement of section
$2(h)IKFINILL). An allocation s.ausﬁas
the requirement of section
42(8)(21)(F)(i)(1) if the Form 8609 xhat is
issued for each building that is placed
in service in the project states the |
pomon of the project-based allocation
that is applied 1o that building.

(4) Recordkeeping requaremens—-h}
Taxpayer. When an allocation is made
pursuant to section 42(h)(1) {E} or (F).
the taxpayer must retain a copy of the
allocation document and filean -
additional copy with the Form 8609 that
ts issued to the taxpayer for a building
after the building is placed in service.
The taxpayer need only file a copy of
the allocation documenlt with the Form ™
8609 for the building for the first year -
the credit is claimed, However, the
Form B609 must be filed for the first
taxable year in which the credit is
claimed and for each taxsble year
thereafter throughout the compliance
period. whether ot not & credit is:

) cla.i.m_od for the taxable year. - r . ..

o year an allocation is-first 7=+

(ii} Agency. The Agsrcy must retain a
copy of the allocation document and fla

8610 that sccounts for the year the.
aeliocation is made. The Agency must .
also retzain & copy of the Form 8609 that -
is issued to the taxpayer and file the -

: ongi.na.l with the Agency's Fonn 8610 :
: that reflects the year the form is nssund.

(5) Separuate procedure for election of -

appropriate percentage month. Ifa’~ "<

taxpayer receives an'allocation under ¥~

" sectfon 42(h)(1) (E) ot (F) and wishes to':

““elect under section 42(b}(2)(A)(ii) to use’
the appropriate percentage for a month -
other than the tnonth in whicha =™

building is placed In service, the -

requirements specified in § 1.42-8 must”
be met for the election to be effective. -
(e) Special nules. The following rules E
apply for purposes of this section.” |
{1} Treatment of partnerships and ’
other flow-through entities. With respect,

' to taxpayers that own projects thmugh

pertnerships or other ﬂow-thmugh

. entities (e.g.. S corporations, estates, or

trusts}, carryover-allocation basis is .
determined at the entity level using the ™

* ;rules provided by this section. In

. addition, the entity is responsible for
" providing to the Agency the certification
and documentation required under the
basis verification requirement in -

. paragraph {c] of this section.

(2} Tmnsfems If land or depraaab!e :

) property that is expected o be part of

a project is transferred afier a carryover
allocation has been made for a building
that is reasonably expected to be part of
the project, but before the close of the
calendar year of the allocation, the’
transferee's carryover-allocation basis is
determined under the principies of this
section and section 42(d)(?). See also
Rev. Rul. 91-38, 1991-2 C.B. 3 (ses’
§601.601{d){(2)(ii}(b} of this chaptar}. In
addition, the transferee is trested as the
taxpayer for purposes of the basis
verification requirement of this section.
and therefore, is responsible for
providing to the Agency the required
certifications and documentation. -

51.42-7 Substantally bond-financed”
bulidings. [Resarvad]

§1.42-8 Election of appmpr!a‘ts
percentage month. :

(a) Election under section - :
42BN ZNANINI] to use the appmpnate

.percentage for the month of a binding

agreement—{1) In general. For purposes.
of section 42(b)(2){A){ii)(1). an
agreement between a taxpayer and an. -
Agency as to the housing credit dellar
amouat to be allocated to s bmldmg is
considered binding if it— :

(i} s in wTiting;

-

" section is an agreement by the Agency -

(i) Is binding under state law on the. .. .

Agency, the taxpayer, u.nd all mccesaow
in interest: -

(itl) Specifies the typels) of buudmg(s)'

~ to which the bousing credit dollnr

amount applies (Le., a newly- . : w
constructed or existing bulldi,ng or~
substantial rebabilitation treated as a .-
sepa.ruta Dew bu.lld.ing undar sactlon -

T 42{el); -
- {iv) Specxﬁu the housmg md:t dollar
amount to bs allocutad to the.: ' :

buildingis); and > r.: ok

() s datod and sigiied by the-

- taxpayer and the Agency during l.ha' L
month in which the requirements of -~
paragrapbs {a)(1} (i} l.h:ou.gh (iv] of this .
section gremet. ':-

[2) Effect on state housmg c-red:t T

- ceiling. Generally, a binding agreement -

described in paragraph (s)(1) of this - - ’
to sllocate credit to the taxpayer at a
future date. The binding agreement may’
include 3 reservation of creditora

.. binding commitment (under section. = -+

- 420(h)1)C)) to allocate creditin e future :
taxable year. A reservation or a binding * -
commitment to ailocate credit ina - -7~ -

" future year has no effect oni the stats - - ©

housing credit ceiling untl the yearthe . .
Agency actually makes an sallocation. -

However, if the binding agreementis ' -
alsc a carryover allocation under section -

- 4Z(h)(1} {E} or (F), the state housing

credit ceiling is reduced by the amount
aliocated by the Agency to the taxpayer
in the year the carryover allocation is
made. For a binding agreement to be a
valid carryover allocation, the

. requirements of paragraph (a){1) of this

section and § 1.42-6 must be met.

(3} Time and manner of making
election. An election under section
42(b}2HA)ii)(I) may be made either as
part of the binding agreement under
paragraph {a}{1) of this section to :
allocate & specific housing credit dollar -
amount of in a separate docurnent that
references the binding agreement. In
either case, the election must-—

{i] Be in writing;

(ii} Reference section a2{b){2) (A 1L(I);

(iii) Be signed by the ayer:

(iv} If it {5 in & séparate document, -
reference the bmdmg agreemant that
meets the requirements of pa.ragraph
{a)(1) of this section: and

(v} Be notarized by the 5th day
following the end of the month in which
the binding agreement was made.

(4) Multiple agreements—{i)
Rescinded agreements. A taxpayer may
not make an election under section
42(b)(2}{A)HIND for a building if an
election has previously been made for
the building for a different month. For
example. assume a taxpayer entered into
a binding agreement for allooation ofa

- -
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specific housing credit ddllar amount to
a building and made the election under
section 42(b)(2)(A)(ii)(I} to apply the
appropriate percentage for the month of
the binding agreement. If the bindin
agreement subsequently is rescinde
under state law, and tha taxpayer enters
- into a new binding agreement for:
allocation of a specific bousing credit
" dojlar amount to the building, the
laxpayer must apply.to the bmld.mg the
appropriate percentage for the elected
month of the rescinded binding
agreement. However, if no prior election
was made with respect to the rescinded-
binding agreement, the taxpayer may -
elect the appropriate percentage for the
month of the new binding agreement.
{ii} Increases in credit. gl'hva election
under section 42(b}(2](A)(u](D once.
made, applies lo any increase in the
credit amouat allocated for a building,
whether the increase occurs in the same
or in & subsequent year. However, in the
case of a binding sgreement (or
carryover allocation that is treated as a
binding agreement) to allocate a credit
-amapunt under section 42{e){1} for
. substantial rehabilitation treated as a
separate new building, a taxpayer may
make the election under section"

42{bH 2N AMIINT) notwir.hstandi_ng thata ~

prior election under section - )
42b)(2){ AN} is in eflect fora prior .
allocation of credit for a substantial
rehabilitation that was prevmusly
placed in service under section 42(e}.
(5) Amount allocated. The housmg
credit dollar amount eventually '
allocated to a building may be more or
" less than the amount specified in the
bmdmg agreement. Depending on the
Agency's determination pursuant to
section 42(m}{2) as to the financial
feasibility of the building (or project),
the Agency may allocate a greater
bousing credit dollay amount to the
building (provided that the Agency has™
additional housiag credit dollar " . | |

amounts available to allocate for the - -

calendar year of the allocation) or the .

Agency may allocate a lesser housing

- credit dollar amount. Under setion .
* 42(b){7)(D), in allocating a housing -

_ credit dollar amount, the Agency must’

."'specify the applicable percentage dnd .

maximum qualified basis of the -
_ building. The applicable percenta e
*may be less, but not greater than,

. appropriate percentage for the manth
the building is pla
manth elected by the taxpayer under

"section 42(b)2){ANii)(I). Whether the
appropriate percentage is the. . |
appropriate percentage for the 70-
percent present value credit or the 30-
percent present value credit is
determined under section 42(i){2} when
the building is placed in service.

" actuslly made. ?

in service, or the . -

(6) Procedures—{i) Taxpayer. The
taxpayer must give the original .
notarized election statement to the
Agency before the close of the 5th
calendar day following the end of the
month in which the binding agreement
is made, The laxpayer must retain a
copy of the binding agreement and the
election statement and must file an
additional copy of each with the .
taxpayer's Form 8609, Low-Income - .
Housing Credit Allocation Certification,
for the first taxable year in which credit -
is claimed for the building. - .

. (ii} Agency. The Agency must file
with the Internal Revenue Service the
original of the binding agreement and
the election statement with the Agency’s
Form 8610, Annual Low-Income
Housing Credit Agencies Report, that
accounts for the year the allocation is
The Agency must also
retain a copy of the binding agreement’
and the election statement.

[7) Examples. The {ollowing examples
illustrate the provisions of this section.
In each example, X is the taxpayer,
Agency is the state housiog credit
agency, and the carryover allocations
meet the requirements of § 1.42-6and

" are otherwise vahd

Example 1. (1] Ia August 1893, X and “-:

. Azcncy enter into an agrsement that Agangr

..! allocate $100,000 of housing credit.
do!lar amount for the low-income housing -
buliding X is constructing, The agreemsnt is
binding and meets all the reqummenu of .
paragraph {a)(1) of this section. The
egresment is a resarvation of crediy, notan-
allocation, and tharefore, has no effect on the
state housing credit ceiling, Ou or before

‘Seplember 5, 1993, X signs and has notarized

a written election statement that meers the -
requiremnants af paragraph(2){3) of this'
section. The applicable percentags for the -
building ia the appropriate percentage for the
momh of August 1993, . |

[ii) Agency makes a carTyover aliocauon of
5100,000 of housing credit dollar amount for
the building oo October 2, 1993, The.
carryover allocation reduces Agancy's stata
housing credit ceiling for 1993. Dueto -
unexpectsdly high construction costs, when
X places the building in service in July 1954,

the product of the building’s qualified basis - -

and the applicable percentage for the Y

+ buildiog {the sppropriate percentage for Lhe

month of August 1993} is $150.000, rather-
than $100,000. Notwithstandiog that oniy . .-
£100,000 of credit was allocaled for the .

. building in 1993, Agency may allocate an.

sdditional $50,000 of housing aedit doilar
amount lor the building from its state . -, .

housing cradit ceiling for 1994. The - . |

appropriats percantage for the month of
August 1993 is the spplicable percentage for
the building for the eatire 150,000 of credit
allocated for 1he building. even though
separate allocalions were made in 1993 end
1994, Because allocations were made for the
building in two separate calendar years,
AZONCY must issue two Forms 8609 to X, One

Form 8609 must reflect the $100.000
allocatjon made in 1993, and the other Form
8609 must reflect tha $5C,000 allocation
tnede in 1994.

{iii) X gives the onginal notarized .
statsment 10 Agency on or before September
5.1993, and retains & copy of the binding
sgreement, election statement, and carryover
sllocation document. X hiles 2 copy of the
binding sgreement, election statement, and
carryover allocation document with X's Farm
8609 for the Bcst taxable year in which X
claimas credit for the building, '

(iv] Ageocy files the original of the bmdmg
agreement, election statement, and 1993
carryover allocation document with its 1993
Form 8610. Agency retains & copy of the
binding sgreement, alection statemment, and .
carryover allocation document. After the
building is placed ip service ih 1994, Agency
Issues to X a copy of the Form 8609 reflecting
tha 1991 carryover aliocation of $100,000 and
files the ariginal of that form with its 1994
Form 8810, Agency also Gles the original of -
the 1994 Form B609 reflecting the $50,000
nilocation with its 1994 Form 8610 and
issues to X a copy of the 1994 Form 8609,
Agency retains copies of the Forms 8609 that
are issued to X.

Exemple 2. (i) In September 1993, X and
Agency soter into an agreement that Agency
w;ll sllocals $70,000 of housing credit dollar
. ampount for rebabilitation expenditures that X
" Iy incurring and that X will Geat as 8 pew .
low-incoma housing building under section

. 42(e)(1). The agreement is binding and meets

all the requirsments of paragraph (a}1) of

: -this section. The sgreement is a reservation

of credit, not an allocatian, and therefore, bas - -

no effect oo Agency's state housing credit .

- ceiling. On or before Ociober 5, 1993, X s:gns
.. nnd hes notarized & written election . -

statement that meets the mqummenu of

paregraph{a)(3) of this section. The -~ ..~ ‘-"”- )

applicable percentage for the buxidmg is the
appropriate percentage for the month of ~
September 1993, Agency makesa c:myo#er :
allocation of $70,000 of housing credit doilar -
amount for the buiiding on November 15, - -
1993, The cauryaver allocation reduces by
$70.000 Agency's state houstng credit cenhng
for 1993. .

(ii) In October 1994 X and Agency enter
into ancther binding agrevment meeting the .

© requiréments of paragroph (8)1) of this .o -
sectiod. Under the agreement, Agency Wl“ o
- allocate $50,000 of housing credit dollar ., -

amount for wdditional rehabilitation

»

expenditures by X that qualify as a secand. % I

separate new building under section 32fe)(A)L s

On or before November 5, 1994, X signs and ; T

has notarized 8 writlen election statement .-
* meeting 1be requirements of paragraph {a)(¥) "=

. of this sectlon. On December 1, 1994, X

receives 3§ carryover allocation under secnon
42(h)(1)(E) Tor $30,000. The carryover - . 2
allocation reduces by $50.000 Agency's state..
housing credit ceiling for 1994, The
applicabie percantage [of the rehablhlauon
expanditures treated as the secoad separate -
new building is the appropriate pefceaiage -
for the month of October 1994, not -
September 1993. The appropriate percentage
for the momh of September 1997 still apphes
te the allocation of 570,000 for the
rehabilitation expenditures treated as the first

..\"
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soparaie new building Because ellocations -
ware made for the building in two separute
calendar years, Agency must lssus two Forms
8609 to X. One Form 8609 must reflect the |
$70.000 allocation mede in 1993, and the '
other Form 8609 must reﬂoct the $50 ooo
aliocation mads in 1994.

S%e (1) X gives tha Grst ongml Dotarized '
statament to Agency on or befors October 5.
*.1993, and retains a copy of the first binding -
- agreement, elsction staierment. and carryover

" aflocation decument lssued in 1993, X gives

.. the sscond arigiml"notannd staternent 1o
.. "Agency oo or before November 5, 1994, end |

* ratains a copy of the second blnding s
_’ agreement, slection statemD!t, and carryover
-“aliGcation document lssued in 1994. X files €
- mcopy of the binding sgreements, election 2.5,
- statements, and carryover atiocation v s .'_=-
. " documents with X's Forms 8609 for the ﬁrst

- taxable yeer in which X dums credit for the.
buﬁdings e v,

{iv) Ageocy retaing a mpy of the hlndmg ,

" agreements, slection statemnents, and |
carryover sllocation documents, Agency ﬁles
. the original of the first binding agreement,
election statement, end 1993 carryover -
- allocation document with its 1993 Form - -
8610, Agency files the original of the second
“binding agreement, election stetement, and
© . i 1904 carryover sllocation document with its’

" . 1994 Form 8610. Afer X notifies Ageacy of .~
*'the date sach building is placed in service.

the:Agency will issue coples of the respective

. ~. Forms-8609 to X, and file the originals of -

thése forms with the Agency's Form 8610
that reflects the yéer aach form is issued. The
Agency also retains copies of the Forms 8609

: (b] Election under section”.
 S2(b)ZNAJGINT to use the appmpnate :
percentage for the month tax-exempt .

- bonds are issued—{1) Time and manner
of making election. In the case of any
buildirg to which sectioa 42(h)(4)(B)
applies, an election under section

42(b)(2MA)ii}(T) to use the appropriate .

percentage for the month tax-exempt
bonds are issued must— i

{i) Be in writing:

(ii) Reference section
a2(D)2)(A)G):

(iii) Specify the percentage of the
aggregete basis of the building and Lhe
land on which the building is located
that i5 financed with the proceeds of
obligations described in section
42{hH41(A} [tax-exempl bonds);

(iv) State the month in which the lax
exempt bonds are issued; -

(v} State that the moath in whick the
tax-exempt bonds are issued is the
month elected for the appropriate
percentage to be used for the building; -

{vi) Be signed by the taxpayer: and

(vii) Be notarized by the SL{VI day
following the end of the month in wl'uch
the bonds are issued.

(2} Bonds issued in more than one
month. If a building described in seclion
42(h)(4)(B) (substantially bond-financed
building) is financed with tax-exempt
bonds issued in more than one month,

the taxpayer may elect the appropriats .
percentage for any month in which the
bonds are [ssued. Once the election is
mads, the appropriate percentage - © .
elected applies for the building even i ‘
all bonds are not issued in that month.
The requirements of this paragraph (b),
including the time limitation cuntmned
in pmgraEt 1) vil) of thas secuon.
must also be met. . _ - S
.[3) Limitations on npproprmte '
perceniage. Under section iz{m)(ZJ(D)
the credit allowable for a substantially-

. bond- finsnced building is limited to the

amount necessary to assure the project's
feasibility: Accordingly, in making the -

' determination under section 42(m}{2},- -

an Agency may uss an applicable™
percentage that is less, bul not greater ™
than, the appropriate percentage for the
month the building is placed in service,—-
of the month elected by the ayer -

- under section 42(b} 2){AMii ).

{4) Procedures—{i) Taxpayer. The .
taxpayer must provide the original
notarized electién statemnent to the
Agency before the close of the 5th
calendar day following the end of the
month in which the bonds are issued. If
an authority other than the Agency -
issues the tax-exempt bonds, tha .
taxpayer must also give the Agency &

. signed statemesnt from the issuing

euthority that certifies the information .
described in paragraphs (b)(1)(iii) and
[iv) of this section. The taxpayer must .
file & copy of the elaction statement
with the taxpayer’s Form 8609 for the
first taxable year in which credit is
claimed for the building. The taxpayer

must aiso retain a copy of Lhe election
statement. .

(ii) Agenc-y. The Ageacy must fla
with the Internal Revenue Service the
originai of the election statement and .
the corresponding Form 8609 for the
building with the Agency’s Form 8618
that reflects the year the Form B609 is-
issued. The Agency must also retain a
copy of the election statement md the
Form B8809.

§1.42-8 Foruse by the general publie,

(a) General rule. Il a resic :ntial rental
unit in a building is not for use by the
general public. the unit is not eligible .
for & section 42 credit. A residential
rental unit is for use by the general
public if the unit is rented \n & manner
consistent with housing policy
governing non-discrimination, as
evidenced by rules or regulations of the
Departmeat of Housing and Urban -
Deveiopment {HUD) {24 CFR subtitle A
and chapters | through XX). See HUD
Handbook 4350.3 [or its successor). A |
copy of HUD Handbook 4350.3 may be
requested by writing to: HUD, Directives

Distribution Sectlon, room B-100, 451
71h Suroet, SW., Washington, DC 20410,
(b} Limitations. Notwithstanding
paragraph (a) of this section, if a :
residential rental unit is provided only
for a member of a social organization or’

. provided by an employer for its

employees, the unit is not for use by the

- general public and s not eligible for -

credit under section 42. In addition, any
residential rental unit that is part of a

- bospital, nursing home, sanitarium, -

lifecare facility, trailer park, ot -

- intermediate care facility for tha T
-mentally and physically handlcapped is
. oot for use by the general public and is’

not eligible for eredit under section 42,
{¢) Treatment of units not for use by
the general public. The-costs .. ...
attributable to a residential reatal unit -
that is not for use by the general public
are not excludable from eligible basis by.

- reason of the unit’s ineligibility for the -

credit under this saction. However, in
calculatmg the applicable fruction, the
unit is treated as & residential rental u.mt
that is nota 1ow-1ncorna umt :

"§1 42-10 Utllltyallowanc-es. ST

(a} Inclusion of utility allowances in -
gross rent. If the cost of any utilities.
(other than teiephone) fora resideutial
rental unit are paid directly by the -
tenant(s}, the gross rent for that unit
includes the applicable utility -

- sllowance determined under this

section. This section only spplies for
purposes of determining gross rent
under section 42(5){2}(8](;:] as to rent
restricted units,

(b} Applicable utility aﬂowances—( 1)
FmHA-assisted bujidings. 1f a building
receives assistance from the Farmers
Home Administration (FmHA-assisted
building}. the applicable utility
allewance for-all rent-restritted units in
the building is the utility allowance -

* determined under the method

prescribed by the Farmers Home
Administration (FmHA} for the
building. Forexample. if a building -
receives assistance under FmHA's
section 515 program {whether or not the
building or its tenanis also receive other
state or federal assistance), the'
applicable wtility sllowance for all rent-
restricted units in the building is
determined using Exhibit A-6 of 7 CFR
part 1944, subpant E (or a successor
method of delermmmg utility
allowances).

(2} Buildings w:l.‘h FmHA ass:sted
tenants. If any tenant in 2 building
receives FmHA rental assistance .
payments (FmHA tenant assistance}. the
applicable utility allowance for all ren-
restricted units in the building
(including any units occupied by
tenants receiving HUD renta!l assistance



" | the estimated cost of that utility fora .- .  exists Tor tenants to obtain meals other - - -
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payments] is the applicabla FmHA ioterested party that obtains the jocal required as a condition of oocupén_cy: X
- utility allowance. - ) utility company estimate (the injtiating  must be included in gross rent even T
(3) HUD-reguloted buildings. If . party) must retain the original of the federaf or state law requires that the "7 ..
neither s building nor a.ni tenant in the  utility company estimate and must - services be offered 10 tenants by - O
building recei;e& FmHA o;sin%l furnish a copy of the local utility building owners. S
assistance, and the rents an utility company estimate to the owner of the . {ii) Exceptions—{A} Supportive Cndal
allowances of the building are reviewed  building (where the initiating party is services. sgcdo:;g(g)(zl(%ﬁ(ﬁi] provides' .
by HUD on an annual basis (HUD- not the owner), and the Agency that an exception for certain fees paid for -
mguiﬂ.tad buildj-ng]. the appucﬂbl‘ ) alloca‘ed credit to the bui]-d-ing (Whem support_iv. services. For purposes of iy “ _‘

utility allowancs for all rent-restricted the initiating perty is not the Agency). section 42[e}(2)(B)(iii va
units in the building is the applicable The owner of the building must make sanv'it;: is ,[f; érﬁéelﬁkﬁgﬁﬂ;& a. -

HUD utility a.ll‘owance. available copies of the utility compan lann rogram ; i -
(.4] Other buildings. i a building is estimmate to the tenants in the 'builgi.ng}.' ) En,bl:d ml:idents o?i?;?;::g:ﬁgﬁﬁm ;
neither an FmHA-assisted nor a HUD- (c) Changes in appiicable utility property to remain independent and ’
regulated building, and no tenantin the  aliowance. If at any time during the - avoid placement in a hospital, nursin
_building receives FmHA tenant : building’s extended use period {or, if héme. or intermediate care fa(.;illty iorg
gssistance, the applicable utility the building does not have an extended  thg mentally or physically handicapped. -
allowance for renl-restricted units in the use period, the building's compliance For a building described in sectjonp?e
building is determined under the period), the applicable utility allowance  4a(;)(3)(B)tiii) (relating to transitional”
following methods. - . for a unit changes, the new utility bousing for the homeless), a supportive -
() Tenants receiving HUD rental allowance must be used lo compute - geryirg includes any service provided to
assistance. The applicable utility - gross rents of rent-restricted units due 50504 tenants in locatin andpretainin :
allowance for any rent-restricted units 90 days after the change. For example, permanent housing. 8 . € -
occupied by tenants receiving HUD if rent must be lowered because a local {B) Specific project exce tion. G
ren_t assistapce payn!ants fHUD_lena-nl utility company estimate is obtained ~ rent d 0{::; at ifxc.l{.lde the c‘?)st oi’ ross
assistance) is the applicable Public -that shows a higher utility cost than the a0 "0 105 eny federally- p
Housing Authority (PHA} utility " otherwise applicable PHA utility . assisted l-yrci‘ect for th Ylderl yd N
allowancs established for the Section 8 allowance, the lower rent must be in bendi P e!i im oxd st::e gt y:fbef -
Existing Housing i effect for rent due mare than 90 days capp nce o ore

) {ii} Other tenan A) Cenera! rule. If ) e January 9, 1959].!.hat is authorized by 24~
none of the rules of paragraphs (b)(1), g::pt:: yd:;tei.;l;g? lacal utility ™ . CFR 278 to provide a mandatory meals -
.-(2), (3). and (4)(i) o:'dthis secﬁonnﬂgh_ §14211 Proviel - '- o ¢ -program. . ... . T e e
‘to any rent-restricted units in a building, §1.42- on of services. ..o . vy et drins and bansitc el
the appropriate ﬁlﬂ]l:)tiy g&waﬁe for the .- (a) General rule. Wg o, - m::‘z El‘foct!u s and msl uon.r .
units is the applicable utility ~ - - tenants of services othe housing . PN TP IS
allowanca, However, if a local utility’ = {whethet or not the services are *° g T in(;) ‘?Zezc_%wf??;g‘f; 3‘:“ satlf_‘i& 2
_ company estimate is obtained forany " significant) does not prevent the units - sffécti ;‘: 2 1994 Hough__ A4zt
unit in the building in accordance with ~ occupied by the tenants from qualifying - -;{: ;m S g et oo satemeats
ngﬂph (b){4)(ii)(B) of this section, as residential rental property eljgib]e for 3 g agro. n:fln .; d n statements,
tkat estimate becomes the appropriate - credit under section 42. However, any_ & e:;f?'o‘."’; : ocaM on oc;xgn:.et:;u LA
utility allowance for all rent-restricted  charges 1o low-income tenants for - ' ?nltl u;nto zore any::tlh o4 N at’
units of similar size and construction in.  services that are not optional generally’ oo ooy guidanca set forth in Nouce

the building. This local utility company  must be included in gross rent for . 891, 1989'1,,03‘ 620 (sea . .. PR o
“estimate procedure is not available fory purposes of section 42(g). - i’ § 501-501[(1)(«][“1(?3 of ih!srt:haptert]h_
and does not apply to units to which the u(ll-;% Services that are optional—{1} " ?\fled not be changed to con Ogm to &
rules of paragraphs (b) (1}, (2). {(3). or - General rule. A service is optional if . Lhres set forth in §§1.42-6 and 1.42-9" -
{4)(i) of this section apply. - payment for the service is not required - °“3h_1'42'1_2‘ - ) Sy
(B} Utility company estimate. Any °  as a condition of occupancy. For - - | - {b) Prior periods. Notice 89-1, 1988~ .
interested party (including a low- . *  axample, for a qualified low-income . 1 C.B. 620 and Notice 89-6, 1989-1 C.B.
income tenant, a building owner, ofan - bujlding with a common dining facility, . %2° {see § 601.601(d)(2Yii)(b) of this . . _
Agency) may obtain a local utility - - the cost of meals is not included in . Chapter) may be applied for periods ° . -
" company estimate for a unit.The .. - gross rent for purposes of section - . prior to May.2, 1994: P T

estimate is obtained when the interested  42(g)(2)(A) i payment for the meals in . - :
party receives, in writing, information  the facility Is not required as & condition- Sﬁgégo %H‘?Pﬁgggm%LNUMBERS
- from a local utility company providing.  of occupancy and a practical alternative . penUCTION ACT . - T
- unit of similar size and consttuction for. than from the dining facility. - - . . Par.3.Pant802is amended as e
_* the geographic ares in which'the - - .. . (2) Continual or frequent services. If =~ follows: - =~ -~ SO
* bullding containing the unit is located. *  continual or frequent nursing, medical, - 1, The authority citation continues to
* The local utility company estimste may - or psychlatric services are provided, It *  read as follows: : R
-** be obtained by an interested party at any - i3 presumed that the services arg not - - Authority: 26 USC. e T A
", time during the building's extended use - optional and thé building is ineligible ~ uthority: 26 U.S.C 7805 -y iy

L : e eyl

riod (see section 42(h)(6)(D)) or, if the  for the credit, as is the case witha * . - 2, Section 602.101(c) is ain'er:iled by 2 -
" building does not have sn extended use  hospital, nursing home, sanitarium, -~ * adding entries in numerical orderto the .|
period, during the building's - } © - lifecare facility, or mtermeg.iag ca.rc:u -7 table 10 read a3 follows: U
compliance period (see section 42(i)(1)). facility for the mentally and physically : : PR
Unless the parties agree otherwise, costs  handicapped. See also § 1.42-9(b}. §602.101 OMB control numbers. . >~
incurred in obtaining the estimate ara (3) Required services—{i} General . * = * ~ *7: f % S e

borne by the initiating pasty. The - rule. The cost of services thatare - - (e)e = *
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