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26 USC 415 note. (d) BPFECTIVE DATES,—

: (1) v gENERAL—The amendrﬁems made by subsections
(a) and (c) shall take effect as if included in the amendments
made by section 1526 of the Taxpayer Relief Act of 1997,
(2) SunsrctiON (b).—The amendments made by subsection
(b) shall take effect as if included in the amendments made
by section 647 of the Economic Growth and Tax Relief Reconeili-

ation Act of 2001,

SEC, 822, ALLOW ROLLOVER OF AFTER-TAY AMOUNTS IN ANNUITY

CONTRACTS.
26 USC 402, (a) IN GENERAL—Bubparagraph (A) of section 402{c)2)
(relating to the maximum amount which may be rolled over) is -

amended—
(1) by striking “which is part of a plan which is a defined
contribution plan and which agrees to separately account” and
inserting “or to an annuity coniract described in section AOB(b)
and such trust or coniract provides for separate accouniin

and
(2) by inserting “(and earnings thereon)” affer “so trans-
ferved”,
26 USC 402 note. (b) ErrecTive DATE.—The amendment made by subseciion (a)
shall apply to taxable vears beginning sfter December 31, 2006,

Regulations. SEC. 823 CLARIFICATION OF MINIMUM DISTRIBUTION RULES FOR
GOVERNMENTAL PLANS, :

The Secretary of the Treasury shall issue r’egulations uader
which a governmental pIan (as defined. in section 414(d) of the
Internal Revenue Code of 1988) shall, for all years fo which section
401(a)(®) of such Code apphes to such plBD be treated as having
complied with such section 401(2)(9) if such plan complies with
a reasonable good faith interpretation of such section 401(a)9).

BEC. 824. ALLOW DIRECT ROLLOVERE FROM RETIREMENT PLANS TO
ROTH IRAS.

{e) In C'u\PRAL—Subsecmon {e) of gection 408A of uhe mt@ nal
Revenue Code of 1986 (defining gualified vollover eoniribution) is
amended to vead as follows:

“(e) QU.ALTF@.D _{OLLOVER @GNTR!BUTION -—‘E—‘Ql ULr"iaeses of this .
contrlbuvoﬂ—

(1) to a Hoth IRA from another such sccount
“(2) from an eligible retirement plan, but only if—

“(A) in the case of an individual retirement plan, such
rollover contribution meets the requirements of section
408(3)(3), and )

“B) in the case of any eligible retivement plan (as
defined in section 402(c)(8)(B) other than clauses (i) and
(ii) theraof), such rollover contribution meets the require--
ments of section 402(c), 403(k)(8), or 457(e)16), as
applicsble. :

r purposes of section 408(d)(3)(B), there shall be disregavded
any qualified rollover contribution from an individual retirement
plan {(sther than a Roth TRA) to a Roth IRA”.

(b) CONFORMING AMENDMENTS.—

26 USC 4084 . (1) Section 408A(c)3)(B) of such Code, as in effect before

and note. the Tax Increase Prevention and Reconciliation Act of 2005,

is amended—

For
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(A} in the text by striking “individual retirement plan”
and inserting “an eligible retirement plan (as defined by
section 402(c)(8)B))", and

(B) in the heading by sfriking “IRA” the first place
it appears and inserting “ELIGIBLE RETIREMENT PLAN".

(2) Section 408A(d)(3) of such Code is amended— 26 USC 408A,

{A) in subparagraph (A), by striking “section 408(d)(3)”
inserting “sections 402(c), 403(b)8), 408(dX¥3), and
457(e)(16)",

(B) in subparagraph (B), by striking “individual retire-
ment plan” and inserting “eligible retirement plan (as
defined by section 402(c}8)(B)Y,

(C) in subparagraph (D), by inserting “or 6047" after
“4:08(i)”, ‘

- (D) in subparagraph (D), by striking “or both” and
inserting “persons subject to section 6047{d)(1), or all of
the foregoing persons”, and

(E) in the heading, by striking “TRA” the first place
it appears and inserting “ELIGIBLE RETIREMENT PLAN".

{c) ErreCcTiVE DATE.—The amendments made by this section 26USGC 4084
shall apply to distributions after December 31, 2007. : note,

SEC. 825. ELIGIBILITY FOR PARTICIPATION IN RETIREMENT PLANS. 26 USC 457 nole.

An individual shall not be precluded from participating in an
eligible deferred compensation plan by reason of having received
a distribution under section 457(e)(9) of the Internal Revenue Code
of 1986, as in effect prior to the enactment of the Small Business
Jdob Protection Act of 1996.

SEC. 826. MODIFICATIONS OF RULES GOVERNING HARDSHIPS AND 26 USC 401 note.
UNFORSEEN FINANCIAL EMERGENCIES. '

Within 180 days after the date of the enactment of this Act, Deadline.
the Secretary of the Treasury shall modify the rules for determining
whether a participant has had a hardship for purposes of section
4010)2YBIENTIVY of the Internal Revenue Code of 1986 to provide
that if an event (including the occurrence of a medical expense)
would constitute a hardship under the plan if it occurred with
respect to the participant’s spouse or dependent (as defined in
section 152 of such Code), such event shall, to the extent permitted
under a plan, constitute a hardship if it occurs with respect o
a person who is a beneficiary under the plan with respect to
the participant. The Secretary of the Treasury shall issue similar
rules for purposes of determining whether a participant has had—

(1) a hardship for purposes of section 403(b}(11)(B) of such

Caode; or

(2} an unforeseen financial emergency for purposes of sec-
tior;f éLO(?A(a)(Z)(A)(Vi), 409Aa)2)YB)i), and 457(d)(1)(A)GEii) of
such Code.

SEC. 827. PENALTY-FREE WITHDRAWALS FROM RETIREMENT PLANS

FOR INDIVIDUALS CALLED TO ACTIVE DUTY FOR AT
LEAST 179 DAYS.

{a) IN GenNERAL—Parapgraph (2) of section 72(t) of the Internal
Revenue Code of 1986 (relating to 10-percent additional tax on
early distributions from qualified retirement plans) is amended
by adding at the end the following new subparagraph:

“G) DISTRIBUTIONS FROM RETIREMENT PLANS TO
INDIVIDUALS CALLED TO ACTIVE DUTY.—
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§1.401 (3}(31}4

retlrement account or an individual re-
tirement hornulty), the custodlan of the
plan or fssuer of the coniract under the
plan, as appropriace; should be sub-
stituted for the tristde for purposes of
this 02A-3, and Q&A-4 of this section,

Q-4: Is providing a diseribubee with a
check for delivery to an eligible retire-

aent plan a reasonable means of .ace

complishing a direct rollover?

A-4: Providing the distributee with a
cheeck and Instructing the distributee
to deliver the check to the eligibls re-
tirement plan iz a reasonable means of
direct payment, provided that ths
check i3 mmade payable as Follows:
[Name ‘of the trustee] as trustee of
fname of the ellgibls retirement plan],
For example, If the name of the eliglble
retirement plan is “Individual Retire-
ment Account of John §. Smith,” and
ihe name of the wrustée is "ABC
Bank,'” the payea line of a check would
read “ABC Bank as irustge of Indi-
vidual Refirement Account of John Q.
Smith.” Unless the name of the dis-
tributee is included in the name of the
eligible retirement plan, the check also

. must indlcate that 1t is for the benefli

of the distributee, If the eligible retire-
ment plan s pot an individual retire- -
ment account or an lndividual retire-
ment annuity, the payee line of the
check need not identify the trustee by
name. For example, the payee lne of a
check for the benefle of distributee

- Jane Doe might read, “Trustee of XYZ

Corporation Savings Plan FBO Jane
Doe." . :

Q-5: Is an eligible rollover distribu-
tlon that is pald to an ellglble retire-
meni plan In a dliect rollover cur-
rently includible In gross inceme or
subject to 20-percent withholding?

A-5: No. An eligible rollover diseribu-

tion that is pald to an eligible retire-

ment plan In a direct rollover is not
currently includible in the
distributee’s gross Income under sec-
tlon 402(c) and is esxtempi: from the 20-
percent withholdlng fmposed under sec-
tlon 3405(c){2). However, when any por-
tlon of the eligible rollover distribe-
tlon lz subsequently distributed from
the eligible retlrement plan, that por-
tlon will be fncludible in gross income
to the extent required under seectlon
407, 403, or 408.

2k

26 CFR Ch. 1 (4-1-98 Edilion) .

Q-6: What procedures may a plan ad- -
milnistrator preseribe for electing a di-
ract rollover, and what informaiion
may the plan administrator require a
distributes to provide when electing a
direct rallover?

" A-G (8) Permissible procotfures. Bxcept
ag otherwise provided In paragraph (h)
of this Q&A-8, the plan adminisirator
may prescribe any procedure for a dis-
tributes to elect a direct rollover under
sectlon 401(a){31), provided that the
procedure 1s reasonable. The procedure -
may inchwle any reasonable require-
ment for information or documenta-
tlon from the distributee in addition o
the lrems of adeguste information
specified in §31.3405{c)}-1{»), Q&A-T of
‘this chapier. Foi example, 1t would be
reasonable for the plan adminisirator
to require that the distribuies provide

-a statement from ithe deslgnated re-

ciplent plan that the plan will accept
the direct rollover for the benefit of
the distributes and that the reciplent
plan s, or is Intended to be, an Indi-
vidual retirement account, an indi-
vidual retirement annpity, a gualified
annuity plan described In  sectlon
403(a), or a qualified trust described in
seciion 40%(a}, as applicable. In the case
of a designated recipient plan that is a
qualified rrust, Ic alse weould be reason-
ahle for the plan adminlstrator ko re- -
-guire a statement that the gualified

trust is not excepted from the definl-

tion of an eligible rekirernent plan by

sectlon 401{(a)(31}{D) (.c., i3 not a de-

fined henefit plan).

(b} Imperndssible procedures. A plan
will fail to satisfy section 401(a) (31} if
the plan administrator prescribes any
unreasonable procedure, or requlres k-
formation oy documentation, that ef-
foctively ellminates or substantially
fmpairs the distributee’s ability o
glect a direct rollover. For example, it
would effectively elirninate or substan-
tially iimpair the distribuies’s abillty .

o elect a direct rollover if the reclpi-

ent plan required the distrihutee to ob-
tain an opinion of counsel stating that
the eligitble retlrement plan recelving
the rollover is a gualifizd plan or ndi-
vidual rétirement account. Similarly,
it would effectively ellminraie or sub-
stdniially bmpalr the distributee's abll-
oy e elect a direct rollover if the dis-
tributlng plan required a lstéer from
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the reciplent cliglble retlrement plan
stating that, upon request by the dia-
tributing plan, the reciplent plan will
automatically return any direct roll-
aver amount that the distributing plan
advises the reciplent plan was pald In-
correcily. It would alse effectively
eliminate or substantially impatr che
distributea’s abllity to slect a dlrect
rollover # the distributing plan’ re-
guired, as a condltlon for making a di-
regt rellover, a letter from the recipi-
ent ¢ligible retlrmment plan indem-
fying the distributing plan for any -
ability arising from the distribution.

Q-T: May the plan administrator
ireat a distributee as having made an
election under a default procedure
where the distributes does not &ffirma-
tively elect to make or not make a di-
rect rollover within a certaln time pe-
riod?

A~ Yes, the plan administrator may
establish a default procedice whereby
any distributee who falls to malke an
afflrmative election i3 treated as hav-
inng efther madé or not made a direct
rollover electicn. Howaever, the plan ad-
mipisirator may not make a distribu-
tion under any default procedure un-
Iess the distributee has recelved an ex-

plapation of the defaolt procedure and

an explanation of the direct rollover
option as required under section 402(f)
and §1.402(f)-1, Q&A-1 and unless the
‘E:iming requirements described in
51.402())~1, Q&A-2 and Q&A-3 have been
satisfled with respect to the expla-

natlons of both the default procedure -

and the direct rollover option.

Q-8: May the plan admlnisiraior es-
tablish a deadline after which the dis-
tributee may not revoke an electlon to
make or not'make a direct rollover?

A-8: Yes, but the plan adiministrator
is not permitced to prescribe any dead-
line or time pertod with respect to rev-

- peatlon of a direck rollover election

that ls more restrictive for the dis-
tributee than that which otherwise ap-
plies under the plan to revocation of
the form of distrlbution elected hy the
distribusee.

Q-%: Must the plan adminlsi:ramr per-
mit a distributee to elect £o have a por-
tion of an eliglble rollover distribution
pald to an ellgible retlrement plan in a
direct rellover and to have the remati-

§1.401{a)31)-1
der of that distribution paid to the dis-

tribuiee?

A-8:" Yes, the plan administrator
must perimit a distributee io eleck to
have a portion of an elgibla rollover
distribution paid to an eligible retire-
ment plan In a divect rollover and to
have the remalnder pald . to the dis-
tributsg. However, the plan admlnis-
trater 1s permiiied o reguire that, if
tha distributee elects o have only a
poriion of an elipible roilover dlstribu-
on pald te an eligible ratirement plan
in a direct rellover, that portion be
equal. to ot lsast a spacifled minbmum
amount, provided the speelfied min-
imium ameount is less than or.equal to
$500 or any greater amofnt as pre-
sertbed by the Commissioner in rav-
enue rulings, notices, and - other guld-
ance 'published in the Intsrnal Revenue
Bulletin, See §601.601{3)(2) 31}{H) of this
chapter. If the entire amount of the gl-
gible rollover distribuitlon is lsss than
or enqual o the specifled mlnimum
amount, the plan adininlstrator nsed
not allow the distributes to divide the
distribution.

Q-10: Must the plan adminlstyator
allow a distributes to divide an sligibls
rollover distribution into twe or more
separate distributions te be paid in di-
rect rollovers to Ewo or more eligible
retirement plans?

A-1 No, The plan adminisirator is
not required {ut is permitted) to allow
the distributee to divide an eligible
rellover distribution into separate dis-
iributions to be paid to twe or more el-
igible retirement plans in direct roll-
overs. Thus, the plan administrator
may require that the distributee select

-a single eligible retlrement plan to

which the ellgible rollover distribution
(or portion thereof) will be distributed
in a direct rollover.

2-11; Will a plan satisfy section
01(a) (31) if the plan administrator does
not permit a distributee to elect a di-
rect rollover if his or her eligible roll-
over disiributions during a year are
reasonably expected to total less than
$2007 ’

A-11: Yes. A p!an will satisfy section
401(@){31) even though the plan admin-

" istrator does not permit any dis-

telbutee to elect a direct rolover with
raspect to eligible rollover distribu- -~
tlans during a year that are reasonably
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‘amendment  perfod (as

§1.407(b}-1

&y The amendment applies reivo-
actively to January 1, 1993,

- [T.B3, 8619, 60 FR 49204, Sept, 22, 19951

§L.400{b)-1 Ceriain
changes ln plan.

(3) General rufe. Under section 401{b)
a stock bonus, pension, profii-sharing,
annulty, or bond purchase plan which

" retroactive

does not satisfy the requirements of

section 481(a) on any day sclely as a re-
sukt of a disquallfying pravision (as de-
flned in paragraph () of this secilon)
shall be consldered €o have satisfled
such requiremenis on such date i, on
or before the last day of the remedial
determined

-under paragrapha (d), () and (£ of this

section) with respect to such disguali-
fying provislon, all provisions of the
plan which are necessary to satisfy all
requirements of sectionz 401(z), 403{a),
or 103(a) are in effect and have been
made effective for all purposes for the
whale of such period. Unider some facts
and cireumstances, it may not be pos-
sible to amend a plan retroactively so
that all provislons of the plan which

are necessary to satlsiy the require- -

menis of sectlon 401(a) are In fact made
effective for the whole remedlal
amendment perfod. IF it is not possible,
the requirements of this sectiom will
not be. satisfled even if the employer
adopts a retroactive plan amendment
which, in form, appears to satisfy such
requirements. Secktion 401(h) does not
permli a plan to be made retroactively

effective, for gqualification purposes, for

a taxable year prior to the taxable year
of the employer in which the plan was

. adopted by suchemployer.

(b) Disquadifylig provisions, ¥or pur-
poses of this section, with respect to a
plan described In paragraph (a) of this

" section, the term “'disqualifylng provi-

ston" means:

(1) A provision of a new plan, the ab-
sence of a.provision from a.new plan, or
an amendment to an existing plan,
which causes such plan to fail to sat-
isfy the requiremenis of the Cede ap-
plicable te qualification of such plan as
of the date such plan or amendmeni is
flrst made effective,

(2} A plan provision which resulis §n
the fallure of the plan to satlsfy the
qualiffcation requirements of the Code

- 26 CFR Ch. 1 (4-1-99 Edition)

by reason of a change in such require-

‘Fnenis—

{1} Effected by the Emplaoyse Retdre-
ment Income Security Act of 13874 (Pub,
1. 93-486,” 88 Stat. 829), hereafier re-
ferred to as “ERISA,"” or the Tax BEg-
uity and Fiscal Responstbility Act of
1882 {Pub. L. 97-248, 96 Stai. 324}, hera-
after referred (o as "TEFRA,"” or

(i) Effectlve before the first day of
the flyst plan year beglnning afier De-
cember 31, 1989 and that 13 effected by
the Tax Reform Act of 1986 (Pub. L. 39-
514, 160 Stat. 2088, 2489), herealter rg-
ferred to as ""TRA ‘826, the Cmnibus
Budget Reconcillation Act of 1988,
{Pub. L., 93-503, 140 Stat, 1874). hereafter
referred to ag "OBRA '88,” or the Om-
nibus Budget Reconciliation Act of 1987
{Pub. L. 100-203, 101 Stat. 1330), here-
after referred to as "OBRA '87." For
purposes of this paragraph (b2}, a
disqualifylag provislon Includes any
plan provision that s integral to a
qualificatlon requirement changed by
TRA "86, OBRA '86, or OBRA '87 or any
regulrement kreated by the Comods-
sioner, directly or indirecily, as if sec-
tion 1140 of TIRA °'B6 appliled to i, but
only to the extent such provision is ef-
fectlve before the first day of the frst
plan year beginming after December 31,
1989, With respect to disqualifying pro-
visions described in this paragraph
) (2)(31) effective hefore the first day of
the first plan year which begins after
Becember 31, 1988, there must he com-
pliance with the conditlons of section
1140 of TRA ‘86 (other than the require-
ment that the plan amendment be
mads on or before the last day of the
first plan year beglnnirig affer Decem-
ber 31, 1988), Including operation in ac-
cordance with the plan previsfon as of
its effective date with respect to the
plan. .

3} A plan provision described in
§ L401(b)-1T(b)(3).

(©) Special rules applicable (o disquali-
£ying provisions, For speclal rules appli-
cable to dlsqualifying -provisions, sge
§LAM (B}-1T{c).

" {d) Remedfal amendment perlod. {1} The
remedial amendment period wich re-
spect to a disqualifying provision be-
pins:

{1} In the case of a provision of, or ah-
sence of a provision. from, a naw plan,
deseribad In paragraph (Bj{1) of this
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§1.402{c)-1

whather veluatarily or foveluntarily,
is_entitled to a deferred annulty con-
tract to be purchased with the employ-

" er's contributlons made on his behalf,

or s entitled to annuity payments
which the trustee is abligated to make
under the terms of the trust instru-
ment baséd on the contributions made
by the employer on his behalf, the em-
ployes’s benefielal Interesi-In such con-
tributions is nonforfettable.

() On the other hand, if, wnder the
terms of a pension plan, an employee
will losae the right to any annuity pur-
chased from or to be provided by, con-
tributions made by the employer if his
services should be terminated before
retirement, his boneflelal interest in
such conitribwtions 1s nonforfeltable.

{111} The rere fact that an employee

‘may ot Uve to the retirement date, or

may llve only a short perled after the
retlrement date, and may not' be sble
to enjoy the recelpt of annuity or pen-
sion payments, does not maks hils bene-
ficial interest in the contributions
made by the employer on' his bebalf
forfeitable. If the employers contribu-
tions have been irrevecably applied to
purchase an annulty contrack for the
amployee, or If the trustee Is ebligated
to use the employer's contributions o
orovide an anmuity for the smployee
provide only that the employse s allve
an the dates the annplty payments are
due, the employee’s rights in the em-
ployer's coniribuilons are nonforfelt-
abla, ’ .

{Secs. 83 and 7305 of the Internal Revenue
Code of 1854 (83 Scat. 588; 68A Stab. 917; 26
U.5.C. 93 and 7805))

{T.D. 7854, 43 FR 31822, J_uly 24, 1978]
§1.402(c-1 Tauability of beneficiary of
- certain foreign situs frusts.
Section 402(c) has the effect of treat-

-Ing, for purposes of sectien 402, the dis-

tributions from a irust which at the
time of ths distrlbutien Is located out-
side the United States in the .same
manner as distribucions from a, trist
which is located In the Uniied States,
If the trust would qualify for exemp-
tlon from tax under section 50i{a) ox-
eept for the fact that it falls to comply
with the provisions of paragraph
(@M} of §51.481-1, which restricis
gualification to trusts creaked or orga-
nized in the United States and maln-

26 CFR Ch. § (4-1-99 Edidon)

tained here, sectlon 402(z) and -

§1.402(z)-1 are applicable to the dis-
trtbuiions from such a erust. Thus, for
example, a total distributlon from such
a trust is entitled to the long-term cap-
fisl  galns  treatment of  secilon
402{a){2), except in the case of a non-
resident allen Individial (see section
871 and 1441 and the regulatiens there-
under). However, If the plan fails to
maet: any requirement of sectlon 401
and the regulations thereunder in addl-
tion to paragraph {a}{3}(}) of §1.401-1,
section 402(b) and §1.462(b)-1 are appii-
cable to the distrtbutions from such a
Erust. . -

{T.D. 6500, 25 Bt 11678, Nav. 26, 1960]

§1.403(c)-2 Eligible rollover distribu-
tloms; questions and answers.

The followlng questions and answers
relate to the rollover rules under see-
tion 402{c) of the Intermal Revenue
Code of 1988, az added by sections 521
and 522 of the Unemployment Coin-
pensation Amendments of 19852, Publle

- Law 102-318, 108 Stat. 200 (UCA}. For
addiclonal UCA guidance under sec-
tlons 401{z){31), 402{0), 403(b)(8} and (20},
and 05{c3, see §§1.40k{a)(31)-1, 1.402(D-
1, and 1.403(h}-2, and §3L.3405{c)-1 of
this chapter, respectively.

Li5T OF QUESTIONS

Q-1: What s the rule regarding distribo-
tlons that may be rolled over to an ellgible
retdrement plan? .

Q-2: What iz an eifgiffe retirement plan and
a qualifled plasi? ’

(-3; What is an eliglble rollover distvibuilont .

Q-4: Ave there; other amounts that ara not
eligible rollover distribukions?

Q-5: For purposes of determinlng whether a
distrfbution Is an eligible rollover distribu-
tion, how 15 it determined whether a serfes of
payments ls a serles of substantlally squal
pertodic payments over a period speclifed In
seckfon 402(¢) (4} (A)?

G-6: What ctypes of varlatlons In the
amouné of a paymeni cause the payment.to
be independent of a series of substantially
equal perladic. payments and thus not part.of
the series?

Q-7: When ls a distribution fiom a plan a
reguired minlmum diserthution vnder sec-

Ltlon 401{a}(@)? =~

Q-% How are amounts that are not inelud-
tble In gross Income ablocated for purposes of
determining the required minlrum distribu-
elon?
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of substantially equal perlodic pay-
ments over a specified period js deter-
mined at the thne payinents beglin, and
by following the principles of sectlon
T2(0) 2)(A)(Iv), without regard to con-
tingencles or modiflcations that have
not yet oeourred. Thus, for exxample, a
Joint and S@-percent survivor annulty
will be treated as a series of substan-
tlally equal payments at the tlme pay-
ments commence, as will a joint and
 survivor annulty that providss for in-
creased paymenis to the employea If
the employee’s beneficlary dles before
the employee, Simllarly, for purposes
of determining If a disabilicy benefli
payment is part of a series of substan-
ttally equal payments for a period de-
seribed in szction 402(c){4)(A), any con-
tingency under which payments cease
upon recovery from the dlsabllity may
be disregarded.

(0 Certaln supplements dispsgarded.
For purposes of determining whether a
distribution 1s one of a serles of pay-
menis that are substantially equal, so-
clal security supplements described in
section 415(2)(®) are disregarded. For
exarmple, If a distribuiee receives a Ufe
annuity of $500 per month, plus a social
securlty supplement censisting of pay-
ments of §200 per month until the dis-
tributee reaches the age at which so-
clal security bensfits of not less than
$200 a month begin, the $200 supple-
mental payments are disregarded and,
therefore, each monthly payment of
$700 made before the social security ape
and each monthly payment of $500
made after the social securlty age is
treated as one of a serles of substan-
tlally equal pertodic payments for Mfs,
A series of payments that are not sub-
stantially equal solely because the
amount of each payment Is reduced
upon attainment of social security re-
tirement age {or, alternatively., upon
commencement of seclal security early
retirement, survivor, or disability ben-
eflts) will also be treated as substap-
tlally equal as long as the reduction In
the actual payments is level and does
not exceed the applicable soclal secu-
rity benefit.

(c) Changes in the amount of payments
of the distrlbuiee. IF the amount {or, If
applicable, the method of calculating
the amouni) of the payments changes
50 that subsequent paymenis are ot
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_substantially equal te prior payments,
a new determination must be made as
to whether the remalning payments
are a series of substantially equal peri-
odic payments over a perloed specified
In Q&A-3D) (1) of this sectlon. This de-
termination is made without taking
Into account payments made or the
yeais of payment that elapsed prior o

the change. However, a new determina- |

tion s not made merely because, upon
the death of the employee, the spouse

or former spouse of the employes be-

comes the distributes. Thus, once dis-
tributions commerice’ over a period
thdt Is at least as long 8s elther the
first annuitant’s life or 10'years (e.g.,
as provided by a Hie apmuity with a
flve-year” or ten-year-ceriain giar-
antea), then substantlally equal pay-
menks to the survivor are not elipible
rollover distributions even though the
payment perlod remalning afiter the
death of the employee is or may beless
than the period described In section
402(c)(4) (A}. For example, substaniially
equal parledic payments made under a
lfz annulty with a five-yvear term cer-
taln would not be an ellgible rollover
distribution even when pald- after the
death of the employee with three years
remalning under the term certain,

{d) Defined cositribution plans. The fol-
lowing -rules apply in determining
whether a sevies of payments from a

defined coniribution plan eonstiiute’

substantially equal periedic payments
for a perlod described in secilon
402(c) (4) (A):

{1} Decliniryg balaince of years. A serles
of payments from an account balance
under a defined contribution plan will
be considered substaniially equal pay-
ments over a perlod if, for each year,
the amount of the distribution s cal-
culated by dividing the account
balance by the number of years re-
malning in the period. For example, a
serles of payments will be considered
substantially egual payments over 10
vears if the series is deterinined as fol-

lows. In year 1, the annual payment is.

the account balance divided by 10; in
year 2, the annual payment is the re-
‘malning account balance divided by $;
_and so op unill year 10 when the entlre
remaining balance Is distribuied.

(2) Reasonable actuarial assumptions. I¥
an employee’s account balance under a

3
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defined contribution plan s to be diz-
tributed In annual nstallments of a
speclfied amount until thé account
balance i1s exhausted, then, for pur-

poses of determining if the period of.

distribution i3 a perlod described in
settion 402(c){4}(A), the perlod of years
over which the installmenis will be dis-
tributed must be determinad using rea-
sonable actuarial. assumptions. For.ex-
ample, If an employee hag an account.
halance of $100,009, elseis distributions
of $12,000 per year until the account
balance is exhausied, and the future
rate of return is assumed to bho 8% per
year, the account balance will be ex-
hausted 30 . approximately 14 years.
Similarly, if the same employes elecis
a fixed annuat distrtbution amount and

-the fixed ahnual amount 1s less than or

equal to §$10,000, it is reasonable to as-
sime that a future rate of return will

be greater than 0% and, thus, the ac-.

countt will not be. edhausted in less
than 10 years. L

{e) Series of payments beginning before
January I, 1993, Bucept as provided in
paragraph {c) of this Q&A, if a serles of
perlodle payments began before Japu-
ary 1, 1893, the determination of wheth-
er the post-December 31, 1882 payments
are a serles of substantially equal perl-
odic paymenis over a specified perfod
is made by taking into account all pay-
ments made, including payments made
hefore January 1, 1993, For example, if
a saries of substantially equal perlodic
payments beglnning on January 1, 1983,
is schaduled to be pald cver a perlod of
15 years, payments in the series that
are made after December 31, 1992, will
not be ellgible rollover distributlons
even though they will contlnue f{or
only five years after December 31, 1582,
because the pre- January 1, 1933 pay-
ments ars taken fnio account In deter-
mining the specified perlod,

Q-6; What types of varfatlons in the
amount of a payment cause the pay-
menk to be independent of a series of
substantially equal perfodic. payments

“and thus not part of the seiies?

A5 (8) Independent payments, Except
as provided in paragraph (b) of thls
Q&h, a payment s treated as inde-
pendent of the payments In a series of
substantially equal payments, and thus
not pact of the serles, if the payment 1s
substantially larger or smaller than

26 CIRt Ch. | (4-1-89 Edition)

tha other payments In the serles. An
Andependent payment is an eligible
rollover distribution If it i3 not othoer-
wise excepted from the deflnition of el-
igible rollaver distribution. This is the
case regerdlass of whether the payment
13 made befors, with, or after payments
in the serles. For example, if an em-
ployes elecis a single payment of half
of the account balance with the re-
malnder of the acdount balance pald
over the life expectancy of the dis-
tribugee, the single payment is treated
as Independent of the payments in the
serles and is an eligible rollover dis-
tributlon unless otherwlse excepted.
Simllarly, if an employee’s surviving
spavse recelves a survivor life apnudty
of $1,000 per month plus a single pay-
ment on account of death of $7.560, the
slngle payment is treatzd as Inde-
pendent of the paymenis in the annu-
ity and is an eligible rellover distribu-
tion unleds otherwise excepted (e.g.,
$5.000 of the 37,560 might qualify to be
excluded from gross income as a death
henefit under section 101{h}}.

() Special rules—{1) Adminisirative
error or delay. If, dug solely to reason-
able administrative error or delay in
payment, there is an adjustment after
the annulty startlng date to the
amount af any payment in a serles of
payments that otherwise would con-
stitute- a series of substantially equal
payments  described im  section
02 {AA) and this szectlon, the ad-
justed payment or payments will be
treated as park of the serles of substan-
tlally equal perlodic payments and wilk
not be treated a3 independeni of the
payments in the serles. For example, if,
due solely to reasonable administrative
delay, the first payment of a life annu-
iy is delayed by two months and re-
flects an additional two months worth
of benefits, that payment will be treat-
ed as a substantially equal payment in
the serles rather than as an Inde-
pendent payment.:The result will not
change merely because the amount of
the adjustiment is pald in a separaie
supplemental payment.

2y Supplemental paymenis: for anau-

ltants. A supplemental payment from a

defined baneflt plan to annultants {o.g.,
retirees or beneficiaries) will be treat-
ed as part of a serfes of substaniiaily
equal payments, rather than as an

4
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or ten-year averaglng, or the sxcluslon
from pross Income for net unreallized
appreclation on empleyer stock.

{b) Direct rollover.-If an eligible roll-
over distributlon i3 pald to an indl-
vidual retlrement: plan In a direct roll-
over ai the election of the distribuies,
the distzibuiee is desmed to bave Irrev-
ocably designated that the direct roll-
over is a rollover contribution.

(-14: How is the $5,000 death beneflt
exclugion under section 10L{b) treated
for - purposes of . deteriining  the
amount that I an ellgible rollover dis-
trlbution? _—

A-14: Fo the extent that-a death ben-
efit iz a distribution from a qualified
plan, the portion of the disgribution
that ls excluded from prosg income

“undei section 10{b) is not an eligible
rollover distribution. See §1.401(a){31)-
1, Q&A1Y for guidance copncerning as-
" sumptions that a plan .administrator
raay male with respeci to whether and
to what excent a distributlon of a sur-
vivor benefit is excludible from gross
Income under seetion 101{L}. .

Q-1 May an employes (or spousal
disirthuies) roll over more than the
plan adednlstrator determines to be an
eligible rollover-distribution uslng an
assumption described. In §1.401(}(31)-1,
QuA-1T? '

A-15; Yes. The poriion of any dis-
tributlon that an employee (or spousal
distributes} may roll over-as an eligi-
ble rollover distributlon under section
402{c) is dertermined based on the actual
application of sectlon 402 and ather rel-
evant provisjons of the Internal Rev-
enue Code. The actual application of

these provislons may produce different

results than any assumption described
in §LABL(a)(31)-1, Q&A-IT that is used
by the plan administratar. Thus, for
example, even.thougly the plan admin-
istrater calculates the portion of a dis-
trthution that is a required mlnimum
distrthution (and thus 1s not made eli-
gible for direct rollover under section
401{a)(31)}, by assuming that there Is no
desipnated beneficlary, the portion of
the distribution that is actyally ‘a re-
guired minimuia distribution and thus
not an eligible rollover distribution Is
determined by taking into account the
desipnaied beneflelary, if any. If, by
taking inks aceount the desigpated
baneficlary, a preater portion of the

§1.402{cl)-1

disiribution is an ellgible rollover. dis.
tribution, the distributes may rollover
the additiongl amount. Similarly, even

though a plan admindstractor assumes

that a distribuclon from a guallfied
plan is the only death benefit with- re-
speckt to an employes that qualifies for
the $8,940 death benefit exclusion vnder
seetlon 101(h). to the ewtent that the
death benefit exclusion 13 allocated to
a different death beneflt, a greater por-
won of the distribuilon may actually

ba lncludible In gross income and, ths, -

ba an eligible rollaver distrlbution, and
the surviving spouse may roll over the

addidonal amount If it otherwise
gualifies, . C
{-18: T3 a.rollover from a gualified

plan tg an individual recilremnent ac-
count or individual retirement annsity
treated as a rollover contrlbutlon for
purposes .of the oneyear lool-back
rollover  Umitakion of
408{d) (3M{B)7

A-16: No. A distribution from a qualj-
fied plan that is-rolled over to an indl-
vidual retirement account or indl-
vidual retlrement annuity is not treat-
ed for purposes of seetion 408{d)}(3)}(B) as
an amount recelved by an lndividual
from an individual recirement acoount
or Individunl retirement annulty which
is not includible in pgross income be-
cause of the appllcatlon of szection
408(d) (3},

FT.I2. 8619, 60 FR 49208, Sept. 22, 1994}

§1.402{d)-1 Effect of sectlion 402{d).

{a) I the requirements of section
402(d) are met, a contrlbutlon made by
an employer on behalf of an employee
to a brust which is not exempt under
section 58i{a) shall not be Included In
the Income of the employee in the year
in which the contributlon -is made.
Such centribucion will be taxable to
the employee, when received in later
years, ags provided in section 72 (relac-
ing to annuities}, Fép tanable years be-
ginning bafore January 1, 1964, section
T2(2){3) (relating to the treatment of
certaln lupnp sums), as in effeet hefore
suchs date, shall not apply to such con-
tributions. For taxable years beglontng
altér December 31, 1963, such conirlbu-
tibns, when recelved, may be taken

section

o

into account In computations under &

seckions 1301 through 1305 (relating to
income averaping). See paragraph (b)Y
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" §1.402{c)-1 Certaln plan teyminations.

Distributions mads afier Decernber
31, 1953, and before January 1, 1855, a5 a
resuli of the complete termination of
an employess’ &rust described in see-
© tion 401{(n) which iz exempt under. sec-
tion §01(a) shall be considaered distribu-
tlons on acgount of separation form
service for purposes of secilon 402(a)(2)
if the emplayer who established the
trust 18 a corporation, and the termi-
nation of the plan g ncident to the
complete Hquidatlon of the corporatlon
hefore Aupust 18, 1954, repardless of
whether such liquidatfon is incldent to
a reorganizatlon as defined in' section
368, N

[TD. 5300, 25 FR llﬁﬂi]. Mav. 26, 1666]

§1.402(0-1 Required explanailon of el-
iplble rollover distributions; gues-
tiang and answers,

‘The following guesilons and answers
concern the wrltten explanation re-
nuirement imposed hy section 402(f) of
the Internal Revenue Code of 1886 re-
lating to distributions eligible for roll-
aver treatment. Seetlon 402{{} was

amended by section 521{a} of the Unem-"

ployment Compensation Amendiients
of 992, Public Law 102-318, 106 Stat. 200
- (UCA). For additional UCA guidance
under sectloms  401{a)(31),  402(c).
403538 and (10), and 3408ifc), see
§51,400(a)(31)-1, §.402(c)-2, 1.403(b)-2, and
31.3405{c)-1 of this chapter, respec-
tlvely.

LisST OF.(QUESTIONS

Q-1: What are the requirements for a writ-
ten sxplanacion under sectlan 402{()7

Q-2: When must the plan adminisirator
provide the sectlon 402(f) notlce teo a dls-
tribukea?

Q-3: Must ¢he plan administrator provide a
separate sectlon 402(f) notlce for each dls-
tributien in a serles of perlodic payments
that ars eligihle roflover distributions?

Q-1: May a plan adiministrator post the
sectlon 402{f) notice as a means of providlng
it to distrlbutees?

QUESTIONS AND ANSWERS

G-1: What arfe the requirements for a

wrikten
402(0)? o

A~y (8) General rule, Under section
402(0), as arnended by LCA, tHe plan ad-
minisirator of a quallfied plan is re-

explanatlon under sectlon

§1.402(0-1

‘guired, within a reasonable perlod of

ttme before making an eligible rollover
distribution, to provide the distributee
with the weltten explanation described
in seetion 40268 (section 402(F) notics).
The section 402() notice must bo de-
gigned to be easily understood and
must explain the following: the rules
under which the distributes may alect
that the distribution he pald in the
form of a direct rollover ta-an ellgible
retirement plan; the rules that require
tha withho]ding of tax on the distribu-
tlon if it is not pald in a divect roll-
over; the rules under which the dls-
tributes may defer tar on the distribu-
wlon If it 1s conteibuted 1 a rollover to
an cligible retirement plan withln 60
days of the distribution; and if appiica-
ble, ceriain special sules regarding the
taxation of the disteibution as de-
aerlbed In section 402{d) (averaging
wlth respect to lwop sum distribu-
tions) and {g} (other rules Including
treatment of nei unrealized apprecla-
cion}. See §1401(a)(31)-1, Q&A-T for ad-
dltional information that must be pro-
vided if a plan provides a default proce-
dure regarding the clection of a direct
rollover.

&) Model secilon 402(f) notee, The
plan administrator wili be deemed to
have complled with the requirements
of paragraph {a) of thils Q&A~1 relating
to the contents of the section 402{) no-
tice if the plan adminlstrator provides
the applicable model sectlon 402(f) no-
tice published by the Infernal Revenue
Service for this purpose in a revenue
ruling, notlce, or other guldance pub-
lished fn the Internal Revenue Bul-
letin. See §E0LGOMAE}ADN{H of this
chapter.

{c) Defegation fo Comunissioner. The
Commissioner, In reventde rullngs, no-
tices, and other guldance, published in
the Internal Revenue Bulletin, may
medify, or provide any additional guid-
ance with respect te, the notice re-
quirement of this sectlon, See
§601.801{d) (2] i1 () of this chapter.-

{d) Effectve date—(1) Staiutory effec-
give date. Sectlon 402(f) applies to eligl-
ble rdllover distributions made alter -
December 31, 1992, .

(?) Regulatory effective date. This sec-
ifon applies to eligible rollover dis-
erihutions made on ar after October 19,

1895, For elipible rollover diseributions
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made on or after January 1, 1993 and
before October 19, 1995, §1.402{(c)-2T,
Q&A-1h through 15 (as it appeared in
the April 1, 1935 edltion of 26 CFR part
1), apply. However, for any distribution
made on or after January 1, 1993 but be-
fore October 18, 1935, a plan adminls-
trator or payor mey satisfy the re-
quirements of section 402{(f) by sub-
stituting any or all provisions of this
section for the corresponding. provl-
sions of §L402(c)~1T, Q&A-11 throbgh
15, 1f any.

Q-2: When must the plan adm.lniSu
tracor provide ths saction 402() notice
to a distributec?

A-2: The plan administrator must
provide a distributes with the section
402(f} notice no less than 30 days and no
more than 90 days before the date of
distribution. However, If the dis-
tributee, after having recelved the sec-
tion 402(f) notice, affirmativaly elecis a
diseribution, a plan will not £all ¢o sat-

isfy seetion 402{f} merely because the-

distribution is made less than 30 days
after the sectlon 402(f} notice was pro-
vided to the distributee, provided that
the followlng reguirement is met. The
plan administrator must provide infor-
matlon to the distributee clearly indi-
cating that (in accordance with the
first sentence of this Q8&A-2} the dis-
tributee has a right: to consider the de-
cision of whether or not to elect a di-
rect rollover for at least 39 days after
the notice is provided. The plan admin-
Istrator may use any method to Inform
the distributee of the relevant time pe-
riod, provided that the method is rea-
sonably deslgned to attract the atten-

"tlon of the distributee. For example,

this Information could ha provided ei-
ther in the sectlon 402(f) notice or stat-
ed in a séparate document {e.g. ab-

tached to the clection form) that is

provided at the same time as ths no-
tice. For purposes of satisfylng the re-
quirement, {n the first sentence of thils
Q&A-2, the plan administrator may
substicute the annuity siarting date,
wichin the meaning of §L.40{a)-20,
Q& A-10, for the date of distribution.

Q-3 Must. the plan admlin!strator
pravide a separate section 402(f) notice
For each distribution in a serles of perl-
ofdle payments that are elgibhle roll-
over distributions?

26 CFR Ch. 1 {4-1-29 Edition}

A3 No. In the ecaze of a serles of
periodic payments that are eligible
rollover distributlons, the plan admiin-
isirator f3 permilited to satisfy section
402{f) with respect to each payment in
the series by providing the sactlon

402{f) notice prior to the first payment ’

tin.the series, in accordance wlth the
fules In Q&A-l and Q&A-2 of this sec-
ton, and providing the netice at least
once annually for as Jong as the pay-
ments  continue, Howeaver, saa
B1,401(a) (31)-1, O&A-12 -for additional
guidance if the plan adminlsirator -
tends to treat a distributes's election
to make or not make a drect rollover
with respect to one payment:. In a series

of periodic payments as applicable to

all subsequent payments in the serles
(absent a subsequent change of elec-
tion).

Q-4 May a plan. ‘administrator post
the seetion 482(f) nétlce as a means of
providing it to distributees?

A-1: No. The posting of the section
402{f) notice wiil not be considered pro-
vislon of the notice. The written notice
must be previded individually to . any
distributee of an eligible rollover dis-
tribution within the time period de-
scribed in Q&A-2 and Q2:A-3 of this sac-
ko,

[T.03, BB1S, 60 FR 482153, Sept. 22, 1995]
§1.402{p}-0 Llmitation on exclusion for
elective deferrals, table of contents.

This section contains the captions
that appear in §1.402(g)-1.

§A462{zt-1  Limitation o excluslon for elective

deferrals.

(2) In general.

(b} Electlve deferrals,

{c) Certaln one-time Irrevocable elections.
{d) Applicable llmit,

{1} In general.

{2} ‘Speclal adjustment for electlve defer-
vals with respect to a sectlon 403(b) annu-~
ity contrack.

{3} Speclal adiustment E‘ox elective defer-
rals with respect to a section 403(b) annn-
ity contract-for certain long-term em-
playvaees. .

{4} Example, .

(e} Treatment of excess deferrals.

(1) Plan qualifleation,

(1) Effect of excess deferrals.

A1} Treatment of excess deferrals as em-
ployer contributions.

1)) Definleion of excess deforrals,
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the reciplent eligible retlrement plan
stating that, upon request by the dis-
tributing plan, the reciplent plan will
automatically return any direct roll-
over amount that the distributing plan
advises the recipient plan was pald In-
correctly. It would also effectively
eliminate or substantially impair the
distributes’s ablilty to elect a dlrect
rollover if the distributing plan’ re-
quired, as a condltion for making a di-
rect rollover, a letter from the recipl-
ent eligible 'retirement plan indem-
nifylng the distributing plan for amy -
ability arising from the distribution.

Q-1: May the plan administrator
treat a distributee as having made an
electlon under a default procedure
where the distributee does not affirma-
tively elect to make or not make a di-
rect rollover within a certain tlme pe-
riod?

A-T:Yes, the plan administrator may
establish a default procedure whereby
any distributee who falls te make an
affirmative election 1s treated as hav-
ing either madeé or not imade a direct
rollover election. However, the plan ad-
ministrator may not make a distribu-
tlon under any ‘defauli procedure un-
less the distributee has reécelved an ex-
planation of the default procedure and
an explanation of the direct rollover
option as required under section 402{f)
and_ §1.402()-1, Q&A-~1 and unless the
timing requirements described In
§1.402(0)-1, Q&A-2 and Q&A-3 have been
satisfled with respect to the expla-

natlons of both the default procedure -

and the direct rollover option.

Q-8: May the plan administrator es-
tablish a deadline after which the dis-
tributee may not revoke an election to
make or not make a direct rollover?

A-8: Yes, but the plan administrator
is not permitted to prescribe any dead-
line or time period with respect to rev-

- pcatlon of a direct rollover election

that 1s more restrictive for the dis-
tributee than that which otherwise ap-
plies under the plan to revocation of
the form of distribution elected by the
distributea,

Q-9: Must the plan administrator per-

mit a distributee to elect to have a por-

tion of an eligible rollover distribution
pald to an eligible retirement plan in a
direct rollover and to have the remain-

_ §1.401(a)(31)-1
der of that distribution paid to the dis-

tributee?

A-9:" Yes, the plan administrator
must perimlt a distributee to elect to
have a portion of an eligible roliover
distribution paid to an eliglble retire-
ment plan In a direct rollover and to
have the remainder pald -to the dis-
tributee, However, the plan adminis-
trator is permltted to require that, if
the distributee elects to have onky a
portion of an eligible rollaver dlstribu-
tion patd to an eligible retirement plan
in a direct rollover, that portion be
equal. to at least a specified minimum
amount, provided the specifled min-
imum amount s less than or equal to
$500 or any greater amount as pre-
scribed by the Commissioner in rev-
enue rullngs, notlees, and other guid-
ance published In the Internal Revenue
Bulietin. See §601.601(d)(2) (1) () of this
chapter. If the entire amount of the eli-
gible rollover distribution is less than
or équal to the specified minlrum
amount, the plan administrator need
not allow the distributee to divide the
distribution. L

Q-10: Must the plan adminlstrator
allow a distributee to divide an eligible
rollover distribution inte two or more
separate distributions to be paid in di-
rect rollovers to two or more eligible
retirement plans?

A-{0: No. The plan administrator s
not required (but is permitted) to allow
the distributee to divide an eligible
rollover distribution Into separate dis-
tributions to be paid to two or more el-
iglble retirement plans in direct roll-
overs. ‘Thus, the plan administrator
may require that the distributee seleci

a single eliglble retirement plan to

which the eligible rollover distribution
(or portion thereof) will be distribute
in a direct rollover. :

Q-11: Will a plan satlsfy section
401(a)(31) if the plan administrator does
not permit a distributee to elect a di-
rect rollover if his or her eligible roll-
over distributions during a year are
reasonably expected to total less than
$z007 ) .

A-11: Yes. A plan will satlsfy sectlon
401{a) (31) even though the plan admin-
istrator does not permit any dis-
tributee to elect a direct rollover with
respect to eligible rollover distribu-
tlons during a year that are reasonably
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By .The amendment applies retro-
actively to January 1, 1993,

- [T.D. 8618, 60 FR 45204, Sept. 22, 1905]

§1.40i(b)-1 Certaln " retroactive
changes In plan, .

(a) General rule. Under section 401(b)

a stock bonus, penslon, profit-sharing,

annuity, or bond purchase plan which

does not satlsfy the requirements of -

section 401(a) on any day solely as a re-
sult of a disquallfying provision {as de-
fned In paragraph (b) of this section)
shall be considered to- have satisfled
such requirements on such date 1f, on
or before the Jast day of the remedial
amendment perlod (as determined
-under paragraphs {d), {¢) and {f} of this
section) with respect to such disguali-
fying provision, all provislons of the
plan which are necessary to satisfy all
requirements of sections 40i(a), 403(a),
or 405(a) are In effect and have been
made effectlve for all purposes for the
whole of such period. Under some facts
and clrcumstances, it may not be pos-
sible to amend a plan retroactively so
that alk provisions of the plan which
are necessary to satisfy the require-
ments of section 401{a) are in fact made
effective for the whole remedial
amendment period, If it is not possible,
the requirements of this sectlon will
not be. satisfled even If the employer
adopts a retroactive plan amendment
which, in form, appears to satisfy such
requirements, Section 401{b) does not
permit a plan to be made retroactively

effectlve, for qualification purposes, for -

a taxable year prior to the taxable year
of the employer in which the plan was
. adopted by such employer.

{b) Disquallfylng provisions. For pur-
poses of this section, with respect to a
plan described in paragraph (a) of this

" sectlon, the term “disqualifying provi-

sion' means:

{1) A provision of a new plan, the ab-
sence of a provislon from a new plan, or
an amendment to an existing plan,
which causes such plan to fail to sat-
isfy the requirements of the Code ap-
plicable to qualification of such plan as
of the date such plan or amendment 1Is
flrst made effective. .

{2) A plan provision which results in
the fallure of the plan ta satlsfy the
qualification requirements of the Code

- 26 CFR Ch. { (4-1-99 Edition)

by reason of a change in such require-

-ments—

(1) Effected by the Employee Retire-
ment Income Security Act of 1974 (Pub.
L. 93-406," 88 Stat. 820), héreafter re-
ferred to as “"ERISA,” or the Tax Eq-
ulty and Fiscal Responsibility Act of
1882 (Pub. L. 97-248, 98 Stat. 324), here-
after referred to as “TEFRA,” or

(11} Effective before the first day of
the first plan year beginning after De-
cember 31, 1883 and that s effected by
the Tax Reform Act of 1988 (Pub. L. 99-
514, 100 Stat. 2085, 2489), hereafter re-
ferred to as “"TRA '86,"” the Omnibus
Budget Reconciliation Act of 1988,
(Pub. L. 93-502, 100 Stat., 1374). hereafter
referred to as "OBRA '88,” or the Om-
nibus Budget Reconciliation Act of 1887
{Pub, L. 100-203, 101 Stat. 1330), here-
after referred to as "OBRA '81.” For
purposes of this paragraph (b)(2}(il), a
disqualifying provision includes any
plan provision that 1s intepral to a
gialification requirement changed by
TRA "85, OBRA ‘88, or OBRA '87 or any
requirement treated by the Commis-
sioner, directly or indirectly, as if sec-
tlon 1140 of TRA 'B6 applied to it, but

" only to the extent such provision is ef-

fective before the first day of the first
plan year beginning after December 31,
1989, With respéct to disqualifying pro-
vislons described in thils paragraph
(b) (2) (1) effective before the first day of
the first plan year which begins after
December 31, 1988, there imust be com-
pliance with the condltlons of section
1140 of TRA '86 (other than the require-
ment that the plan amendment be
made on or before the last day of the
first plan year beginning after Decem-
ber 31, 1988), Including operation in ac-
cordance with the plan provision as of
its effective date with respect to the
plan.

3) A plan provision described in
§1.401(b)-1"T(b){3).

{c} Speclal rules applicable to disquall-

fylng provisions. For special rules appli-
cable to disqualifying provisions, see
§1.401(b)-1T(c).
* {d) Remedlal amendment periad. {1} The
remmedial amendment perlod with re-
spect to a disqualifying provision be-
gins:

(1) In the case of a provision of, or ab-
sence of a provision. from, a new plan,
described In paragraph (b){1} of this
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whether voluntarily or involuntarily,
is entltled to a deferred annulty con-

tract to be purchased with- the-emplof/-
: A

er’s contrlbutions made on his beha
or 1z entitled to annuity payments
which the trustee 1s abligated to make
under the terms of the trust Instre-
ment based on the contributions made
by the employer on his behalf, the em-
ployee’s beneficial interest.in such con-
tributlons is nonforfeltable. -

{i3) On the other hand, If, under the
terms of a pension plan, an employee
will lose the right to any annuity pur-
chased from or to be provided by, con-
tributions made by the employer if his
services should be terminated before
retirement, his beneficlal interest in
such contributions is nonforfeltable.

(i1} The mere fact that an’employes

‘may not live to the retirement date, or

may lve only a short period after the
retirement date, and may not be able
to enjoy the receipt of annulty or pen-
ston payments, does not make his bene-
ficlal Interest in the contributions
made by the employer on his behalf
forfeitable. If the employer's contribu-
tions have been irrevocably applled to
purchase an annulty contract for the
employee, or if the trustee is obligated
to use the employer's contributions to
provide an annuity for the employee
provide only that the employee is alive
on the dates the annylty payments are
due, the employee's rights in the em-
pg;yer's contributions are nonforfelt-
able. -

{Secs. 83 and 7885 of the Internal Revenue
Code of 195¢ (831 Stat. 588; 88A Stat. 917; 28
1.S,C. 83 and 7805))

[T.D. 7554, 43 FR 31822, .!uly 24, 1978]
§1.402(c)-1 Taxability of beneficlary of
- certain forelgn situs trusts.
Section 402(c} has the effect of treat-

-Ing, for purposes of section 402, the dis-

tributions from a trust which at the
time of the distribution is lgcated out-
slde the tnited States in the same
manner as distributions from a, trust
which is located in the United States.
If the trust would quallfy for exemp-

. tion from tax under sectlon 501(a) ex-

cept for the fact that it falls to comply
with the provisions of paragraph
(@)@ () of §1.40i-1, which restricts
qualification to trusts created or orga-
nized in the United States and main-

26 CFR Ch. { (4-1-93 Edition)

talned here, section 402{(a) and-
§1.402{(a)-1 are applicable to the dis-
tributions from such a trust, Thus, for
example, a total distribution from such
a trust is entitled to the long-term cap-
ital pgains treatment of = sectlon
402(a) (2}, except in the case of a non-
resident allen Individial (see section
871 and 1441 and the regulations there-
under}), However, If the plan fails to
meet any requlrement of sectlon 401
and the regulations thereunder in addi-
tion to paragraph (a}(3)(1) of §1.401-i,
-sectlon 402(b} and §1.402(b}-1 are appll-
cable to the distributions from such a
trust., . -

[T.DD. 8500, 25 FR 11679, Nov. 28, 1960]

§1.402(c)-2 Eligible rollover distribu-
tlons; questions and answers.

The' following questions and answers
relate to the rollover rules under sec~
tion 402{c) of the Internal Revenue
Coda of 1886, as added by sections 521
and 522 of the Unemployment Com-
pensation- Amendments of 1992, Public

- Law 102-318, 108 Siat. 290 (UCA). For
add!itional UCA puldance under sec-
tions 401(a)(31), 402(F), 403(b)(8) and (10),
and 3405{c), see §§1.401(a)(31)-1. 1.402(f)-
1, and 1.403{b)-Z, and 531.3405(c)-1 of
this chapter, respectively.

LIST OF QUESTIONS

Q-1: What is the rule regarding distribu-
tions that may be rolied over te an eligible
rétirement plan? :

Q-2: What 13 an eligible retirement plan and
a qualified plan? ’ .

Q-3: What is an eligible rollover distributian?

Q-4: Are there other amounts that are not
elipible rollover distributions?

Q-5: For purpases of determinlng whether a
distribution s an eligible rollover distribu-
tion, how ks it determined whether a serles of
payments Is & serles of substanttally equal
periodic payments over a period specified 1n
section 402{c)(4}{A)? -

Q-8: What types of varlations In the
amount of a payment cause the payment.to
he Independent of a serles of substantially
equal periodic. payments and thus not part.of
the series?

Q-7: When s a .distrlbution from a plan a
required minlmum distributlon under sec-

L tlen 404 (a} (9)? N

Q-8: How are amounts that are not Includ-
ible In gross income allocated for purposes of
datermining the required minimum dlstrlbu-
tlon?
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of substantially equal periodic pay-
ments over a specifled period Is deter-
mined at the time payments begin, and
by following the principles of section
72(0)(2) (A)(iv), without regard to con-
tingencies or modifications that have
not yet occurred. Thus, for example, a
Joint and §0-percent survivor annuity
will be treated as a serles of substan-
tially equal payments at the time pay-
ments comwnence, as will a jolnt and
_ survivor annulty that provides for in-
creased paymenis to the employee If
the employee's beneficlary dles before
the employee. Simlilarly, for purposes
of determining If a disabillty beneflt
payment is part of a series of sobstan-
tially equal payments for a period de-
scribed in section 402(c)(4){A), any con-
tingency under which payments cease
upon recovery from the disabllity may
be disregarded.

(b} Certaln supplements disregarded,
For purposes of determining whether a
distribution is one of a series of pay-
ments that age substantially equal, so-
clal security supplements described in
section 4j1(a}(9) are disregarded. For
example, if a distributee recelves a life
annuity of $500 per month, plus a soclal
security supplement consisting of pay-
ments of §200 per month until the dis-
tributee reaches the age at which so-
cial security benefits of not less than
$200 a month begin, the $200 supple-
mental payments are disregarded and,

therefore, each monthly payment of -

$700 made before the soctal security age
and each monthly payment- of $500
made after the soclal security age Is
treated as one of a serles of substan-
tlally equal periodic payments for life,
A serfes of payments that are not sub-
stantlally equal solely because the
amount of each payment Is reduced
upon attainment of social security re-
tirement age (or, alternatively, upon
commencement of soclal securlty eatly
retirement, sarvivor, or disability ben-
efits) will also be treated as substan-
tially equal as long as the reduction in
the actual payments Is level and does
not exceed the applicable soclal secu-
rity benefit.

(c) Changes in the amoune of payments
ar the distributee. If the amount (or, If
applicable, the method of calculating
the amount) of the payments changes
so that subsequent payments are not

§1.402(c)-2

.substantially equal to prior payments,

a new determination must be made as
to whether the remaining payments
are a series of substantially equal peri-
odic payments over a period specified
In Q&A-3(b)(1) of this section. This de-
termination Is made without taking
Into account payments made or the
years of payment that elapsed prior to
the change, However, a new determina- .
tion Is not madé merely because, upon
the death of the employee, the spouse
or former spouse of the employee be-
comes the distributee. Thus, once dis-
tributions commence over a perlod
that Is at least as long as elther the
first annuitant’s life or 10/years (e.g..
as provided by a life annuity with a
five-year or ten-year-certain pguar-
antee), then substantlally equal pay-
ments to the survivor are not eliglble
rollover distributions even though the
payment perlod remainlng after the
death of the employee is or may be less
than the perlod described In section
402(c)(4) (A). For example, substantlally
equal periodic payments made under a
life annulty with a flve-year term cer-
tain would not be an eligible roliover
distribution even when pald- after the
death of the employee with three years
remalning under the term certain,

(d) Deflned contributlon plans. The fol-
lowing -tules apply in determining
whether a serles of payments from a
defined contribution plan constitute’
substantially equal perlodic payments
for a period described In section
402{c)(H)(A):

(1) Declining balance of years, A serles
of payments from an account balance
under a deflned contribution plan will
be consldered substantially equal pay-
ments over a perfod if, for each year,
the amount of the distribution is cal-
culated by dividing the account
balance by the number of years re.
malning in the perlod. For example, a
series of payments will be considered
substantially equal payments over 10

“years If the series Is determined as fol-

lows. In year 1, the annual payment s
the account balance divided by 10; in
year 2, the annual payment is the re-

‘malning account balance divided by 9;
.and so on until year 10 when the entire

remaining balance s distributed.
(2} Reasonable actuarial assumptions. Tf
an employee's account balance under a
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defined contribution plan is to be dis-
tributéd In annual Installments of a
specified amount umtil thé account
balance is exhausted, then., for pur-
poses of determining if the perlod .of
distribution is a perlod described in
settion 402(c)(4)(A), the period of years
over which the installments will ba dis-
tributed must be determined using rea-
sonable actuarial assumptions. For. ex-
ample, If an employee has an account
balance of $100,000, elects distributions
of $12,000 per year until the account
balance iz exhausted, and the future
rate of return s assumed to be 8% per
year, the account balance will be ex-
hausted in . approximately 14 years.
Similarly, if the same employee elects
a flxed annual distributlon amount and

-the fixed ahnual amount is less thao or

equal to $10,000, it is reasonable to as-

* sume that a future rate of return will
be greater than 0% and, thus, the ac-.

count will not be exhausted in less
than 10 years. -

(e} Series of paymenis beginning before
January 1, 1993, Except as pravided in
paragraph {c) of this Q&A, if a serles of
pericdic payments began before Janu-
ary 1, 1993, the determination of wheth-
er the post-December 31, 1992 payments
are a serles of substantially equal peri-
odic payments over a specified perlod
is made by taking into account all pay-
ments made, including payments made
before January 1, 1993, For example, If
a serles of substantially equal perlodic
payments beginning on January 1, 1983,
is scheduled to be pald over a period of
£5 years, payments In the serles that
are made after December 31, 1982, wiil
not be eligible rollover distributions
even though they will continue for
only five years after December 31, 1592,
because the pre- January 1, 1993 pay-
ments are taken into account in deter-
mining the specified period.

Q-6: What types of variatlons in the
amount of a payment cause the pay-
ment to be Independent of a sertes of
substantially equal periodlc payments

“and thus not part of the series?

A~6: (@) Independent payments, Except
as provided in paragraph (b) of this
Q&A, a payment is treated as Inde-
pendent of the payments in a serles of
substantlally equal payments, and thus
not part-of the serles, If the payment Is
substantlally larger or smaller than

26 CFR Ch. § (4~1-99 Edition)

the other payments in the series. An

-tndependent payment 1s an eligible

rallover distribution If it is not other-
wise excepted from the definition of el-
1gible roliover distribution. This is the
case regardless of whether the payment
is made before, with, or after payments
in the serles. For example, if an em-
ployee elects a single payment of half
of the account balance with the re-
mainder of the account balance pald
over the life expectancy of the dis-
tributee, the single payment is treated
as independent of the payments 1t the
serfes and is an eliglble rollover dis-
tribution unless otherwise excepted.
Similarly, if an émployee'{s surviving
spouse recelves a survivor life annuity
of $1,000 per month plus a single pay-
ment on account of death of $7,500, the .

slngle payment is treated as inde-

pendent of the payments in the annu-
ity and is an eliglble rollover distribu-
tion unless otherwise excepted (e.g.,
$5,000 of the $7.500 might qualify to be
excluded from gross {ncome as a death
benefit urider section 10 (b)),

(b) Special rules—(1) Administrative
error or delay. If, dus solely to reason-
able administrative error or delay in
payment, there 1s an adjustment after
the annuity stactlng date to the
amount of any payment in a series of
payments that otherwise would con-
stitute a serles of substantially equal
payments  described In  section
402(6)(4)(A) and this sectlon, the ad-
Jjusted payment or payments will be
treated as part of the serles of substan-
tlally equal periodic payments and will
not be treated as independent of the
payments in the serles. For example, if,
due sclely to reasonable administrative
delay, the first payment of a life annu-
ity is delayed by two months and re-
flects an additional two months worth
of benefits, that payment will be treat-
ed as a substantially equal payment in
the series rather than as an Inde-
pendent payment. ' The result will sot
change merely because the amount of
the adjustruent is pald in a separate
supplemental payment.

(2} Supplemental paymepts- for annt-

. ftants. A supplemental payment from a

defined benefit plan to annultants (e.g.,
retirees or beneficlaries) will be treat-
ad as part of a serles of substantially
equal payments, rather than as an
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or ten-year averaging. or the exclusion,
from gross Income for net unrealized
appreciation on employer stock.

(b) Direct rollaver.-If an eligible roll-
over distribution is pald to an indi-
vidual retirement plan in a direct roll-
over at the election of the distributee,
the distributes Is deemed to have Irrey-
ocably designated that the direéct roll-
over is a rollover contribution.

Q-14: How s the $5,000 death benefit

exclusion under section 10i(b) treated

for - purposes of determining the
amount that is an eligible rollover dis-
tribution? ‘

A-14: To the extent that-a death ben-
efit i1s a distrlbution from a qualified
plan, the portion of the distrlbution
that Is excluded from gross income
“under sectfon 101(b) ls not an eligible
rollaver distribution. See §1.401(a}(31)-
1, Q&A~17 for puidance concerning as-
© sumptlons that a plan .administrator
may make with respect to whether and
to what extent a distrlbution of a sur-
vivor beneflt is excludible from gross
income under section 101(b). .

Q-15: May an employee (or spousal
distributee) roll over more than the
plan administrator determines te be an
eligible rollover-dlstribution using an
assumption described. In §1.401(a)(31)-1,
Q&A-1T? ’

A-15: Yes, The portion of any dis-
tribution that an employee {or spousal
distributes) may roll over-as an eligl-
ble roflover distribution under section
402(c) is determined based on the actual
application of section 402 and other rel-
evant provisions of the Internal Rev-
enue Code. The actual application of

these provisions may produce different |

results than any assumption described
In §L401{a){31)-1, Q&A-LT that 15 used
by the plan administrator. Thus, for
example, even.though the plan admin-
Istrator calculates the portlon of a dis-
tribution that Is a required minimum
distribution (and thus is not made eli-
gibla for direct rollover under section
401(a) (31)), by assuming that there Is no
designated beneficlary, the portlon of
the distribution that is actually a re-
quired minimum distribution and thus
not an eligible rollover distributipn is
determined by taking into account the
.designated benefictary, If any. If, by
taking Inte account the deslgnated
beneficlary, a greater portion of the

§ 1.402(d)-1

dlstribution Is an eligible rollover. dis-
tribution, the distributee .may rollover
the additional amount. Similarly, even

though a plan administrator assumes-

that a distribution from a gualified
plan I3 the only death benefit with.re-
spect to an employee that qualifles for
the £5,600 death benefit exclusion under
section 101{h). to the extent that the
death benefit exclusion is allocated to
a different death benefit, a greater por-
tion of the distribution may actually

be Includible in gross income and, thus, -

be an eligible rollaver distribution, and
the surviving spouse may roll over the
additlonal amount if it otherwlse
qualtfies, ] S

Q-16: Is a.rollover from a qualified
plan to an individual retirement ac-
count or individual retirement annuity
treated as a rollover contribution for
purposes .of the one-year look-back
rollover  Umltatlon “of  section
408(d) (3)1(B)?

A-16: No. A distribution from a quall-
fled plan that is-rolled over to an indi-
vidual retirement account or indi-
vidual retirement annuity 1s not treat-
ed for purposes of section 408(d)(3)(B) as
an amount received by an individual
from an indlvidual retirement account
or individual retirement annuity which
is not includible in pross income be-
cause of the application of section
408(d) (3).

[T.D. 8619; 60 FR 49208, Sept, 22, 1995]

§1.402(d}-1 Effect of section 402(d).

(a) If the requirements of section
402(d) are wmet, a contrfbution made by
an employer on behalf of an employee
to a trust which Is not exempt under
section 50i(a) shail not be included In
the income of the employee In the year
in which the contribution -is made.
Such contrlbution will be taxable to
the employee, when received in later
years, as provided In sectlon 72 (relat-
ing to annuities). Foi taxable years be-
ginning bhefore January 1, 1984, sectlon
72(e)(3) (relating to the treatment of
certain lump sums), as in effect before
such date, shall not apgly to such con-
tributions. For taxable years beglnning
afcer December 31, 1363, such contribu-
tions, when recelved, may be taken

<

Into account in computations under

sectlons 1300 through 1305 (relating to
income averaging). See paragraph (b)
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" §1.402(e}-1 Certaln plan terminations.

Distributions made after Degembeér
31, 1953, and before January I, 1355, as a
result of the complete termination of
an employees' trust described in sec-

{whlch 1z exempt under. sec-
tioi: §01(a} shall be considered distribu-
tions on aceount of separation form
sarvice for purposes of section 402(a){2)
if the employer who established the
trust is a corporation, and the terml-
natlon of the plan is incldent te the
complete liquidation of the corporation
before August 16, 1954, repardless of
whether such liquidation i3 incldent to
alﬁ reorganlzation as defined in section
3638.

(T.D. 6500, 25 FR 11680, Nov. 25, 1860]

§1.402g} -1 Regqulred explanation of el-
e roliover distrlbutions; ques-
tions and answers,

The following questions and answers
concern the written explanation re-
quirement Imposed by section 402(f) of
the Internal Revenue Code of 1986 re-
lating to distributions eligible for roll-
over treatment. Section 402{f) was

amended by section 521(a) of the Unem--

ployment Compensation Amendments
of 1992, Public Law 102-318, 106 Stat. 200

+ (UCA). For additional UCA guidance

under sectlons 401(a}(31), 402(c).
403(b}(8) and (10), and 3403(c), see
§§1.401(a)(31)-1, 1.402(c)-2, 1.403(b)-2, and
31.3405(c}-1 of this chapter, respec-
tively.

LIST OF . QUESTIONS

Q-1: What are the requirements for a writ-
ten explanation under sectlon 402(f)?

Q-2: When must the plan administrator
provide the section 402(f} notice to a dis-
tributee?

Q-3: Must the plan administrator provide a
separate sectlon 462() notice for each dis-
tribution In a series of perlodic payments
that are eligible roilover distrlbutions?

Q-1 May & plan administrator post the
section 402{f) notice as a means of providing
it to distributees?

QUESTIONS AND ANSWERS

Q-1 What are the requirements for a’

written explanation under section
402(H)?

A-l: (a) General rule. Under section
402(f), as amended by UCA, the plan ad-
ministrator of a qualified plan Is re-

51.402()-1

‘quired, within a reasonable perlod of

time before making an eligible rollover
distribution, to provide the distributee
with the written explanation deseribed
in section 402{f) (section 402(f) notice).
The section 402(f) notice must be de-
signed to be ecaslly understood and
must explain the following: the rules
under which the distributee may elect
that the distribution be paid in the
form of a direct rollover to-an aligible
retirernent plan; the rules that require

the withholding of tax on the distribu-

tion if It !2 not paid in a direct roll-
over; the rules under which the dis-
tributes may defor tax on the distribu-
tion if it is contributed i a rollover to
an eliglble retirement plan within 60
days of the distribution; and if applica-
ble, certalin speclal rules regarding the
taxation of the. distribution as de-
scribed 1n section 402(d) (averaglng
with respect to Iump sum distribu-
tions) and (e} {other rules Including
treatment of net unreallzed apprecla-
tion), See §1.40i(a)(31)-1, Q&A~T for ad-
ditlonal Information that must be pro-
vided if a plan provides a default proce-~
dure regarding the election of a direct
rollover.

(b}, Medel sectlon 402(f) notice. The
plan administrator will be deemed to
have complied with the requirements
of paragraph (a} of this Q&A-1 relating
to the contents of the section 402(f} no-
tlce If the plan administrator provides
the applicable model section 402(f} no-
tice published by the Internal Revenue
Service for this purpose in a revenue
ruling, notlce, or other guidance pub-
Iished in the Internal Revenue Bul-
letin, See §601.601{d)(2)({1)(H) of this
chapter.

(c) Delegation to Commissioner. The
Commissioner, In revemvie rulings, no-
tices, and other guidance, published in
the Internal Revenue Bulletin, may
modify, or provide any additional guid-
ance with respect to, the notlce re-
quirement of this sectlon, See
§4501.601(d) (2) (i1) (b) of this chapter.-

{d) Effective date—{(1} Statutory effec-
tive date. Section 402{f) applies to eligl-
ble rollover disirlbutions made after
December 31, 1992. :

(2) Regulatory effective date. This sec-
tlon applies to eligible rollover dis-
tributions made on er after October 19,
1995, For eligible rollover distributlons
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made on or after January 1, 1993 and
before October 19, 1995 §1.402(c)-2T,
Q&A-11 through 15 (as it appeared In
the April 1, 1985 edltlon of 268 CFR part
1). apply. However, for any distribution
made on or after January 1, 1993 but be-
fore Octoher 18, 1995, a plan adminis-
trator or payor may satisfy the re-
quirements of section 402(f} by sub-
stituting any or all provisions of this
sectlon for the corresponding. provi-
sions of §1.402(c)-1T, Q&A-11 through
15, if any,

Q-2: When must the plan adminis-
trator provide thd section 402(f) notice
to a distributes?

A-Z: The plan administrater must
provide a distributee with the section
402(f) notice no less than 30 days and no
more_than 50 days before the date of
distribution. However, If the dis-
tributee, after having recelved the sec-
tion 402(f) notlce, affirmatively elects a
distribution, a plan will not fail to sat-

isfy sectlon 402(f) merely because the-

distribution is made less than 30 days
after the section 402(f) notlce was pro-
vided to the distributee, provided that
the following requirement is met, The
plan adminlstrator must provide infor-
mation to the distributee clearly indi-
cating that (in accordance with the
first sentence of this Q8&A-2) the dis-
tributee has a right to consider the de-
clision of whether or not to elect a di-
rect rallover for at least 30 days after
the notice is provided. The plan admin-
istrator may use any method to inform
the distributee of the relevant time pe-
riod, provided that the methed is rea-
_sonably designed to attract the atten-
tion of the distributee. For example,
this information could be provided ei-
ther in the section 402{f} notlce or stat-
ed in a séparate document (g.g, at-
tached to the election form) that is
provided at the 'same tima as the no-
tice. For purposes of satisfying the re-
quirement in the flrst sentence of this
Q&A-2, the plan administrator may
substitute the annuity starting date,
within the meaning of §1.401(a)-20,
Q&A-10, for the date of distribution,

Q-3: Must. the plan adminlstrator
provide a separate section 402{f) notice
for each distribution 1n a serles of pert-
odlc payments that are eligible roll-
over distributfons?

26 CFRCh. | {4—‘!=-99 Edition)

A-3: No. In the case of a series of
pericdic payments that are eligible
rollover distributions, the plan admiin-
istrator 3 permitted to satisly section
402(f) with respect to each payment In
the series by providing the section

402(f) notice prior to the first payment

in.the serles; In accordance wlth the
rules in Q&A-1 and Q&A-2 of this sec-
tion, and providing the notice at least
oncé annually for as long as the pay-
menis  coutlnue, However, see
§1L401(2)(31)-1, Q&A-12 for addliional
guldance if the plan administrator in-
tends to treat a distributee’s election
to make or not make a dlrect rollover
with respect to one payment In a serles

~of perfodic payments as applicable to

all subsequent payments in the series
{absent a subsequent change of elec-
tlon).

Q-4 May a plan administrator post
the sectlon 402(f) notice as a means of
‘providing it to distributees?

A-4: No. The posting of the sectlon
402(f) notice will not be consldered pro-
vision of ‘the notice. The wrltten notice
must be provided indlvidually to .any
distributee of an eligible rollover dis-
tribution within the tlme perlod de-
seribed in Q&A-2 and Q&A-3 of this sec-
tion., -

[T.D. 8619, 60 FR £9213, Sept. 22, 1993]
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