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costs are those services which may be cen-
tralized and includes such functions as pro-
curement, payroll, personnel services, main-
tenance and operation of space, data proc-
essing, accounting, budgeting, auditing, mail
and messenger service and the like. Super-
vision costs will not include supervision of a
general nature such as that provided by the
head of a department and his staff assistants
not directly involved in the operation of the
program. In lieu of determining actual indi-
rect cost related to a particular service per-
formed by another agency, either of the fol-
lowing alternative methods may be used dur-
ing the fiscal year involved and is specifi-
cally provided for in the indirect cost pro-
posal:

(a) Standard indirect rate equal to ten per-
cent of direct labor cost in providing the
service (excluding overtime, shift or holiday
premiums, and fringe benefits) may be al-
lowed in lieu of actual allowable cost.

(b) A predetermined fixed rate for indirect
cost of the unit or activity providing service
may be negotiated.

C. Unallowable costs. The following costs
shall not be allowable:

(1) Costs of determining food stamp eligibility
incidental to the determination of TANF eligi-
bility are not chargeable to FNS.

(2) Bad debts. Any losses arising from un-
collectable accounts or other claims, and re-
lated costs, are unallowable.

(3) Contingencies. Contributions to a con-
tingency reserve or any similar provision for
unforeseen events are unallowable.

(4) Contributions and donations. Unallow-
able.

(5) Entertainment. Costs whose purpose is
for amusement, social activities, and inci-
dental costs relating thereto, such as meals,
beverages, lodgings, rentals, transportation,
and gratuities are unallowable.

(6) Fines and penalties. Costs resulting from
violations of or failure to comply with Fed-
eral, State and local laws and regulations
are unallowable.

(1) Governor’s expenses. The salaries and ex-
penses of the Office of the Governor of a
State or the chief executive of a political
subdivision are considered a cost of general
State or local government and are unallow-
able. However, for a federally-recognized In-
dian tribal government, only that portion of
the salaries and expenses of the office of the
chief executive that is a cost of general gov-
ernment is unallowable. The portion of sala-
ries and expenses directly attributable to
managing and operating programs is allow-
able.

(8) Indemnification. The cost of indem-
nifying the State against liabilities to third
parties and other losses not compensated by
insurance is unallowable.

(9) Interest and other financial costs. Interest
on borrowings, bond discounts, cost of fi-
nancing and refinancing operations, and
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legal and professional fees paid in connection
therewith, are unallowable.

(10) Legislative erpenses. Salaries and other
expenses of the State legislature or similar
local governmental bodies are unallowable.

(11) Losses. Liosses which could have been
covered by permissible insurance are unal-
lowable.

(12) Underrecovery of cost under agreements.
Any excess of cost over Federal contribution
under one agreement is unallowable under
another agreement.

(13) The acquisition of land or buildings is
an unallowable cost.

[Amdt. 188, 45 FR 85702, Dec. 30, 1980, as
amended by Amdt. 207, 47 FR 52338, Nov. 19,
1982; Amdt. 298, 52 FR 36400, Sept. 29, 1987;
Amdt. 316, 54 FR 24531, June 7, 1989; Amdt.
319, 55 FR 4361, Feb. 7, 1990; Amdt. 342, 59 FR
2733, Jan. 19, 1994; Amdt. 385, 66 FR 33441,
May 24, 2000]

PART 278—PARTICIPATION OF RE-
TAIL FOOD STORES, WHOLESALE
FOOD CONCERNS AND INSURED
FINANCIAL INSTITUTIONS

Sec.

278.1 Approval of retail food stores and
wholesale food concerns.

278.2 Participation of retail food stores.

278.3 Participation of wholesale food con-
cerns.

278.4 Procedure for redeeming coupons.

278.5 Participation of insured financial in-
stitutions.

278.6 Disqualification of retail food stores
and wholesale food concerns, and imposi-
tion of civil money penalties in lieu of
disqualifications.

278.7 Determination and disposition of
claims—retail food stores and wholesale
food concerns.

278.8 [Reserved]

278.9 Implementation of amendments relat-
ing to the participation of retail food
stores, wholesale food concerns and in-
sured financial institutions.

278.10 [Reserved]

AUTHORITY: 7 U.S.C. 2011-2036.

EDITORIAL NOTE: OMB control numbers re-
lating to this part 278 are contained in §271.8.

§278.1 Approval of retail food stores
and wholesale food concerns.

(a) Application. Any firm desiring to
participate or continue to be author-
jzed in the program shall file an appli-
cation as prescribed by FNS. Such an
application shall contain information
which will permit a determination to
be made as to whether such an appli-
cant qualifies, or continues to qualify,
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for authorization under the provisions
of the program. FNS may require that
a retail food store or wholesale food
concern be visited to confirm eligi-
bility for program participation prior
to such store or concern being author-
ized or reauthorized in the program.
Required visits shall be conducted by
an authorized employee of the Depart-
ment, a designee of the Secretary, or
an official of the State or local govern-
ment designated by the Secretary. FNS
shall approve or deny the application
within 45 days of receipt of a completed
application. A completed application
means that all information (other than
an on-site visit) that FNS deems nec-
essary in order to make a determina-
tion on the firm’s application has been
received. This information includes,
but is not limited to, a completed ap-
plication form, all information and
documentation from the applicant, as
well as any needed third-party
verification and documentation.

(b) Determination of authorization. An
applicant shall provide sufficient data
and information on the nature and
scope of the firm’s business for FNS to
determine whether the applicant’s par-
ticipation will further the purposes of
the program. Upon request, an appli-
cant shall provide documentation to
FNS to verify information on the appli-
cation. Such information may include,
but is not limited to, State and local
business licenses, Social Security
cards, drivers’ licenses, photographic
identification cards, bills of sale, deeds,
leases, sales contracts, State certifi-
cates of incorporation, sales records,
invoice records and business-related
tax records. Retail food stores and
wholesale food concerns and other enti-
ties eligible for authorization also
shall be required to sign a release form
which will authorize FNS to verify all
relevant business related tax filings
with appropriate agencies. In addition,
they must obtain corroborating docu-
mentation from other sources as
deemed necessary to ensure the legit-
imacy of applicant firms, as well as the
accuracy of information provided by
the stores and concerns. Failure to
comply with any request for informa-
tion or failure to sign a written release
form shall result in denial of the appli-
cation for authorization or withdrawal
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of a firm or concern from the program.
In determining whether a firm quali-
fies for authorization, FNS shall con-
sider all of the following:

(1) The nature and extent of the food
business conducted by the applicant—(3)
Retail food store. (A) An establishment
or house-to-house trade route shall
normally be considered to have food
business of a nature and extent that
will effectuate the purposes of the pro-
gram if it sells food for home prepara-
tion and consumption and meets one of
the following criteria; Offer for sale, on
a continuous basis, a variety of quali-
fying foods in each of the four cat-
egories of staple foods as defined in
§271.2 of this chapter, including perish-
able foods in at least two of the cat-
egories (Criterion A); or have more
than 50 percent of the total gross retail
sales of the establishment or route in
staple foods (Criterion B).

(B) A retail food store must meet eli-
gibility determination factors which
may be based on, but not limited to,
visual inspection, sales records, pur-
chase records, counting of
stockkeeping units, or other inventory
or accounting recordkeeping methods
that are customary or reasonable in
the retail food industry. In deter-
mining eligibility, such information
may be requested for verification pur-
poses, and failure to provide such docu-
mentation may result in denial or
withdrawal from the program.

(ii) Application of Criterion A. In order
to qualify under this criterion, firms
shall;

(A) Offer for sale and normally dis-
play in a public area, qualifying staple
food items on a continuous basis, evi-
denced by having, on any given day of
operation, no fewer than three dif-
ferent varieties of food items in each of
the four staple food categories. Docu-
mentation to determine if a firm
stocks a sufficient amount of required
staple foods to offer them for sale on a
continuous basis may be required in
cases where it is not clear that the re-
quirement has been met. Such docu-
mentation can be achieved through
store visits and/or verifying informa-
tion when requested. Failure to provide
verifying information when requested
or to cooperate with store visits shall
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(n) Review of determination. The deter-
mination of FNS shall be final and not
subject to further administrative or ju-
dicial review unless a written request
for review is filed within the period
stated in part 279 of this chapter.

Notwithstanding the above, any FNS
determination made on the basis of
paragraph (e)(8) of this section shall
not be subject to further administra-
tive or judicial review.

(o) Delivery of notice. The delivery by
any method that provides evidence of
delivery of any notice required of FNS
by this part will constitute notice to
the addressee of its contents.

[Amdt. 136, 43 FR 43274, Sept. 22, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §278.6, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and at www.fdsys.gov.

§278.7 Determination and disposition
of claims—retail food stores and
wholesale food concerns.

(a) Claims against violators. FNS may
establish and pursue claims against
firms or other entities which have ac-
cepted or redeemed coupons in viola-
tion of the Food Stamp Act or this part
regardless of whether the firms or enti-
ties are authorized to accept food
stamps. If a firm fails to pay a claim,
FNS may collect the claim by offset-
ting against amounts due the firm on
redemption of other coupons or by de-
ducting the amounts due from bonds
posted by firms in compliance with the
provisions of §278.1(b)(4). FNS shall
deny an application for authorization
or reauthorization by a firm which has
failed to pay a claim.

(b) Forfeiture of a collateral bond or
draw down on an irrevocable letter of
credit. If FNS establishes a claim
against an authorized firm which has
previously been sanctioned, collection
of the claim may be through total or
partial forfeiture of the collateral bond
or draw down of the irrevocable letter
of credit. If FNS determines that for-
feiture or a draw down is required for
collection of the claim, FNS shall take
one or more of the following actions, as
appropriate.

(1) Determine the amount of the bond
to be forfeited or irrevocable letter of
credit drawn down on the basis of the
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loss to the Government through viola-
tions of the Act, and this Part, as de-
tailed in a letter of charges to the firm;

(2) Send written notification by
method of proof of delivery to the firm
and the bonding agent or commercial
bank of FNS’ determination regarding
forfeiture or draw down of all or speci-
fied part of the collateral bond or ir-
revocable letter of credit and the rea-
sons for the forfeiture or draw down ac-
tion;

(8) Advise the firm and the bonding
agent or commercial bank of the firm’s
right to administrative review of the
claim determination;

(4) Advise the firm and the bonding
agent or commercial bank that if pay-
ment of the current claim is not re-
ceived directly from the firm, FNS
shall obtain full payment through for-
feiture of the bond or draw down of the
irrevocable letter of credit;

(5) Proceed with collection of the
bond or irrevocable letter of credit in
the amount forfeited or drawn down if
a request for review is not filed by the
firm within the period established in
§279.5 of this chapter, or if such review
is unsuccessful; and

(6) Upon the expiration of time per-
mitted for the filing of a request for ad-
ministrative and/or judicial review, de-
posit the bond or irrevocable letter of
credit in a Federal Reserve Bank ac-
count or in the Treasury Account, Gen-
eral. If FNS requires only a portion of
the face value of the bond or irrev-
ocable letter of credit to satisfy a
claim, the entire bond or irrevocable
letter of credit will be negotiated, and
the remaining amount returned to the
firm.

(¢) Coupons accepted without author-
ization. (1) The FNS officer in charge
may approve the redemption under
§278.4 of coupons accepted by firms be-
fore the receipt of an authorization
card from FNS if the following condi-
tions exist:

(1) The coupons were received in ac-
cordance with the requirements of this
part governing acceptance of coupons
except the requirement that the firm
be authorized before acceptance;

(ii) The coupons were accepted by the
firm in good faith, and without intent
to circumvent this part; and
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(e) Amendment No. 286. The provisions
for part 278 of Amendment No. 286 were
effective March 11, 1987 for purposes of
submitting applications for authoriza-
tion to accept food stamps. For all
other purposes, the effective date was
April 1, 1987.

(f) Amendment No. 280. The provisions
for part 271 and §§278.1(r) and 278.6(f) of
No. 280 are effective retroactively to
April 1, 1987. The provision for §278.1(0)
is effective May 22, 1987.

(g) Amendment No. 304. The technical
amendment for part 278 of Amendment
No. 304 was effective August 1, 1988.

(h) Amendment No. 323. The program
changes made to §278.6 by this amend-
ment are retroactively effective Octo-
ber 1, 1988.

(i) Amendment No. 334. The program
changes made to §§278.1 and 278.6 by
this amendment are effective February
1, 1992. The program changes made to
§271.2 and §271.5 by this amendment are
retroactively effective to November 28,
1990, as specified in Pub. L. No. 101-624.

(3) Amendment No. 354. The program
changes made to §§271.2 and 278.6 by
this amendment are effective October
1, 1993.

(k) Amendment No. 331. The program
changes made to §§271.2 and 278.5 by
this amendment are effective Decem-
ber 22, 1994.

(1) Amendment No. 335. Expanded au-
thority to use and disclose information
about firms participating in the FSP
under CFR 278.1(r) for currently au-
thorized firms is effective and will be
implemented beginning February 25,
1997 but not before 60-days after the
date of notices to such firms, notifying
them of the changes. The only excep-
tion to the above is that such disclo-
sure of information shall not apply to
firms that are withdrawn or are dis-
qualified from FSP participation prior
to implementation, unless such firms
participate in the FSP at a future date
subsequent to the implementation
date.

(m) Amendment No. 383. The program
changes made to §278.1 by this amend-
ment are effective September 29, 2000.

[Amdt. 136, 43 FR 43274, Sept. 22, 1978]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §278.9, see the List of CFR
Sections Affected, which appears in the
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Finding Aids section of the printed volume
and at www.fdsys.gov.

§278.10 [Reserved]

PART 279—ADMINISTRATIVE AND
JUDICIAL REVIEW—FOOD RETAIL-
ERS AND FOOD WHOLESALERS

Subpart A—Administrative Review

Sec.

279.1 Jurisdiction and authority.

279.2 Manner of filing requests for review.

279.3 Content of request for review.

279.4 Action upon receipt of a request for re-
view.

279.5 Determination of the designated re-
viewer.

279.6 Legal advice and extensions of time.

Subpart B—Judicial Review

279.7 Judicial review.

279.8 Implementation of amendments relat-
ing to administrative and judicial re-
view.

AUTHORITY: 7 U.S.C. 2011-2036.

SOURCE: Amdt. 136, 43 FR 43279, Sept. 22,
1978, unless otherwise noted.

EDIroRIAL NOTE: Nomenclature changes to
part 279 appear at 68 FR 41052, July 10, 2003.

Subpart A—Adminisirative Review

§279.1 Jurisdiction and authority.

A food retailer or wholesale food con-
cern aggrieved by administrative ac-
tion under §278.1, §278.6 or §278.7 of this
chapter may, within a period stated in
this Part, file a written request for re-
view of the administrative action with
FNS. On receipt of the request for re-
view, the questioned administrative ac-
tion shall be stayed pending disposition
of the request for review, except in the
case of a permanent disqualification as
specified in §278.6(e)(1) of this chapter.

(a) Jurisdiction. Reviewers designated
by the Secretary shall act for the De-
partment on requests for review filed
by food retailers or wholesale food con-
cerns aggrieved by any of the following
actions:

(1) Denial of an application or with-
drawal of authorization to participate
in the program under §278.1 of this
chapter;

(2) Disqualification under §278.6 of
this chapter, except that a disqualifica-
tion for failure to pay a civil money
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penalty shall not be subject to admin-
istrative review and a disqualification
imposed under §278.6(e)(8) of this chap-
ter shall not be subject to administra-
tive or judicial review;

(3) Imposition of a fine under §278.6 of
this chapter;

(4) Denial of all or part of any claim
asserted by a firm against FNS under
§278.7(c), (d), or (e) of this chapter;

(5) Assertion of a claim under
§278.7(a) of this chapter; or

(6) Forfeiture of part or all of a col-
lateral bond or a draw down of part or
all of a letter of credit under §278.1 of
this chapter, if the request for review
is made by the authorized firm. FNS
shall not accept requests for review
made by a bonding company or agent
or commercial bank.

(b) Authority. The determination of
the designated reviewer shall be the
final administrative determination of
the Department, subject, however, to
judicial review under section 14 of the
Food Stamp Act and subpart B of this
part.

[68 FR 41052, July 10, 2003, as amended at 73
FR 79595, Dec. 30, 2008]

§279.2 Manner of filing requests for
review.

(a) Submitting requests for review. Re-
quests for review submitted by firms
shall be mailed to or filed with Direc-
tor, Administrative Review Division,
U.S. Department of Agriculture, Food
and Nutrition Service, 3101 Park Cen-
ter Drive, Alexandria, Virginia 22302.

(b) Content of requests. Requests for
review shall be in writing and shall
state the name and business address of
the firm involved, and the name, ad-
dress and position with the firm of the
person who signed the request. The re-
quest shall be signed by the owner of
the firm, an officer or partner of the
firm, or by counsel, and need not be
under oath.

(©) Time limit for requesting review. A
request for review shall be filed within
10 days of the date of delivery of the
notice of the action for which review is
requested. For purposes of determining
whether a filing date is timely:

(1) The filing date shall be the post-
mark date of the request, or equivalent
if the written request is filed by a
means other than mail;
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(2) In computing the 10 day period,
the day of delivery of the notice of the
action for which review is requested
may not be included. The last day of
the period so computed shall be in-
cluded, unless it is a Saturday, a Sun-
day, or a legal holiday. In that case,
the period runs until the end of the
next day which is not a Saturday, a
Sunday, or a legal holiday. As used in
this paragraph, “legal holiday” includes
New Year’s Day, Washington’s Birth-
day, Memorial Day, Independence Day,
Labor Day, Columbus Day, Veterans
Day, Thanksgiving Day, Christmas
Day, and any other day designated as a
holiday by the President or the Con-
gress of the United States.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 236, 49 FR 22058, May 25,
1984. Redesignated and amended at 68 FR
41053, July 10, 2003]

§279.3 Content of request for review.

(a) Identifying the request. Requests
for review shall clearly identify the ad-
ministrative action from which the re-
view is requested. This identification
shall include the date of the letter or
other written communication notifying
the firm of the administrative action,
the name and title of the person who
signed the letter or other communica-
tion, and whether the action under ap-
peal concerns a denial of an application
or a withdrawal of authorization to
participate, a disqualification from fur-
ther participation, a civil money pen-
alty, or a denial of all or any part of a
claim or a fine.

(b) Supporting the request. The request
shall include information in support of
the request showing the grounds on
which review is being sought, or shall
state that supporting information will
be filed in writing at a later date. In
the latter case, the designated reviewer
shall notify the firm of the date by
which the information must be filed.

[Amdt. 136, 43 FR 43279, Sept. 22, 1978, as
amended by Amdt. 236, 49 FR 22058, May 25,
1984; Amdt. 334, 57 FR 3913, Feb. 3, 1992. Re-
designated and amended at 68 FR 41053, July
10, 2003]

§279.4 Action upon receipt of a re-
quest for review.

(a) Holding action. Upon receipt of a

request for review of administrative
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