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with the purchase or sale of electric en-
ergy or the purchase or sale of trans-
mission services subject to the juris-
diction of the Commission, 

(1) To use or employ any device, 
scheme, or artifice to defraud, 

(2) To make any untrue statement of 
a material fact or to omit to state a 
material fact necessary in order to 
make the statements made, in the 
light of the circumstances under which 
they were made, not misleading, or 

(3) To engage in any act, practice, or 
course of business that operates or 
would operate as a fraud or deceit upon 
any entity. 

(b) Nothing in this section shall be 
construed to create a private right of 
action. 

PART 2—GENERAL POLICY AND 
INTERPRETATIONS 

STATEMENTS OF GENERAL POLICY AND 
INTERPRETATIONS OF THE COMMISSION 

Sec. 
2.1 Initial notice; service; and information 

copies of formal documents. 
2.1a Public suggestions, comments, pro-

posals on substantial prospective regu-
latory issues and problems. 

2.1b Availability in contested cases of infor-
mation acquired by staff investigation. 

2.1c Policy statement on consultation with 
Indian tribes in Commission proceedings. 

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE FEDERAL POWER 
ACT 

2.2 Transmission lines. 
2.4 Suspension of rate schedules. 
2.7 Recreational development at licensed 

projects. 
2.8 [Reserved] 
2.9 Conditions in preliminary permits and 

licenses—list of and citations to ‘‘P—’’ 
and ‘‘L—’’ forms. 

2.12 Calculation of taxes for property of 
public utilities and licensees constructed 
or acquired after January 1, 1970. 

2.13 Design and construction. 
2.15 Specified reasonable rate of return. 
2.17 Price discrimination and anticompeti-

tive effect (price squeeze issue). 
2.18 Phased electric rate increase filings. 
2.19 State and Federal comprehensive plans. 
2.20 Good faith requests for transmission 

services and good faith responses by 
transmitting utilities. 

2.21 Regional Transmission Groups. 
2.22 Pricing policy for transmission services 

provided under the Federal Power Act. 

2.23 Use of reserved authority in hydro-
power licenses to ameliorate cumulative 
impacts. 

2.24 Project decommissioning at reli-
censing. 

2.25 Ratemaking treatment of the cost of 
emissions allowances in coordination 
transactions. 

2.26 Policies concerning review of applica-
tions under section 203. 

NON-MANDATORY GUIDANCE ON SMART GRID 
STANDARDS 

2.27 Availability of North American Energy 
Standards Board (NAESB) Smart Grid 
Standards as non-mandatory guidance. 

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE NATURAL GAS ACT 

2.51 [Reserved] 
2.52 Suspension of rate schedules. 
2.55 Auxiliary installations and replace-

ment facilities. 
2.57 Temporary certificates—pipeline com-

panies. 
2.60 Facilities and activities during an 

emergency—accounting treatment of de-
fense-related expenditures. 

2.67 Calculation of taxes for property of 
pipeline companies constructed or ac-
quired after January 1, 1970. 

2.69 [Reserved] 
2.76 Regulatory treatment of payments 

made in lieu of take-or-pay obligations. 
2.78 Utilization and conservation of natural 

resources—natural gas. 

STATEMENT OF GENERAL POLICY TO IMPLE-
MENT PROCEDURES FOR COMPLIANCE WITH 
THE NATIONAL ENVIRONMENTAL POLICY ACT 
OF 1969 

2.80 Detailed environmental statement. 

STATEMENT OF GENERAL POLICY TO IMPLE-
MENT THE ECONOMIC STABILIZATION ACT OF 
1970, AS AMENDED, AND EXECUTIVE ORDERS 
11615 AND 11627 

2.100–2.102 [Reserved] 
2.103 Statement of policy respecting take or 

pay provisions in gas purchase contracts. 
2.104 Mechanisms for passthrough of pipe-

line take-or-pay buyout and buydown 
costs. 

2.105 Gas supply charges. 

RULES OF GENERAL APPLICABILITY 

2.201 [Reserved] 

STATEMENTS OF GENERAL POLICY AND INTER-
PRETATIONS UNDER THE NATURAL GAS POL-
ICY ACT OF 1978 

2.300 Statement of policy concerning allega-
tions of fraud, abuse, or similar grounds 
under section 601(c) of the NGPA. 
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STATEMENT OF INTERPRETATION UNDER THE 
PUBLIC UTILITY REGULATORY POLICIES ACT 
OF 1978 

2.400 Statement of interpretation of waste 
concerning natural gas as the primary 
energy source for qualifying small power 
production facilities. 

STATEMENT OF PENALTY REDUCTION/WAIVER 
POLICY TO COMPLY WITH THE SMALL BUSI-
NESS REGULATORY ENFORCEMENT FAIRNESS 
ACT OF 1996 

2.500 Penalty reduction/waiver policy for 
small entities. 

APPENDIX A TO PART 2—GUIDANCE FOR DE-
TERMINING THE ACCEPTABLE CONSTRUC-
TION AREA FOR AUXILIARY AND REPLACE-
MENT FACILITIES 

APPENDIX B TO PART 2 [RESERVED] 
APPENDIX C TO PART 2—NATIONWIDE PRO-

CEEDING COMPUTATION OF FEDERAL IN-
COME TAX ALLOWANCE INDEPENDENT PRO-
DUCERS, PIPELINE AFFILIATES AND PIPE-
LINE PRODUCERS CONTINENTAL U.S. 

AUTHORITY: 5 U.S.C. 601; 15 U.S.C. 717–717z, 
3301–3432; 16 U.S.C. 792–828c, 2601–2645; 42 
U.S.C. 4321–4370h, 7101–7352. 

STATEMENTS OF GENERAL POLICY AND 
INTERPRETATIONS OF THE COMMISSION 

§ 2.1 Initial notice; service; and infor-
mation copies of formal documents. 

(a) Whenever appropriate, publica-
tion of an initial notice or order in the 
FEDERAL REGISTER shall be the pri-
mary means of informing interested 
persons and the general public that the 
proceeding to which the notice or order 
relates has been instituted before the 
Commission. The mailing or e-mailing 
of individual copies shall be confined to 
that which is required by law, by the 
Commission’s rules and regulations, or 
by other considerations deemed valid 
by the Secretary in specific instances. 

(1) It is the policy of the Commission 
to publish notice in the FEDERAL REG-
ISTER upon the institution of the fol-
lowing proceedings before the Commis-
sion: 

(i) Natural gas pipeline companies and 
public utility rate schedules and tariffs. 
(A) Initial rate schedule filings and 
changes in rates schedules proposed by 
public utilities and changes in rate 
schedules or tariffs proposed by natural 
gas pipeline companies, including pur-
chased gas adjustment clauses. 

(B) Changes in rates proposed by nat-
ural gas pipeline companies for field 
sales. 

(C)–(D) [Reserved] 
(E) Tracking rate schedule or tariff 

filings made pursuant to settlement 
agreements. 

(F) Rate schedule or tariff filings 
made by natural gas pipeline compa-
nies or public utilities in compliance 
with Commission orders. 

(G) Reports of refunds by natural gas 
pipeline companies and public utilities. 

(H) [Reserved] 
(I) Complaints against natural gas 

pipeline companies and public utilities, 
unless otherwise directed. 

(ii) Interconnections, service and expor-
tation pursuant to the Federal Power Act. 
(A) Applications for interconnection 
and service under section 202(b). 

(B)–(C) [Reserved] 
(D) Applications pursuant to section 

207. 
(E) [Reserved] 
(iii) Hydroelectric, Federal Power Act. 

(A) Applications for preliminary per-
mits pursuant to section 4(f). 

(B) Applications for licenses for con-
structed or unconstructed projects, or 
notice of declaration of intention, sec-
tions 4(e), 23(a)(b). 

(C) Applications for amendment of li-
cense, unless otherwise directed. 

(D) Application for relicenses or 
nonpower licenses, or a recommenda-
tion for takeover, sections 14 and 15. 

(E) Applications for transfer of li-
cense, section 8. 

(F) Applications for surrender of li-
cense, section 6. 

(G) Proceeding for revocation or ter-
mination of license, sections 6, 13, 26. 

(H) Issuance of annual licenses, sec-
tion 15. 

(I) Lands withdrawn pursuant to an 
application for preliminary permit or 
license, and the vacation of such land 
withdrawals, section 24. 

(J) Complaints against licensees, un-
less otherwise directed. 

(iv) Corporate electric. (A) Applica-
tions pursuant to sections 203, 204, of 
the Federal Power Act, and applica-
tions or complaints pursuant to section 
305 of the Federal Power Act. 

(v) Accounting, gas and electric. (A) 
Applications pursuant to sections 4, 23, 
301, and 302 of the Federal Power Act. 
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(B) Applications pursuant to sections 
8 and 9 of the Natural Gas Act. 

(vi) Federal rates. (A) Application for 
confirmation and approval of rate 
schedules for Federal hydroelectric 
projects. 

(vii) Natural gas pipeline certificates, 
exportations, and importations, Natural 
Gas Act. (A) Applications for exemption 
under section 1(c). 

(B) Applications for authorization to 
import and export gas under section 3. 

(C) Applications for orders directing 
physical connection of facilities and 
sale of natural gas under section 7(a). 

(D) Applications for permission and 
approval to abandon under section 7(b). 

(E) Applications for permanent cer-
tificates under section 7(c). 

(F) [Reserved] 
(G) Complaints against natural gas 

pipeline companies, filed by individuals 
and companies, unless otherwise di-
rected. 

(viii)–(ix) [Reserved] 
(x) Environmental statements. (A) No-

tice to be published pursuant to Order 
series 415. 

(xi) Miscellaneous, gas and electric. (A) 
Order instituting an investigation in 
which hearings are fixed or in which an 
opportunity is given for filing com-
ments or petitions to intervene. 

(B) Show cause order, in which hear-
ings are fixed or in which an oppor-
tunity is given for filing comments or 
petitions to intervene. 

(C) Order or notice consolidating pro-
ceedings for hearing purposes or sev-
ering a proceeding formerly consoli-
dated for hearing purposes. 

(D) Applications for declaratory 
order, disclaimers of jurisdiction, or 
waiver of Commission regulations, un-
less otherwise directed. 

(E) Requests for redesignation, unless 
otherwise directed. 

(F) Requests for extension of time 
pursuant to § 385.2008 of this chapter, 
unless otherwise directed. 

(G) Consolidations and severance pur-
suant to § 375.302(f) of this chapter, un-
less otherwise directed. 

(H) Notice of correction of a docu-
ment in any of the above categories. 

(I) Notice of meetings of advisory 
committees established by the Com-
mission. 

(J) Notices of conferences in dock-
eted rulemaking proceedings. 

(K) Proposed penalties under section 
31 of the Federal Power Act. 

(L) Such other notices or orders as 
may be submitted by the Secretary for 
publication. 

(2) Otherwise directed, as referred to 
above, shall be interpreted to mean no-
tice given by the discretion of the Sec-
retary. 

(b) After notice has been given, the 
service of formal documents issued in a 
proceeding shall be confined to the par-
ties of record or their attorneys, and 
the mailing or e-mailing of informa-
tion copies shall be confined to that 
which is required by the Commission’s 
rules and regulations, by courtesy in 
response to written requests for copies, 
or by other considerations deemed 
valid by the Secretary in specific in-
stances. 

(Secs. 308, 309; 49 Stat. 858; 16 U.S.C. 825g, 
825h; secs. 15, 16; 52 Stat. 829, 830; 15 U.S.C. 
717n, 717o) 

[Order 211, 24 FR 1345, Feb. 21, 1959, as 
amended by Order 463, 37 FR 28054, Dec. 20, 
1972; 38 FR 3192, Feb. 2, 1973; 44 FR 34941, 
June 18, 1979; 45 FR 21224, Apr. 1, 1980; Order 
541, 57 FR 21733, May 22, 1992; Order 603, 64 FR 
26603, May 14, 1999; Order 2002, 68 FR 51115, 
Aug. 25, 2003; Order 737, 75 FR 43402, July 26, 
2010; Order 756, 77 FR 4893, Feb. 1, 2012] 

§ 2.1a Public suggestions, comments, 
proposals on substantial prospec-
tive regulatory issues and prob-
lems. 

(a) The Commission by this policy 
statement explicitly encourages the 
public, including those persons subject 
to regulation by the Commission, to 
submit suggestions, comments, or pro-
posals concerning substantial prospec-
tive regulatory policy issues and prob-
lems, the resolution of which will have 
a substantial impact upon those regu-
lated by the Commission or others af-
fected by the Commission’s activities. 
This policy is intended to serve as a 
means of advising the Commission on a 
timely basis of potential significant 
issues and problems which may come 
before it in the course of its activities 
and to permit the Commission an early 
opportunity to consider argument re-
garding policy questions and adminis-
trative reforms in a general context 
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rather than in the course of individual 
proceedings. 

(b) Upon receipt of suggestions, com-
ments, or proposals pursuant to para-
graph (a) of this section, the Commis-
sion shall review the matters raised 
and take whatever action is deemed 
necessary with respect to the filing, in-
cluding, but not limited to, requesting 
further information from the filing 
party, the public, or the staff, or pre-
scribing an informal public conference 
for initial discussion and consultation 
with the Commission, a Commissioner, 
or the Staff, concerning the matter(s) 
raised. In the absence of a notice of 
proposed rulemaking, any conferences 
or procedures undertaken pursuant to 
this section shall not be deemed by the 
Commission as meeting the require-
ments of the Administrative Procedure 
Act with respect to notice of 
rulemakings, but are to be utilized by 
the Commission as initial discussions 
for advice as a means of determining 
the need for Commission action, inves-
tigation or study prior to the issuance 
of a notice of proposed rulemaking to 
the extent required by the Administra-
tive Procedure Act, 5 U.S.C. 553. 

(c) [Reserved] 
(d) A person may not invoke this pol-

icy as a means of advocating ex parte 
before the Commission a position in a 
proceeding pending at the Commission 
and any such filing will be rejected. 
Comments must relate to general con-
ditions in industry or the public or 
policies or practices of the Commission 
which may need reform, review, or ini-
tial consideration by the Commission. 

[Order 547, 41 FR 15004, Apr. 9, 1976, as 
amended by Order 225, 47 FR 19054, May 3, 
1982] 

§ 2.1b Availability in contested cases of 
information acquired by staff inves-
tigation. 

Pursuant to the Commission’s au-
thority under the Natural Gas Act, par-
ticularly subsection (b) of section 8 
thereof, and under the Federal Power 
Act, particularly subsection (b) of sec-
tion 301 thereof, upon request by a 
party to the proceedings, or as required 
in conjunction with the presentation of 
a Commission staff case of staff’s cross- 
examination of any other presentation 
therein, all relevant information ac-

quired by Commission staff, including 
workpapers pursuant to any staff in-
vestigation conducted under sections 8, 
10, or 14 of the Natural Gas Act, and 
sections 301, 304 or 307 of the Federal 
Power Act, shall, without further order 
of the Commission, be free from the re-
straints of said subsection (b) of sec-
tion 8 of the Natural Gas Act, and sub-
section (b) of section 301 of the Federal 
Power Act, regarding the divulgence of 
information, with respect to any mat-
ter hereafter set for formal hearing. 

[58 FR 38292, July 16, 1993] 

§ 2.1c Policy statement on consultation 
with Indian tribes in Commission 
proceedings. 

(a) The Commission recognizes the 
unique relationship between the United 
States and Indian tribes as defined by 
treaties, statutes, and judicial deci-
sions. Indian tribes have various sov-
ereign authorities, including the power 
to make and enforce laws, administer 
justice, and manage and control their 
lands and resources. Through several 
Executive Orders and a Presidential 
Memorandum, departments and agen-
cies of the Executive Branch have been 
urged to consult with federally-recog-
nized Indian tribes in a manner that 
recognizes the government-to-govern-
ment relationship between these agen-
cies and tribes. In essence, this means 
that consultation should involve direct 
contact between agencies and tribes 
and should recognize the status of the 
tribes as governmental sovereigns. 

(b) The Commission acknowledges 
that, as an independent agency of the 
federal government, it has a trust re-
sponsibility to Indian tribes and this 
historic relationship requires it to ad-
here to certain fiduciary standards in 
its dealings with Indian tribes. 

(c) The Commission will endeavor to 
work with Indian tribes on a govern-
ment-to-government basis, and will 
seek to address the effects of proposed 
projects on tribal rights and resources 
through consultation pursuant to the 
Commission’s trust responsibility, the 
Federal Power Act, the Natural Gas 
Act, the Public Utility Regulatory 
Policies Act, section 32 of the Public 
Utility Holding Company Act, the 
Interstate Commerce Act, the Outer 
Continental Shelf Lands Act, section 
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106 of the National Historic Preserva-
tion Act, and in the Commission’s envi-
ronmental and decisional documents. 

(d) As an independent regulatory 
agency, the Commission functions as a 
neutral, quasi-judicial body, rendering 
decisions on applications filed with it, 
and resolving issues among parties ap-
pearing before it, including Indian 
tribes. Therefore, the provisions of the 
Administrative Procedure Act and the 
Commission’s rules concerning off-the- 
record communications, as well as the 
nature of the Commission’s licensing 
and certificating processes and of the 
Commission’s review of jurisdictional 
rates, terms and conditions, place some 
limitations on the nature and type of 
consultation that the Commission may 
engage in with any party in a con-
tested case. Nevertheless, the Commis-
sion will endeavor, to the extent au-
thorized by law, to reduce procedural 
impediments to working directly and 
effectively with tribal governments. 

(e) The Commission, in keeping with 
its trust responsibility, will assure 
that tribal concerns and interests are 
considered whenever the Commission’s 
actions or decisions have the potential 
to adversely affect Indian tribes or In-
dian trust resources. 

(f) The Commission will seek to en-
gage tribes in high-level meetings to 
discuss general matters of importance, 
such as those that uniquely affect the 
tribes. Where appropriate, these meet-
ings may be arranged for particular 
tribes, by region, or in some pro-
ceedings involving hydroelectric 
projects, by river basins. 

(g) The Commission will strive to de-
velop working relationships with tribes 
and will seek to establish procedures to 
educate Commission staff about tribal 
governments and cultures and to edu-
cate tribes about the Commission’s 
various statutory functions and pro-
grams. To assist in this effort, the 
Commission is establishing the posi-
tion of tribal liaison. The tribal liaison 
will provide a point of contact and a re-
source for tribes for any proceeding at 
the Commission. 

(h) Concurrently with this policy 
statement, the Commission is issuing 
certain new regulations regarding the 
licensing of hydroelectric projects. In 
this connection, the Commission sets 

forth the following additional policies 
for the hydroelectric licensing process. 

(i) The Commission believes that the 
hydroelectric licensing process will 
benefit by more direct and substantial 
consultation between the Commission 
staff and Indian tribes. Because of the 
unique status of Indian tribes in rela-
tion to the Federal government, the 
Commission will endeavor to increase 
direct communications with tribal rep-
resentatives in appropriate cir-
cumstances, recognizing that different 
issues and stages of a proceeding may 
call for different approaches, and there 
are some limitations that must be ob-
served. 

(j) The Commission will seek to no-
tify potentially-affected tribes about 
upcoming hydroelectric licensing proc-
esses, to discuss the consultation proc-
ess and the importance of tribal par-
ticipation, to learn more about each 
tribe’s culture, and to establish case- 
by-case consultation procedures con-
sistent with our ex parte rules. 

(k) In evaluating a proposed hydro-
electric project, the Commission will 
consider any comprehensive plans pre-
pared by Indian tribes or inter-tribal 
organizations for improving, devel-
oping, or conserving a waterway or wa-
terways affected by a proposed project. 
The Commission will treat as a com-
prehensive plan, a plan that: 

(1) Is a comprehensive study of one or 
more of the beneficial uses of a water-
way or waterways; 

(2) Includes a description of the 
standards applied, the data relied upon, 
and the methodology used in preparing 
the plan; and 

(3) Is filed with the Secretary of the 
Commission. See generally 18 CFR 2.19. 

[Order 635, 68 FR 46455, Aug. 6, 2003] 

STATEMENTS OF GENERAL POLICY AND 
INTERPRETATIONS UNDER THE FED-
ERAL POWER ACT 

AUTHORITY: Sections 2.2 through 2.13, 
issued under sec. 309, 49 Stat. 858; 16 U.S.C. 
825h, unless otherwise noted. 

§ 2.2 Transmission lines. 

In a public statement dated March 7, 
1941, the Commission announced its de-
termination that transmission lines 
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which are not primary lines transmit-
ting power from the power house or ap-
purtenant works of a project to the 
point of junction with the distribution 
system or with the interconnected pri-
mary transmission system as set forth 
in section 3(11) of the Act are not with-
in the licensing authority of the Com-
mission, and directed that future appli-
cations filed with it for such licenses 
be referred for appropriate action to 
the Federal department having super-
vision over the lands or waterways in-
volved. 

[Order 141, 12 FR 8471, Dec. 19, 1947. Redesig-
nated by Order 147, 13 FR 8259, Dec. 23, 1948] 

§ 2.4 Suspension of rate schedules. 

The Commission approved and adopt-
ed on May 29, 1945, the following con-
clusions as to its powers of suspension 
of rate schedules under section 205 of 
the act: 

(a) The Commission cannot suspend a 
rate schedule after its effective date. 

(b) The Commission can suspend any 
new schedule making any change in an 
existing filed rate schedule, including 
any rate, charge, classification, or 
service, or in any rule, regulation, or 
contract relating thereto, contained in 
the filed schedule. 

(c) Included in such changes which 
may be suspended are: 

(1) Increases. 
(2) Reductions. 
(3) Discriminatory changes. 
(4) Cancellation or notice of termi-

nation. 
(5) Changes in classification, service, 

rule, regulation or contract. 
(d) Immaterial, unimportant or rou-

tine changes will not be suspended. 
(e) During suspension, the prior ex-

isting rate schedule continues in effect 
and should not be changed during sus-
pension. 

(f) Changes under escalator clauses 
may be suspended as changes in exist-
ing filed schedules. 

(g) Suspension of a rate schedule, 
within the ambit of the Commission’s 

statutory authority is a matter within 
the discretion of the Commission. 

(Natural Gas Act, 15 U.S.C. 717–717w (1976 & 
Supp. IV 1980); Federal Power Act, 16 U.S.C. 
791a–828c (1976 & Supp. IV 1980); Dept. of En-
ergy Organization Act, 42 U.S.C. 7101–7352 
(Supp. IV 1980); E.O. 12009, 3 CFR part 142 
(1978); 5 U.S.C. 553 (1976)) 

[Order 141, 12 FR 8471, Dec. 19, 1947. Redesig-
nated by Order 147, 13 FR 8259, Dec. 23, 1948, 
and amended by Order 303, 48 FR 24361, June 
1, 1983; Order 575, 60 FR 4852, Jan. 25, 1995] 

§ 2.7 Recreational development at li-
censed projects. 

The Commission will evaluate the 
recreational resources of all projects 
under Federal license or applications 
therefor and seek, within its authority, 
the ultimate development of these re-
sources, consistent with the needs of 
the area to the extent that such devel-
opment is not inconsistent with the 
primary purpose of the project. Rea-
sonable expenditures by a licensee for 
public recreational development pursu-
ant to an approved plan, including the 
purchase of land, will be included as 
part of the project cost. The Commis-
sion will not object to licensees and op-
erators of recreational facilities within 
the boundaries of a project charging 
reasonable fees to users of such facili-
ties in order to help defray the cost of 
constructing, operating, and maintain-
ing such facilities. The Commission ex-
pects the licensee to assume the fol-
lowing responsibilities: 

(a) To acquire in fee and include 
within the project boundary enough 
land to assure optimum development of 
the recreational resources afforded by 
the project. To the extent consistent 
with the other objectives of the license, 
such lands to be acquired in fee for rec-
reational purposes shall include the 
lands adjacent to the exterior margin 
of any project reservoir plus all other 
project lands specified in any approved 
recreational use plan for the project. 

(b) To develop suitable public rec-
reational facilities upon project lands 
and waters and to make provisions for 
adequate public access to such project 
facilities and waters and to include 
therein consideration of the needs of 
persons with disabilities in the design 
and construction of such project facili-
ties and access. 
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(c) To encourage and cooperate with 
appropriate local, State, and Federal 
agencies and other interested entities 
in the determination of public recre-
ation needs and to cooperate in the 
preparation of plans to meet these 
needs, including those for sport fishing 
and hunting. 

(d) To encourage governmental agen-
cies and private interests, such as oper-
ators of user-fee facilities, to assist in 
carrying out plans for recreation, in-
cluding operation and adequate main-
tenance of recreational areas and fa-
cilities. 

(e) To cooperate with local, State, 
and Federal Government agencies in 
planning, providing, operating, and 
maintaining facilities for recreational 
use of public lands administered by 
those agencies adjacent to the project 
area. 

(f)(1) To comply with Federal, State 
and local regulations for health, sani-
tation, and public safety, and to co-
operate with law enforcement authori-
ties in the development of additional 
necessary regulations for such pur-
poses. 

(2) To provide either by itself or 
through arrangement with others for 
facilities to process adequately sewage, 
litter, and other wastes from recre-
ation facilities including wastes from 
watercraft, at recreation facilities 
maintained and operated by the li-
censee or its concessionaires. 

(g) To ensure public access and rec-
reational use of project lands and wa-
ters without regard to race, color, sex, 
religious creed or national origin. 

(h) To inform the public of the oppor-
tunities for recreation at licensed 
projects, as well as of rules governing 
the accessibility and use of rec-
reational facilities. 

[Order 313, 30 FR 16198, Dec. 29, 1965, as 
amended by Order 375–B, 35 FR 6315, Apr. 18, 
1970; Order 508, 39 FR 16338, May 8, 1974; Order 
2002, 68 FR 51115, Aug. 25, 2003] 

§ 2.8 [Reserved] 

§ 2.9 Conditions in preliminary per-
mits and licenses—list of and cita-
tions to ‘‘P—’’ and ‘‘L—’’ forms. 

(a) The Commission has approved 
several sets of standard conditions for 
normal inclusion in preliminary per-

mits or licenses for hydroelectric de-
velopments. In a special situation, of 
course, the Commission in issuing a 
permit or license for a project will 
modify or eliminate a particular arti-
cle (condition). For reference purposes 
the sets of conditions are designated as 
‘‘Forms’’—those for preliminary per-
mits are published in Form P–1, and 
those for licenses are published in 
Form L’s. There are different Form L’s 
for different types of licenses, and the 
forms have been revised from time to 
time. Thus at any given time there will 
be several series of standard forms ap-
plicable to the various vintages of dif-
ferent types of licenses. The forms and 
their revisions are published on the 
Commission’s Web site (www.ferc.gov/ 
industries/hydropower/gen-info/comp- 
admin/l-forms.asp). 

(b) Forms currently in use may be 
obtained on the Commission’s Web site 
or from Federal Energy Regulatory 
Commission, Washington, DC 20426. 

(Secs. 3, 4, 15, 16, 301, 304, 308, and 309 (41 Stat. 
1063–1066, 1068, 1072, 1075; 49 Stat. 838, 839, 840, 
841, 854–856, 858–859; 82 Stat. 617; 16 U.S.C. 796, 
797, 803, 808, 809, 816, 825, 825b, 825c, 825g, 825h, 
826i), as amended, secs. 8, 10, and 16 (52 Stat. 
825–826, 830; 15 U.S.C. 717g, 717i, 717o)) 

[Order 348, 32 FR 8521, June 14, 1967, as 
amended by Order 540, 40 FR 51998, Nov. 7, 
1975; Order 567, 42 FR 30612, June 16, 1977; 
Order 699, 72 FR 45323, Aug. 14, 2007; Order 
737, 75 FR 43402, July 26, 2010; Order 756, 77 
FR 4893, Feb. 1, 2012] 

§ 2.12 Calculation of taxes for property 
of public utilities and licensees con-
structed or acquired after January 
1, 1970. 

Pursuant to the provisions of section 
441(a)(4)(A) of the Tax Reform Act of 
1969, 83 Stat. 487, 625, public utilities 
and licensees regulated by the Commis-
sion under the Federal Power Act 
which have exercised the option pro-
vided by that section to change from 
flow through accounting will be per-
mitted by the Commission, with re-
spect to liberalized depreciation, to 
employ a normalization method for 
computing federal income taxes in 
their accounts and annual reports with 
respect to property constructed or ac-
quired after January 1, 1970, to the ex-
tent with which such property in-
creases the productive or operational 
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capacity of the utility and is not a re-
placement of existing capacity. Such 
normalization will also be permitted 
for ratemaking purposes to the extent 
such rates are subject to the Commis-
sion’s ratemaking authority. As to bal-
ances in Account 282 of the Uniform 
System of Accounts, ‘‘Accumulated de-
ferred income taxes—Other property,’’ 
it will remain the Commission’s policy 
to deduct such balances from rate base 
in rate proceedings. 

(Secs. 3, 4, 15, 16, 301, 304, 308, and 309 (41 Stat. 
1063–1066, 1068, 1072, 1075; 49 Stat. 838, 839, 840, 
841, 854–856, 858–859; 82 Stat. 617; 16 U.S.C. 796, 
797, 803, 808, 809, 816, 825, 825b, 825c, 825g, 825h, 
826i), as amended, Secs. 8, 10, and 16 (52 Stat. 
825–826, 830; 15 U.S.C. 717g, 717i, 717o)) 

[Order 404, 35 FR 7964, May 23, 1970, as 
amended by Order 567, 42 FR 30612, June 16, 
1977] 

§ 2.13 Design and construction. 
(a) The Commission recognizes the 

importance of protecting and enhanc-
ing natural, historic, scenic, and rec-
reational values at projects licensed or 
proposed to be licensed under the Fed-
eral Power Act. 

(b) In furtherance of these polices, 
the Commission will not (1) permit the 
amendment of any license for the pur-
pose of construction of additional fa-
cilities or (2) authorize the disposition 
of any interest in project lands for con-
struction of any type, unless a showing 
is made that the construction will be 
designed to avoid or minimize conflict 
with the natural, historic, and scenic 
values and resources of the project 
area. 

(Secs. 3, 4, 15, 16, 301, 304, 308, and 309 (41 Stat. 
1063–1066, 1068, 1072, 1075; 49 Stat. 838, 839, 840, 
841, 854–856, 858–859; 82 Stat. 617; 16 U.S.C. 796, 
797, 803, 808, 809, 816, 825, 825b, 825c, 825g, 825h, 
826i), as amended, Secs. 8, 10, and 16 (52 Stat. 
825–826, 830; 15 U.S.C. 717g, 717i, 717o)) 

[Order 414, 35 FR 18586, Dec. 8, 1970, as 
amended by Order 567, 42 FR 30612, June 16, 
1977; Order 737, 75 FR 43402, July 26, 2010; 
Order 756, 77 FR 4893, Feb. 1, 2012; 77 FR 8095, 
Feb. 14, 2012] 

§ 2.15 Specified reasonable rate of re-
turn. 

(a) Pursuant to section 10(d) of the 
Federal Power Act, the Commission 
has determined that the specified rea-
sonable rate of return used in com-

puting amortization reserves for hydro-
electric project licenses shall be cal-
culated annually based on current cap-
ital ratios developed from an average 
of 13 monthly balances of amounts 
properly includible in the licensee’s 
long-term debt and proprietary capital 
accounts, as listed in the Commission’s 
Uniform System of Accounts. The cost 
rate for such ratios shall be the weight-
ed average cost of long-term debt and 
preferred stock for the year, and the 
cost of common equity shall be the in-
terest rate on 10-year government 
bonds (reported as the Treasury De-
partment’s 10-year constant maturity 
series) computed on the monthly aver-
age for the year in question, plus four 
percentage points (400 basis points). 

(b) The Statement of Policy adopted 
herein shall be effective upon issuance 
of this order. 

(c) The Secretary shall cause prompt 
publication of this order to be made in 
the FEDERAL REGISTER. 

(d) All requests and suggestions not 
specifically dealt with herein are here-
by denied. 

(e) The Secretary is hereby author-
ized to change the appropriate license 
article upon application by the licens-
ees to reflect the specified reasonable 
rate of return as adopted herein. 

[Order 550, 41 FR 27032, July 1, 1976] 

§ 2.17 Price discrimination and anti-
competitive effect (price squeeze 
issue). 

To implement compliance with the 
Supreme Court decision in F.P.C. v. 
Con-Way Corp., 426 U.S. 271 (1976), aff’g 
510 F. 2d 1264 (D.C. Cir. 1975) and to ex-
pedite the consideration of price 
squeeze issues in wholesale electric 
rate proceedings, the Commission 
adopts the following procedures for 
raising price squeeze issues which are 
to be followed unless they are dem-
onstrated in an individual case to be 
inadequate: 

(a) Any wholesale customer, state 
commission or other interested person 
may file petitions to intervene alleging 
price discrimination and anticompeti-
tive effects of the wholesale rates. In 
order to have the issue of price dis-
crimination considered in the rate pro-
ceeding, the intervening customer or 
other interested person must support 
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its allegation by a prima facie case. 
The elements of the prima facie case 
shall include at a minimum: 

(1) Specification of the filing utility’s 
retail rate schedules with which the in-
tervening wholesale customer is unable 
to compete due to purchased power 
costs; 

(2) A showing that a competitive sit-
uation exists in that the wholesale cus-
tomer competes in the same market as 
the filing utility; 

(3) A showing that the retail rates 
are lower than the proposed wholesale 
rates for comparable service; 

(4) The wholesale customer’s prospec-
tive rate for comparable retail service, 
i.e. the rate necessary to recover bulk 
power costs (at the proposed wholesale 
rate) and distribution costs; 

(5) An indication of the reduction in 
the wholesale rate necessary to elimi-
nate the price squeeze alleged. 

(b) Where price squeeze is alleged, 
the Commission shall, in the order 
granting intervention, direct the Ad-
ministrative Law Judge to convene a 
prehearing conference within 15 days 
from the date of the order for the pur-
pose of hearing intervenors’ request for 
data required to present their case, in-
cluding prima facie showing, on price 
squeeze issues. 

(c) Within 30 days from the date of 
the conference the filing utility shall 
respond to the data requests authorized 
by the Administrative Law Judge. 

(d) Within 30 days from the filing 
utility’s response, the intervenors shall 
file their case-in-chief on price squeeze 
issues, which shall include their prima 
facie case, unless filed previously. 

(e) The burden of proof (i.e. the risk 
of nonpersuasion) to rebut the allega-
tions of price squeeze and to justify the 
proposed rates are on the utility pro-
posing the rates under section 205(e) of 
the Federal Power Act. 

(f) In proceedings where price squeeze 
is an issue, the Secretary shall include 
the state commission, agency or body 
which is responsible for regulation of 
retail rates in the state affected in the 
service list maintained under 
§ 385.2010(c) of this chapter. 

[Order 563, 42 FR 16132, Mar. 25, 1977, as 
amended by Order 225, 47 FR 19054, May 3, 
1982] 

§ 2.18 Phased electric rate increase fil-
ings. 

(a) In general, when a public utility 
files a phased rate increase, the Com-
mission will determine the appropriate 
suspension period based on the total in-
crease requested in all phases. If a util-
ity files a rate increase within sixty 
days after filing another rate increase, 
the Commission will consider the fil-
ings together to be a phased rate in-
crease request. 

(b) This policy will not be applied if 
the increase is phased: 

(1) To coordinate with new facilities 
coming on line; 

(2) To implement a rate moderation 
plan; 

(3) To avoid price squeeze; 
(4) To comply with a settlement ap-

proved by the Commission; or 
(5) If the utility makes a convincing 

showing that application of the policy 
would be harsh and inequitable and 
that, therefore, good cause has been 
shown not to apply the policy in the 
case. 

[52 FR 11, Jan. 11, 1987] 

§ 2.19 State and Federal comprehen-
sive plans. 

(a) In determining whether the pro-
posed hydroelectric project is best 
adapted to a comprehensive plan under 
section (10)(a)(1) of the Federal Power 
Act for improving or developing a wa-
terway, the Commission will consider 
the extent to which the project is con-
sistent with a comprehensive plan 
(where one exists) for improving, devel-
oping, or conserving a waterway or wa-
terways affected by the project that is 
prepared by: 

(1) An agency established pursuant to 
Federal law that has the authority to 
prepare such a plan, or 

(2) A state agency, of the state in 
which the facility is or will be located, 
authorized to conduct such planning 
pursuant to state law. 

(b) The Commission will treat as a 
state or Federal comprehensive plan a 
plan that: 

(1) Is a comprehensive study of one or 
more of the beneficial uses of a water-
way or waterways; 

(2) Includes a description of the 
standards applied, the data relied upon, 
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and the methodology used in preparing 
the plan; and 

(3) Is filed with the Secretary of the 
Commission. 

[Order 481–A, 53 FR 15804, May 4, 1988] 

§ 2.20 Good faith requests for trans-
mission services and good faith re-
sponses by transmitting utilities. 

(a) General Policy. (1) This Statement 
of Policy is adopted in furtherance of 
the goals of sections 211(a) and 213(a) of 
the Federal Power Act, as amended and 
added by the Energy Policy Act of 1992. 

(2) Under section 211(a), the Commis-
sion may issue an order requiring a 
transmitting utility to provide trans-
mission services (including any en-
largement of transmission capacity 
necessary to provide such services) 
only if an applicant has made a request 
for transmission services to the trans-
mitting utility that would be the sub-
ject of such order at least 60 days prior 
to its filing of an application for such 
order. The requirement in section 
211(a) that an applicant make such a 
request will be met if such an applicant 
has, pursuant to section 213(a) of the 
FPA, made a good faith request to a 
transmitting utility to provide whole-
sale transmission services and requests 
specific rates and charges, and other 
terms and conditions. 

(3) It is the Commission’s intention 
to apply the standards of this State-
ment of Policy when determining 
whether and when a valid ‘‘good faith’’ 
request for service was made. 

(4) It is the Commission’s intention 
to encourage an open exchange of in-
formation that exhibits a reasonable 
degree of specificity and completeness 
between the party requesting trans-
mission services and the transmitting 
utility. 

(5) The Commission intends to apply 
this Statement of Policy so as to carry 
out Congress’ objective that, subject to 
appropriate terms and conditions and 
just and reasonable rates, in conform-
ance with section 212 of the FPA, ac-
cess to the electric transmission sys-
tem for the purposes of wholesale 
transactions be more widely available. 

(b) The Components of a good faith re-
quest. The Commission generally con-
siders the following to constitute the 

minimum components of a good faith 
request for transmission services: 

(1) The identity, address, telephone 
number, and facsimile number of the 
party requesting transmission services, 
and the same information, if different, 
for the party’s contact person or per-
sons. 

(2) A statement that the party re-
questing transmission services is, or 
will be upon commencement of service, 
an entity eligible to request trans-
mission under sections 211(a) and 213(a) 
of the FPA. 

(3) A statement that the request for 
transmission services is intended to 
satisfy the ‘‘request for transmission 
services’’ requirement under sections 
211(a) and 213(a) of the FPA, and that 
the request is not a request for manda-
tory retail wheeling prohibited under 
section 212(h) of the FPA. 

(4) The party requesting transmission 
services should specify the character 
and nature of the services requested. 
Some types of service may require 
more detailed information than others. 
Where point-to-point service is re-
quested, the party requesting trans-
mission services should specify the an-
ticipated point(s) of receipt to the 
transmitting utility’s grid and the an-
ticipated point(s) of delivery from the 
transmitting utility’s grid. Where a 
party requesting transmission services 
requests additional flexibility to sched-
ule multiple resources to meet its 
needs (e.g., network service), the re-
quest for services should contain a de-
scription of the requested services in 
sufficient detail to permit the trans-
mitting utility to model the additional 
services on its transmission system. 

(5) The names of any other parties 
likely to provide transmission service 
to deliver electric energy to, and re-
ceive electric energy from, the trans-
mitting utility’s grid in connection 
with the requested transmission serv-
ices. 

(6) The proposed dates for initiating 
and terminating the requested trans-
mission services. 

(7) The total amount of transmission 
capacity being requested. 

(8) To the extent it is known or can 
be estimated, a description of the ‘‘ex-
pected transaction profile’’ including 
load factor data describing the hourly 
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quantities of power and energy the 
party requesting transmission services 
would expect to deliver to the trans-
mitting utility’s grid at relevant 
points of interconnection. In the event 
delivery is to multiple points within 
the transmitting utility’s electric con-
trol area, the requestor should de-
scribe, to the extent it is known or can 
be estimated, the expected load (over a 
given duration of time) at each such 
delivery point. 

(9) Whether firm or non-firm service 
is being requested. Where a party re-
quests non-firm service, it should 
specify the priority of service it is will-
ing to accept, or the conditions under 
which it is willing to accept interrup-
tion or curtailment, if known. 

(10) A statement as to whether the 
request is being made in response to a 
solicitation and a copy of the solicita-
tion if publicly available. This will 
help the transmitting utility deter-
mine whether requests for trans-
mission service are duplicative or mu-
tually exclusive of requests filed by 
other parties. 

(11) The proposed rates, terms and 
conditions for the requested trans-
mission services as required by section 
213(a). It is not necessary for the re-
questor to propose a specific numerical 
rate. Rather, a party requesting trans-
mission services can fulfill the rates, 
terms and conditions requirement by 
specifying a rate methodology (e.g., 
embedded or incremental cost) or by 
referencing an existing formula rate, 
transmission tariff, or transmission 
contract. The validity of the good faith 
request will not depend on the rates 
proposed by the party requesting trans-
mission services. This requirement is 
not intended to allow utilities to delay 
responses to requests for transmission 
services, or to deny requests for trans-
mission services on the basis of an 
overly rigid or technical approach to 
the ‘‘rates, terms and conditions’’ ele-
ment of the request. 

(12) Any other information to facili-
tate the expeditious processing of its 
request. Such information will improve 
the negotiation process, reduce costs, 
and will improve chances to arrange 
the requested transmission without re-
sorting to section 211 application pro-
cedures before the Commission. 

(c) Components of a Reply to a Good 
Faith Request. The Commission gen-
erally considers the following to con-
stitute the minimum components of a 
reply to a good faith request for trans-
mission services under section 213(a): 

(1) Unless the parties agree to a dif-
ferent time frame, the transmitting 
utility must acknowledge the request 
within 10 days of receipt. The acknowl-
edgement must include a date by which 
a response will be sent to the party re-
questing transmission services and a 
statement of any fees associated with 
responding to the request (e.g., initial 
studies). 

(2) The transmitting utility may ask 
the applicant to provide clarification 
of only the information needed to 
evaluate and process a ‘‘good faith’’ re-
quest. If the person requesting trans-
mission services believes the transmit-
ting utility is attempting to frustrate 
the process by making excessive re-
quests for clarification, it may raise 
this issue if, and when, it files a re-
quest for a section 211 order with the 
Commission. 

(3) The transmitting utility must re-
spond to a request within 60 days of re-
ceipt or some other mutually agreed 
upon response date. If both parties 
agree to an alternative schedule, the 
agreement must be in writing and 
signed by both parties. 

(4) If the transmitting utility deter-
mines that it can provide all the re-
quested services from existing capac-
ity, it should respond by offering the 
party requesting transmission services 
an executable service agreement that 
at a minimum contains the following 
information: 

(i) A description of the proposed 
transmission rate and any other costs. 
It is not necessary for the proposed 
service agreement to contain a fully 
developed cost-of-service. However, the 
agreement should explain the basis for 
the charges for each component of 
service, including the unbundled com-
ponents of any transmission rate as 
well as any other charges. 

(ii) The proposed service agreement 
should explicitly describe all of the ap-
plicable terms and conditions of the 
transmission services provided under 
the agreement. 
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(iii) The transmitting utility should 
accompany the proposed service agree-
ment with a clear statement of the 
time during which the offer to provide 
the transmission services will remain 
open. An open agreement offer may ob-
ligate the seller while imposing no 
countervailing obligation on the pur-
chaser, and an unexecuted contract po-
tentially ties up transmission facili-
ties, thus jeopardizing the availability 
and price for subsequent requests that 
would use the same facilities. However, 
at a minimum, a transmitting utility 
should permit the party requesting 
transmission services sufficient time 
to review service agreements and co-
ordinate multiple stages of joint trans-
actions. 

(5) If the transmitting utility deter-
mines that it must construct addi-
tional facilities or modify existing fa-
cilities to provide all or part of the re-
quested services, it must: 

(i) Identify the specific constraints 
and their duration that prevent it from 
providing all the requested services and 
explain how these constraints prevent 
it from providing all the requested 
services or the desired level of firm-
ness. 

(ii) Provide to the applicant all stud-
ies, computer input and output data, 
planning, operating and other docu-
ments, work papers, assumptions and 
any other material that forms the 
basis for determining the constraints. 

(iii) Offer to the applicant an execut-
able agreement under which the appli-
cant agrees to reimburse the transmit-
ting utility for all costs of performing 
any studies necessary to determine 
what changes to the transmitting util-
ity’s grid are needed to overcome the 
constraint and provide the requested 
services, their cost, and the estimated 
time to complete them. At a minimum, 
the proposed agreement should contain 
the following: 

(A) An estimate of the cost of the 
study and the time required to com-
plete it, and 

(B) A commitment to supply to the 
party requesting transmission services 
all computer input and output data, 
planning, operating and other docu-
ments, work papers, assumptions and 
any other material used to perform the 
study. 

(iv) If a transmitting utility deter-
mines that it can provide part but not 
all of the requested services without 
building new facilities, it should in-
form the applicant of any portion of 
the requested services that can be per-
formed without constructing addi-
tional facilities or modifying existing 
facilities. In effect, the transmitting 
utility may be able to treat such a re-
quest as two separate transactions— 
one for service on existing facilities 
and the other as a request involving ex-
pansion decisions. Furthermore, where 
there are alternative, less expensive 
means of satisfying all or a portion of 
a transmission request, the Commis-
sion expects the transmitting utility to 
explore such alternatives (e.g., redis-
patching certain generating units to 
alleviate a constraint). 

[58 FR 38969, July 21, 1993] 

§ 2.21 Regional Transmission Groups. 
(a) General policy. The Commission 

encourages Regional Transmission 
Groups (RTGs) as a means of enabling 
the market for electric power to oper-
ate in a more competitive and efficient 
way. The Commission believes that 
RTGs can provide a means of coordi-
nating regional planning of the trans-
mission system and assuring that sys-
tem capabilities are always adequate 
to meet system demands. RTG agree-
ments that contain components that 
satisfy paragraphs (b) and (c) of this 
section generally will be considered to 
be just, reasonable, and not unduly dis-
criminatory or preferential under the 
Federal Power Act (FPA). The Com-
mission encourages RTG agreements 
that contain as much detail as possible 
in all of the components listed, par-
ticularly if the RTG participants will 
be seeking Commission deference to de-
cisions reached under an RTG agree-
ment. 

(b) Organizational components. (1) An 
RTG agreement should provide for 
broad membership and, at a minimum, 
allow any entity that is subject to, or 
eligible to apply for, an order under 
section 211 of the FPA to be a member. 
An RTG agreement should encompass 
an area of sufficient size and con-
tiguity to enable members to provide 
transmission services in a reliable, effi-
cient, and competitive manner. 

VerDate Sep<11>2014 17:49 May 23, 2018 Jkt 244061 PO 00000 Frm 00036 Fmt 8010 Sfmt 8010 Q:\18\18V1.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



27 

Federal Energy Regulatory Commission § 2.23 

(2) An RTG agreement should provide 
a means of adequate consultation and 
coordination with relevant state regu-
latory, siting, and other authorities. 

(3) An RTG agreement should include 
fair and nondiscriminatory governance 
and decision making procedures, in-
cluding voting procedures. 

(c) Other components. (1) An RTG 
agreement should impose on member 
transmitting utilities an obligation to 
provide transmission services for other 
members, including the obligation to 
enlarge facilities, on a basis that is 
consistent with sections 205, 206, 211, 
212 and 213 of the FPA. To the extent 
practicable and known, the RTG agree-
ment should specify the terms and con-
ditions under which transmission serv-
ices will be offered. 

(2) An RTG agreement should re-
quire, at a minimum, the development 
of a coordinated transmission plan on a 
regional basis and the sharing of trans-
mission planning information, with the 
goal of efficient use, expansion, and co-
ordination of the interconnected elec-
tric system on a grid-wide basis. An 
RTG agreement should provide mecha-
nisms to incorporate the transmission 
needs of non-members into regional 
plans. An RTG agreement should in-
clude as much detail as possible with 
regard to operational and planning pro-
cedures. 

(3) An RTG agreement should include 
voluntary dispute resolution proce-
dures that provide a fair alternative to 
resorting in the first instance to sec-
tion 206 complaints or section 211 pro-
ceedings. 

(4) An RTG agreement should include 
an exit provision for RTG members 
that leave the RTG, specifying the ob-
ligations of a departing member. 

(d) Filing procedures. Any proposed 
RTG agreement that in any manner af-
fects or relates to the transmission of 
electric energy in interstate commerce 
by a public utility, or rates or charges 
for such transmission, must be filed 
with the Commission. Any public util-
ity member of a proposed RTG may file 
the RTG agreement with the Commis-
sion on behalf of the other public util-
ity members under section 205 of the 
FPA. 

[58 FR 41632, Aug. 5, 1993] 

§ 2.22 Pricing policy for transmission 
services provided under the Fed-
eral Power Act. 

(a) The Commission has adopted a 
Policy Statement on its pricing policy 
for transmission services provided 
under the Federal Power Act. That 
Policy Statement can be found at 69 
FERC 61,086. The Policy Statement 
constitutes a complete description of 
the Commission’s guidelines for assess-
ing the pricing proposals. Paragraph 
(b) of this section is only a brief sum-
mary of the Policy Statement. 

(b) The Commission endorses trans-
mission pricing flexibility, consistent 
with the principles and procedures set 
forth in the Policy Statement. It will 
entertain transmission pricing pro-
posals that do not conform to the tra-
ditional revenue requirement as well as 
proposals that conform to the tradi-
tional revenue requirement. The Com-
mission will evaluate ‘‘conforming’’ 
transmission pricing proposals using 
the following five principles, described 
more fully in the Policy Statement. 

(1) Transmission pricing must meet 
the traditional revenue requirement. 

(2) Transmission pricing must reflect 
comparability. 

(3) Transmission pricing should pro-
mote economic efficiency. 

(4) Transmission pricing should pro-
mote fairness. 

(5) Transmission pricing should be 
practical. 

(c) Under these principles, the Com-
mission will also evaluate ‘‘non-con-
forming’’ proposals which do not meet 
the traditional revenue requirement, 
and will require such proposals to con-
form to the comparability principle. 
Non-conforming proposals must in-
clude an open access comparability 
tariff and will not be allowed to go into 
effect prior to review and approval by 
the Commission under procedures de-
scribed in the Policy Statement. 

[59 FR 55039, Nov. 3, 1994] 

§ 2.23 Use of reserved authority in hy-
dropower licenses to ameliorate cu-
mulative impacts. 

The Commission will address and 
consider cumulative impact issues at 
original licensing and relicensing to 
the fullest extent possible consistent 
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with the Commission’s statutory re-
sponsibility to avoid undue delay in 
the relicensing process and to avoid 
undue delay in the amelioration of in-
dividual project impacts at relicensing. 
To the extent, if any, that it is not pos-
sible to explore and address all cumu-
lative impacts at relicensing, the Com-
mission will reserve authority to exam-
ine and address such impacts after the 
new license has been issued, but will 
define that reserved authority as nar-
rowly and with as much specificity as 
possible, particularly with respect to 
the purpose of reserving that author-
ity. The Commission intends that such 
articles will describe, to the maximum 
extent possible, reasonably foreseeable 
future resource concerns that may war-
rant modifications of the licensed 
project. Before taking any action pur-
suant to such reserved authority, the 
Commission will publish notice of its 
proposed action and will provide an op-
portunity for hearing by the licensee 
and all interested parties. Hydropower 
licenses also contain standard ‘‘re-
opener’’ articles (see § 2.9 of this part) 
which reserve authority to the Com-
mission to require, among other 
things, licensees of projects located in 
the same river basin to mitigate the 
cumulative impacts of those projects 
on the river basin. In light of the pol-
icy described above, the Commission 
will use the standard ‘‘reopener’’ arti-
cles to explore and address cumulative 
impacts only (except in extraordinary 
circumstances) where such impacts 
were not known at the time of licens-
ing or are the result of changed cir-
cumstances. The Commission has au-
thority under the Federal Power Act to 
require licensees, during the term of 
the license, to develop and provide data 
to the Commission on the cumulative 
impacts of licensed projects located in 
the same river basin. In issuing both 
new and original licenses, the Commis-
sion will coordinate the expiration 
dates of the licenses to the maximum 
extent possible, to maximize future 
consideration of cumulative impacts at 
the same time in contemporaneous pro-
ceedings at relicensing. The Commis-
sion’s intention is to consider to the 
extent practicable cumulative impacts 
at the time of licensing and reli-

censing, and to eliminate the need to 
resort to the use of reserved authority. 

[59 FR 66718, Dec. 28, 1994] 

§ 2.24 Project decommissioning at reli-
censing. 

The Commission issued a statement 
of policy on project decommissioning 
at relicensing in Docket No. RM93–23– 
000 on December 14, 1994. 

[60 FR 347, Jan. 4, 1995] 

§ 2.25 Ratemaking treatment of the 
cost of emissions allowances in co-
ordination transactions. 

(a) General Policy. This Statement of 
Policy is adopted in furtherance of the 
goals of Title IV of the Clean Air Act 
Amendments of 1990, Pub. L. 101–549, 
Title IV, 104 Stat. 2399, 2584 (1990). 

(b) Costing Emissions Allowances in Co-
ordination Sales. If a public utility’s co-
ordination rate on file with the Com-
mission provides for recovery of vari-
able costs on an incremental basis, the 
Commission will allow recovery of the 
incremental costs of emissions allow-
ances associated with a coordination 
sale. If a coordination rate does not re-
flect incremental costs, the public util-
ity should propose alternative allow-
ance costing methods or demonstrate 
that the coordination rate does not 
produce unreasonable results. The 
Commission finds that the cost to re-
place an allowance is an appropriate 
basis to establish the incremental cost. 

(c) Use of Indices. The Commission 
will allow public utilities to determine 
emissions allowance costs on the basis 
of an index or combination of indices of 
the current price of emissions allow-
ances, provided that the public utility 
affords purchasing utilities the option 
of providing emissions allowances. 
Public utilities should explain and jus-
tify any use of different incremental 
cost indices for pricing coordination 
sales and making dispatch decisions. 

(d) Calculation of Amount of Emissions 
Allowances Associated With Coordination 
Transactions. Public utilities should ex-
plain the methods used to compute the 
amount of emissions allowances in-
cluded in coordination transactions. 
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(e) Timing. (1) Public utilities should 
provide information to purchasing util-
ities regarding the timing of opportuni-
ties for purchasers to stipulate whether 
they will purchase or return emissions 
allowances. A public utility may re-
quire a purchasing utility to declare, 
no later than the beginning of the co-
ordination transaction: 

(i) Whether it will purchase or return 
emissions allowances; and 

(ii) If it will return emissions allow-
ances, the date on which those allow-
ances will be returned. 

(2) Public utilities may include in 
agreements with purchasing utilities 
non-discriminatory provisions for in-
demnification if the purchasing utility 
fails to provide emissions allowances 
by the date on which it declares that 
the allowances will be returned. 

(f) Other Costing Methods Not Pre-
cluded. The ratemaking treatment of 
emissions allowance costs endorsed in 
this Policy Statement does not pre-
clude other approaches proposed by in-
dividual utilities on a case-by-case 
basis. 

[59 FR 65938, Dec. 22, 1994, as amended by 
Order 579, 60 FR 22261, May 5, 1995] 

§ 2.26 Policies concerning review of 
applications under section 203. 

(a) The Commission has adopted a 
Policy Statement on its policies for re-
viewing transactions subject to section 
203. That Policy Statement can be 
found at 77 FERC ¶ 61,263 (1996). The 
Policy Statement is a complete de-
scription of the relevant guidelines. 
Paragraphs (b)–(e) of this section are 
only a brief summary of the Policy 
Statement. 

(b) Factors Commission will generally 
consider. In determining whether a pro-
posed transaction subject to section 203 
is consistent with the public interest, 
the Commission will generally consider 
the following factors; it may also con-
sider other factors: 

(1) The effect on competition; 
(2) The effect on rates; and 
(3) The effect on regulation. 
(c) Effect on competition. Applicants 

should provide data adequate to allow 
analysis under the Department of Jus-
tice/Federal Trade Commission Merger 
Guidelines, as described in the Policy 

Statement and Appendix A to the Pol-
icy Statement. 

(d) Effect on rates. Applicants should 
propose mechanisms to protect cus-
tomers from costs due to the merger. If 
the proposal raises substantial issues 
of relevant fact, the Commission may 
set this issue for hearing. 

(e) Effect on regulation. (1) Where the 
affected state commissions have au-
thority to act on the transaction, the 
Commission will not set for hearing 
whether the transaction would impair 
effective regulation by the state com-
missions. The application should state 
whether the state commissions have 
this authority. 

(2) Where the affected state commis-
sions do not have authority to act on 
the transaction, the Commission may 
set for hearing the issue of whether the 
transaction would impair effective 
state regulation. 

(f) Under section 203(a)(4) of the Fed-
eral Power Act (16 U.S.C. 824b), in re-
viewing a proposed transaction subject 
to section 203, the Commission will 
also consider whether the proposed 
transaction will result in cross-sub-
sidization of a non-utility associate 
company or pledge or encumbrance of 
utility assets for the benefit of an asso-
ciate company, unless that cross-sub-
sidization, pledge, or encumbrance will 
be consistent with the public interest. 

[Order 592, 61 FR 68606, Dec. 30, 1996, as 
amended by Order 669–A, 71 FR 28443, May 16, 
2006] 

NON-MANDATORY GUIDANCE ON SMART 
GRID STANDARDS 

§ 2.27 Availability of North American 
Energy Standards Board (NAESB) 
Smart Grid Standards as non-man-
datory guidance. 

The Commission informationally 
lists the following NAESB Business 
Practices Standards as non-mandatory 
guidance: 

(a) WEQ–016, Specifications for Com-
mon Electricity Product and Pricing 
Definition, WEQ Version 003, July 31, 
2012; 

(b) WEQ–017, Specifications for Com-
mon Schedule Communication Mecha-
nism for Energy Transactions, WEQ 
Version 003, July 31, 2012; 
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(c) WEQ–018, Specifications for 
Wholesale Standard Demand Response 
Signals, WEQ Version 003, July 31, 2012; 

(d) WEQ–019, Customer Energy Usage 
Information Communication, WEQ 
Version 003, July 31, 2012, as amended 
on March 21, 2013; and 

(e) WEQ–020, Smart Grid Standards 
Data Element Table, WEQ Version 003, 
July 31, 2012. 

(f) Copies of these standards may be 
obtained from the North American En-
ergy Standards Board, 801 Travis 
Street, Suite 1675, Houston, TX 77002, 
Tel: (713) 356–0060. NAESB’s Web site is 
at http://www.naesb.org/. Copies may be 
inspected at the Federal Energy Regu-
latory Commission, Public Reference 
and Files Maintenance Branch, 888 
First Street NE., Washington, DC 20426, 
Tel: (202) 502–8371, http://www.ferc.gov. 

[79 FR 56954, Sept. 24, 2014] 

STATEMENTS OF GENERAL POLICY AND 
INTERPRETATIONS UNDER THE NAT-
URAL GAS ACT 

§ 2.51 [Reserved] 

§ 2.52 Suspension of rate schedules. 
The interpretation stated in § 2.4 ap-

plies as well to the suspension of rate 
schedules under section 4 of the Nat-
ural Gas Act. 

(Natural Gas Act, 15 U.S.C. 717–717w (1976 & 
Supp. IV 1980); Federal Power Act, 16 U.S.C. 
791a–828c (1976 & Supp. IV 1980); Dept. of En-
ergy Organization Act, 42 U.S.C. 7101–7352 
(Supp. IV 1980); E.O. 12009, 3 CFR part 142 
(1978); 5 U.S.C. 553 (1976)) 

[Order 303, 48 FR 24361, June 1, 1983] 

§ 2.55 Auxiliary installations and re-
placement facilities. 

For the purposes of section 7(c) of the 
Natural Gas Act, as amended, the word 
facilities as used therein shall be inter-
preted to exclude: 

(a) Auxiliary installations. (1) Installa-
tions (excluding gas compressors) 
which are merely auxiliary or appur-
tenant to an authorized or proposed 
transmission pipeline system and 
which are installations only for the 
purpose of obtaining more efficient or 
more economical operation of the au-
thorized or proposed transmission fa-
cilities, such as: Valves; drips; pig 
launchers/receivers; yard and station 

piping; cathodic protection equipment; 
gas cleaning, cooling and dehydration 
equipment; residual refining equip-
ment; water pumping, treatment and 
cooling equipment; electrical and com-
munication equipment; and buildings. 
The auxiliary installations must be lo-
cated within the existing or proposed 
certificated permanent right-of-way or 
authorized facility site and must be 
constructed using the temporary work 
space used to construct the existing or 
proposed facility (see Appendix A to 
this Part 2 for guidelines on what is 
considered to be the appropriate work 
area in this context). 

(2) Advance notification. One of the 
following requirements will apply to 
any specified auxiliary installation. If 
auxiliary facilities are to be installed: 

(i) On existing transmission facili-
ties, then no notification is required; 

(ii) On, or at the same time as, cer-
tificated facilities which are not yet in 
service (except those authorized under 
the automatic procedures of part 157 of 
subpart F of this chapter), then a de-
scription of the auxiliary facilities and 
their locations must be provided to the 
Commission at least 30 days in advance 
of their installation; or 

(iii) On, or at the same time as facili-
ties that are proposed, then the auxil-
iary facilities must be described in the 
environmental report specified in 
§ 380.12 or in a supplemental filing 
while the application is pending. 

(3) Abandonment or replacement of aux-
iliary installations. Authorization to 
abandon or replace auxiliary facilities 
that were or could be installed under 
paragraph (a)(1) of this section is pre- 
granted under section 7(b) of the Nat-
ural Gas Act, and no reporting is re-
quired, provided that: 

(i) All activities will be confined to 
areas, including temporary work space, 
previously authorized by the Commis-
sion for the construction and operation 
of facilities at that location; 

(ii) All activities will comply with 
applicable conditions on certificate au-
thorizations for the construction and 
operation of facilities at that location; 
and 

(iii) The abandonment or replace-
ment will have no adverse impact on 
customers’ certificated services. 
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(b) Replacement of facilities. (1) Facili-
ties which constitute the replacement 
of existing facilities that have or will 
soon become physically deteriorated or 
obsolete, to the extent that replace-
ment is deemed advisable, if: 

(i) The replacement will not result in 
a reduction or abandonment of service 
through the facilities; 

(ii) The replacement facilities will 
have a substantially equivalent de-
signed delivery capacity, will be lo-
cated in the same right-of-way or on 
the same site as the facilities being re-
placed, and will be constructed using 
the temporary work space used to con-
struct the existing facility (see Appen-
dix A to Part 2 for guidelines on what 
is considered to be the appropriate 
work area in this context); 

(iii) Except as described in paragraph 
(b)(2) of this section, the company files 
notification of such activity with the 
Commission at least 30 days prior to 
commencing construction. 

(2) Advance notification not required. 
The advance notification described in 
paragraph (b)(1)(iii) of this section is 
not required if: 

(i) The cost of the replacement 
project does not exceed the cost limit 
specified in Column 1 of Table I of 
§ 157.208(d) of this chapter; or 

(ii) U.S. Department of Transpor-
tation safety regulations require that 
the replacement activity be performed 
immediately; 

(3) Contents of the advance notification. 
The advance notification described in 
paragraph (b)(1)(iii) of this section 
must include the following informa-
tion: 

(i) A brief description of the facilities 
to be replaced (including pipeline size 
and length, compression horsepower, 
design capacity, and cost of construc-
tion); 

(ii) Current U.S. Geological Survey 
7.5-minute series topographic maps 
showing the location of the facilities to 
be replaced; and 

(iii) A description of the procedures 
to be used for erosion control, revege-
tation and maintenance, and stream 
and wetland crossings. 

(4) Annual report. On or before May 1 
of each year, a company must file (in 
accordance with filing procedures post-
ed on the Commission’s Web site at 

http://www.ferc.gov.) an annual report 
that lists for the previous calendar 
year each replacement project that was 
completed pursuant to paragraph (b)(1) 
of this section and that was exempt 
from the advance notification require-
ment pursuant to paragraph (b)(2) of 
this section. For each such replace-
ment project, the company must in-
clude all of the information described 
in paragraph (b)(3) of this section. Ex-
ception. A company does not have to in-
clude in this annual report any above- 
ground replacement project that did 
not involve compression facilities or 
the use of earthmoving equipment. 

(c) Landowner notification. (1)(i) No 
activity described in paragraphs (a) 
and (b) of this section that involves 
ground disturbance is authorized un-
less a company makes a good faith ef-
fort to notify in writing each affected 
landowner, as noted in the most recent 
county/city tax records as receiving 
the tax notice, whose property will be 
used and subject to ground disturbance 
as a result of the proposed activity, at 
least five days prior to commencing 
any activity under this section. A land-
owner may waive the five-day prior no-
tice requirement in writing, so long as 
the notice has been provided. No land-
owner notice under this section is re-
quired: 

(A) If all ground disturbance will be 
confined entirely to areas within the 
fence line of an existing above-ground 
site of facilities operated by the com-
pany; or 

(B) For activities done for safety, 
DOT compliance, or environmental or 
unplanned maintenance reasons that 
are not foreseen and that require im-
mediate attention by the company. 

(ii) The notification shall include at 
least: 

(A) A brief description of the facili-
ties to be constructed or replaced and 
the effect the activity may have on the 
landowner’s property; 

(B) The name and phone number of a 
company representative who is knowl-
edgeable about the project; and 

(C) A description of the Commission’s 
Landowner Helpline, which an affected 
person may contact to seek an infor-
mal resolution of a dispute as ex-
plained in § 1b.22(a) of this chapter and 
the Landowner Helpline number. 
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(2) ‘‘Affected landowners’’ include 
owners of interests, as noted in the 
most recent county/city tax records as 
receiving tax notice, in properties (in-
cluding properties subject to rights-of- 
way and easements for facility sites, 
compressor stations, well sites, and all 
above-ground facilities, and access 
roads, pipe and contractor yards, and 
temporary work space) that will be di-
rectly affected by (i.e., used) and sub-
ject to ground disturbance as a result 
of activity under this section. 

(d) [Reserved] 

(Sec. 7, 52 Stat. 824; 15 U.S.C. 717f) 

[Order 148, 14 FR 681, Feb. 16, 1949] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 2.55, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 2.57 Temporary certificates—pipeline 
companies. 

The Federal Energy Regulatory Com-
mission will exercise the emergency 
powers set forth in the second proviso 
of section 7(c) of the Natural Gas Act 
to authorize in appropriate cases, by 
issuance of temporary certificates, 
comparatively minor enlargements or 
extensions of an existing pipeline sys-
tem. It will not be the policy of the 
Commission, however, to proceed sum-
marily, i.e., without notice or hearing, 
in cases where the proposed construc-
tion is of major proportions. Pipeline 
companies are accordingly urged to 
conduct their planning and to submit 
their applications for authority suffi-
ciently early so that compliance with 
the requirements relating to issuance 
of permanent certificates of public con-
venience and necessity (when those re-
quirements are deemed applicable by 
the Commission) will not cause undue 
delay in the commencement of nec-
essary construction. 

(52 Stat. 824; 56 Stat. 83; 15 U.S.C. 717f) 

[Gen. Policy 62–1, 26 FR 10098, Oct. 27, 1961, as 
amended by Order 737, 75 FR 43402, July 26, 
2010] 

§ 2.60 Facilities and activities during 
an emergency—accounting treat-
ment of defense-related expendi-
tures. 

The Commission, cognizant of the 
need of the natural gas industry for ad-
vice with respect to the applicability of 
the Natural Gas Act and the Commis-
sion’s regulations thereunder regarding 
activities and operations of natural gas 
companies taking security measures in 
preparation for a possible national 
emergency, sets forth the following in-
terpretation and statement of policy: 

(a) Facilities. The definition of auxil-
iary installations in § 2.55(a) for which no 
certificate authority is necessary in-
cludes such defense-related facilities as 
(1) fallout shelters at compressor sta-
tions and other operating and mainte-
nance camps; (2) emergency company 
headquarters or other similar installa-
tions; and (3) emergency communica-
tion equipment. 

(b) The Commission will consider 
reasonable investment in defense-re-
lated facilities, such as those described 
in paragraph (a) of this section, to be 
prudent investment for ratemaking pur-
poses. 

(c) When a person, not otherwise sub-
ject to the jurisdiction of the Commis-
sion, files an application for a certifi-
cate of public convenience and neces-
sity authorizing the construction of fa-
cilities to be used solely for operation 
in a national emergency for the deliv-
ery of gas to, or receipt of gas from, a 
person subject to the Commission’s ju-
risdiction, the Commission will con-
sider a request by such applicant for 
waiver of the requirement to keep and 
maintain its accounts in accordance 
with the Uniform System of Accounts 
for Natural Gas Companies (parts 201 
and 204 of this chapter) or to file the 
annual reports to the Commission re-
quired by §§ 260.1 and 260.2 of this chap-
ter. 

(Secs. 3, 4, 15, 16, 301, 304, 308, and 309 (41 Stat. 
1063–1066, 1068, 1072, 1075; 49 Stat. 838, 839, 840, 
841, 854–856, 858–859; 82 Stat. 617; 16 U.S.C. 796, 
797, 803, 808, 809, 816, 825, 825b, 825c, 825g, 825h, 
826i), as amended, secs. 8, 10, and 16 (52 Stat. 
825–826, 830; 15 U.S.C. 717g, 717i, 717o)) 

[Order 274, 28 FR 12866, Dec. 4, 1963, as 
amended by Order 567, 42 FR 30612, June 16, 
1977] 
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§ 2.67 Calculation of taxes for property 
of pipeline companies constructed 
or acquired after January 1, 1970. 

Pursuant to the provisions of section 
441(a)(4)(A) of the Tax Reform Act of 
1969, 83 Stat. 487, 625, natural gas pipe-
line companies which have exercised 
the option provided by that section to 
change from flow through accounting 
will be permitted by the Commission, 
with respect to liberalized deprecia-
tion, to employ a normalization meth-
od for computing Federal income taxes 
in their accounts and annual reports 
with respect to property constructed or 
acquired after January 1, 1970, to the 
extent to which such property in-
creases the productive or operational 
capacity of the utility and is not a re-
placement of existing capacity. Such 
normalization will also be permitted 
for ratemaking purposes. As to bal-
ances in Account No. 282 of the Uni-
form System of Accounts, ‘‘Accumu-
lated deferred income taxes—Other 
property,’’ it will remain the Commis-
sion’s policy to deduct such balances 
from the rate base of natural gas pipe-
line companies in rate proceedings. 

(Secs. 3, 4, 5, 8, 9, 10, 15, 16, 301, 304, 308, and 
309 (41 Stat. 1063–1066, 1068, 1072, 1075; 49 Stat. 
838, 839, 840, 841, 854–856, 858–859; 52 Stat. 822, 
823, 825, 826; 76 Stat. 72; 82 Stat. 617; 16 U.S.C. 
796, 797, 803, 808, 809, 816, 825, 825b, 825c, 825g, 
825h, 826i); as amended, secs. 8, 10, and 16 (52 
Stat. 825–826, 830; 15 U.S.C. 717c, 717d, 717g, 
717h, 717i, 717o)) 

[Order 404, 35 FR 7964, May 23, 1970, as 
amended by Order 567, 42 FR 30612, June 16, 
1977] 

§ 2.69 [Reserved] 

§ 2.76 Regulatory treatment of pay-
ments made in lieu of take-or-pay 
obligations. 

With respect to payments made to a 
first seller of natural gas as consider-
ation for waiving or revising any agree-
ment for the first sale of natural gas, 
as defined by section (2)(21) of the Nat-
ural Gas Policy Act (NGPA), the Com-
mission sets forth the following state-
ment of general policy and interpreta-
tion of law. 

(a) Payments in consideration. A first 
seller of natural gas that receives pay-
ments as consideration for amending or 
waiving the take-or-pay or similar 
minimum payment provisions of a con-

tract for the first sale of natural gas is 
not in violation of section 504(a) of the 
NGPA. 

(b) Recovery in rates. A pipeline that 
makes any payments referred to under 
paragraph (a) of this section, to first 
sellers may file to recover such costs in 
any section 4(e) rate filing other than a 
filing to recover purchased gas costs. 

(c) Case-specific review. A pipeline’s 
method of recovering these costs and 
how it should apportion them among 
customers will be addressed on a case- 
by-case basis in the context of indi-
vidual rate case filings. 

(d) Customers’ rights. When a pipeline 
seeks to recover payments referred to 
under paragraph (a) of this section, its 
customers will have the full oppor-
tunity contemplated by section 4 of the 
Natural Gas Act to raise questions as 
to the prudence of such payments, the 
apportionment of costs among cus-
tomers proposed by the filing pipeline, 
and any other reasonably related mat-
ters. 

(e) Certificate amendments and aban-
donment. With regard to natural gas 
the sale of which is subject to the Com-
mission’s jurisdiction under the Nat-
ural Gas Act, if any payments referred 
to under paragraph (a) of this section 
are accompanied by a change in or a 
termination of, the first seller’s con-
tractual obligation to provide natural 
gas service, the Commission will, as a 
general policy under sections 7(c) and 
7(b) of the Natural Gas Act, expedi-
tiously grant any certificate amend-
ments or abandonment authorizations, 
required to effectuate such contractual 
or service modifications. 

In cases where a producer abandon-
ment application is based on payments 
made pursuant to this policy state-
ment, the interstate pipeline making 
the payments will be deemed to have 
waived any right to oppose the aban-
donment. 

[50 FR 16080, Apr. 24, 1985, as amended by 
Order 436, 50 FR 42487, Oct. 18, 1985] 

§ 2.78 Utilization and conservation of 
natural resources—natural gas. 

(a)(1) The national interests in the 
development and utilization of natural 
gas resources throughout the United 
States will be served by recognition 
and implementation of the following 
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priority-of-service categories for use 
during periods of curtailed deliveries 
by jurisdictional pipeline companies: 

(i) Residential, small commercial 
(less than 50 Mcf on a peak day). 

(ii) Large commercial requirements 
(50 Mcf or more on a peak day), firm in-
dustrial requirements for plant protec-
tion, feedstock and process needs, and 
pipeline customer storage injection re-
quirements. 

(iii) All industrial requirements not 
specified in paragraph (a)(1)(ii), (iv), 
(v), (vi), (vii), (viii), or (ix) of this sec-
tion. 

(iv) Firm industrial requirements for 
boiler fuel use at less than 3,000 Mcf per 
day, but more than 1,500 Mcf per day, 
where alternate fuel capabilities can 
meet such requirements. 

(v) Firm industrial requirements for 
large volume (3,000 Mcf or more per 
day) boiler fuel use where alternate 
fuel capabilities can meet such require-
ments. 

(vi) Interruptible requirements of 
more than 300 Mcf per day, but less 
than 1,500 Mcf per day, where alternate 
fuel capabilities can meet such require-
ments. 

(vii) Interruptible requirements of in-
termediate volumes (from 1,500 Mcf per 
day through 3,000 Mcf per day), where 
alternate fuel capabilities can meet 
such requirements. 

(viii) Interruptible requirements of 
more than 3,000 Mcf per day, but less 
than 10,000 Mcf per day, where alter-
nate fuel capabilities can meet such re-
quirements. 

(ix) Interruptible requirements of 
more than 10,000 Mcf per day, where al-
ternate fuel capabilities can meet such 
requirements. 

(2) The priorities-of-deliveries set 
forth above will be applied to the deliv-
eries of all jurisdictional pipeline com-
panies during periods of curtailment on 
each company’s system; except, how-
ever, that, upon a finding of extraor-
dinary circumstances after hearing ini-
tiated by a petition filed under § 385.207 
of this chapter, exceptions to those pri-
orities may be permitted. 

(3) The above list of priorities re-
quires the full curtailment of the lower 
priority category volumes to be accom-
plished before curtailment of any high-
er priority volumes is commenced. Ad-

ditionally, the above list requires both 
the direct and indirect customers of 
the pipeline that use gas for similar 
purposes to be placed in the same cat-
egory of priority. 

(4) The tariffs filed with this Com-
mission should contain provisions that 
will reflect sufficient flexibility to per-
mit pipeline companies to respond to 
emergency situations (including envi-
ronmental emergencies) during periods 
of curtailment where supplemental de-
liveries are required to forestall irrep-
arable injury to life or property. 

(b) Request for relief from curtail-
ment shall be filed under § 385.1501 of 
this chapter. Those petitions shall use 
the priorities set forth in (paragraph 
(a)(1) of this section) above, the defini-
tions contained in paragraph (b)(3) of 
this section and shall contain the fol-
lowing minimal information: 

(1) The specific amount of natural 
gas deliveries requested on peak day 
and monthly basis, and the type of con-
tract under which the deliveries would 
be made. 

(2) The estimated duration of the re-
lief requested. 

(3) A breakdown of all natural gas re-
quirements on peak day and monthly 
bases at the plant site by specific end- 
uses. 

(4) The specific end-uses to which the 
natural gas requested will be utilized 
and should also reflect the scheduling 
within each particular end-use with 
and without the relief requested. 

(5) The estimated peak day and 
monthly volumes of natural gas which 
would be available with and without 
the relief requested from all sources of 
supply for the period specified in the 
request. 

(6) A description of existing alternate 
fuel capabilities on peak day and 
monthly bases broken down by end- 
uses as shown in paragraph (b)(3) of 
this section. 

(7) For the alternate fuels shown in 
paragraph (b)(5) of this section, provide 
a description of the existing storage fa-
cilities and the amount of present fuel 
inventory, names and addresses of ex-
isting alternate fuel suppliers, and an-
ticipated delivery schedules for the pe-
riod for which relief is sought. 
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(8) The current price per million Btu 
for natural gas supplies and alternate 
fuels supplies. 

(9) A description of efforts to secure 
natural gas and alternate fuels, includ-
ing documentation of contacts with the 
Federal Energy Office and any state or 
local fuel allocation agencies or public 
utility commission. 

(10) A description of all fuel conserva-
tion activities undertaken in the facil-
ity for which relief is sought. 

(11) If petitioner is a local natural 
gas distributor, a description of the 
currently effective curtailment pro-
gram and details regarding any flexi-
bility which may be available by effec-
tuating additional curtailment to its 
existing industrial customers. The dis-
tributor should also provide a break-
down of the estimated disposition of its 
natural gas estimated to be available 
by end-use priorities established in 
paragraph (a)(1) of this section for the 
period for which relief is sought. 

(c) When used in paragraphs (a) and 
(b) of this section, the following terms 
will be defined as follows: 

(1) Residential. Service to customers 
which consists of direct natural gas 
usage in a residential dwelling for 
space heating, air conditioning, cook-
ing, water heating, and other residen-
tial uses. 

(2) Commercial. Service to customers 
engaged primarily in the sale of goods 
or services including institutions and 
local, state, and federal government 
agencies for uses other than those in-
volving manufacturing or electric 
power generation. 

(3) Industrial. Service to customers 
engaged primarily in a process which 
creates or changes raw or unfinished 
materials into another form or product 
including the generation of electric 
power. 

(4) Firm service. Service from sched-
ules or contracts under which seller is 
expressly obligated to deliver specific 
volumes within a given time period and 
which anticipates no interruptions, but 
which may permit unexpected inter-
ruption in case the supply to higher 
priority customers is threatened. 

(5) Interruptible service. Service from 
schedules or contracts under which 
seller is not expressly obligated to de-
liver specific volumes within a given 

time period, and which anticipates and 
permits interruption on short notice, 
or service under schedules or contracts 
which expressly or impliedly require 
installation of alternate fuel capa-
bility. 

(6) Plant protection gas. Is defined as 
minimum volumes required to prevent 
physical harm to the plant facilities or 
danger to plant personnel when such 
protection cannot be afforded through 
the use of an alternate fuel. This in-
cludes the protection of such material 
in process as would otherwise be de-
stroyed, but shall not include deliv-
eries required to maintain plant pro-
duction. For the purposes of this defi-
nition propane and other gaseous fuels 
shall not be considered alternate fuels. 

(7) Feedstock gas. Is defined as natural 
gas used as raw material for its chem-
ical properties in creating an end prod-
uct. 

(8) Process gas. Is defined as gas use 
for which alternate fuels are not tech-
nically feasible such as in applications 
requiring precise temperature controls 
and precise flame characteristics. For 
the purposes of this definition propane 
and other gaseous fuels shall not be 
considered alternate fuels. 

(9) Boiler fuel. Is considered to be nat-
ural gas used as a fuel for the genera-
tion of steam or electricity, including 
the utilization of gas turbines for the 
generation of electricity. 

(10) Alternate fuel capabilities. Is de-
fined as a situation where an alternate 
fuel could have been utilized whether 
or not the facilities for such use have 
actually been installed; Provided, how-
ever, Where the use of natural gas is for 
plant protection, feedstock, or process 
uses and the only alternate fuel is pro-
pane or other gaseous fuel then the 
consumer will be treated as if he had 
no alternate fuel capability. 

(Sec. 4, 52 Stat. 822, 76 Stat. 72 (15 U.S.C. 
717c); Sec. 5, 52 Stat. 823 (15 U.S.C. 717d); Sec. 
7, 52 Stat. 824, 825, 56 Stat. 83, 84, 61 Stat. 459 
(15 U.S.C. 717f); Sec. 10, 52 Stat. 826 (15 U.S.C. 
717i); Sec. 14, 52 Stat. 820 (15 U.S.C. 717m); 
Sec. 15, 52 Stat. 829 (15 U.S.C. 717n); Sec. 16, 
52 Stat. 930 (15 U.S.C. 717o); Pub. L. 96–511, 94 
Stat. 2812 (44 U.S.C. 3501 et seq.)) 

[Order 467A, 38 FR 2171, Jan. 22, 1973, as 
amended by Order 467B, 38 FR 6386, Mar. 9, 
1973; Order 493–A, 38 FR 30433, Nov. 5, 1973; 
Order 467–C, 39 FR 12984, Apr. 10, 1974; Order 
225, 47 FR 19055, May 3, 1982] 
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STATEMENT OF GENERAL POLICY TO IM-
PLEMENT PROCEDURES FOR COMPLI-
ANCE WITH THE NATIONAL ENVIRON-
MENTAL POLICY ACT OF 1969 

AUTHORITY: Sections 2.80–2.82 issued under 
secs. 4, 10, 15, 307, 309, 311 and 312 (41 Stat. 
1065, 1066, 1068, 1070; 46 Stat. 798, 49 Stat. 839, 
840, 841, 942, 843, 844, 856, 857, 858, 859, 860, 
Stat. 501, 82 Stat. 617; 16 U.S.C. 797, 803, 808, 
825f, 825h, 825j, 825k), and the Natural Gas 
Act, particularly secs. 7 and 16 (52 Stat. 824, 
825, 830, 56 Stat. 83, 84; 61 Stat. 459; 15 U.S.C. 
717f, 717o), and the National Environmental 
Policy Act of 1969, Pub. L. 91–190, approved 
January 1, 1970, particularly secs. 102 and 103 
(83 Stat. 853, 854), unless otherwise noted. 

§ 2.80 Detailed environmental state-
ment. 

(a) It will be the general policy of the 
Federal Energy Regulatory Commis-
sion to adopt and to adhere to the ob-
jectives and aims of the National Envi-
ronmental Policy Act of 1969 (NEPA) in 
its regulations promulgated for stat-
utes under the jurisdiction of the Com-
mission, including the Federal Power 
Act, the Natural Gas Act and the Nat-
ural Gas Policy Act. The National En-
vironmental Policy Act of 1969 re-
quires, among other things, all Federal 
agencies to include a detailed environ-
mental statement in every rec-
ommendation or report on proposals 
for legislation and other major Federal 
actions significantly affecting the 
quality of the human environment. 

(b) Therefore, in compliance with the 
National Environmental Policy Act of 
1969, the Commission staff will make a 
detailed environmental statement 
when the regulatory action taken by 
the Commission under the statutes 
under the jurisdiction of the Commis-
sion will have a significant environ-
mental impact. The specific regula-
tions implementing NEPA are con-
tained in part 380 of the Commission’s 
regulations. 

[Order 486, 52 FR 47910, Dec. 17, 1987] 

STATEMENT OF GENERAL POLICY TO IM-
PLEMENT THE ECONOMIC STABILIZA-
TION ACT OF 1970, AS AMENDED, AND 
EXECUTIVE ORDERS 11615 AND 11627 

AUTHORITY: Sections 2.90 through 2.102 
issued under 84 Stat. 799, as amended, 85 
Stat. 38, unless otherwise noted. 

§§ 2.100–2.102 [Reserved] 

§ 2.103 Statement of policy respecting 
take or pay provisions in gas pur-
chase contracts. 

(a) Recognizing that take or pay con-
tract obligations may be shielding the 
prices of deregulated and other higher 
cost gas from market constraints, the 
Commission sets forth its general pol-
icy regarding prepayments for natural 
gas pursuant to take or pay provisions 
in gas contracts and amendments 
thereto between producers and inter-
state pipelines which become effective 
December 23, 1982. The provisions of 
this policy statement do not establish 
a binding norm but instead provide 
general guidance. In particular cases, 
both the underlying validity of the pol-
icy and its application to particular 
facts may be challenged and are sub-
ject to further consideration. 

(b) With respect to gas purchase con-
tracts entered into on or after Decem-
ber 23, 1982, the Commission intends to 
apply a rebuttable presumption in gen-
eral rate cases that prepayments to 
producers will not be given rate base 
treatment if the prepayments are made 
pursuant to take or pay requirements 
in such gas purchase contracts or 
amendments which exceed 75 percent of 
annual deliverability. 

(Natural Gas Act, 15 U.S.C. 717–717w; Natural 
Gas Policy Act of 1978, Pub. L. No. 95–621, 92 
Stat. 3350, 15 U.S.C. 3301–3432) 

[47 FR 57269, Dec. 23, 1982] 

§ 2.104 Mechanisms for passthrough of 
pipeline take-or-pay buyout and 
buydown costs. 

(a) General Policy. The Commission as 
a matter of policy will provide two dis-
tinct mechanisms for passthrough of 
take-or-pay buyout and buydown costs 
of interstate natural gas pipelines. The 
first is pursuant to existing Commis-
sion policy and practice. Under this 
method, pipelines may pass through 
prudently incurred take-or-pay buyout 
and buydown costs in their sales com-
modity rates. The second method is 
available to pipelines which agree to 
an equitable sharing of take-or-pay 
costs and which transport under part 
284 of this chapter. Qualifying pipelines 
may utilize the alternative pass-
through mechanisms described in this 
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section. Where a pipeline agrees to ab-
sorb from 25 to 50 percent of take-or- 
pay buyout and buydown costs, the 
Commission will permit the pipeline to 
recover through a fixed charge an 
amount equal to (but not greater than) 
the amount absorbed. Any remaining 
costs up to 50 percent of total buyout 
and buydown costs may be recovered 
either through a commodity rate sur-
charge or a volumetric surcharge on 
total throughput. 

(b) Cost allocation procedures. A pipe-
line’s volume-based surcharges must be 
based on the volumes which underlie 
its most recent Commission-approved 
rates. Fixed charges must be based on 
each customer’s cumulative deficiency 
in purchases in recent years (during 
which the current take-or-pay liabil-
ities of the pipelines were incurred) 
measured in relation to that cus-
tomer’s purchases during a representa-
tive period during which take-or-pay 
liabilities were not incurred. The allo-
cation formula employed must incor-
porate the following guidelines: 

(1) A representative base period must 
be selected. The base period must re-
flect a representative level of pur-
chases by the pipeline’s firm customers 
during a period preceding the onset of 
changed conditions which resulted in 
reduced purchases and growth of the 
take-or-pay problem. 

(2) Firm purchases by each customer 
during the base year under firm rate 
schedules or contracts for firm service 
must be determined. 

(3) Firm sales purchase deficiency 
volumes for each subsequent year must 
be determined. 

(4) A fixed charge based on each cus-
tomer’s cumulative deficiencies as 
compared to total cumulative defi-
ciencies must be derived. The filing 
pipeline will be free to select for rate 
calculation and filing purposes a rea-
sonable amortization period for buyout 
and buydown costs being recovered 
through fixed charges or volumetric 
surcharges. The pipeline will be enti-
tled to interest at the rate set forth in 
part 154 of this chapter on unamortized 
amounts. 

(c) Implementing procedures. (1) Pipe-
lines acting pursuant to this section 
may submit on or before December 31, 
1990, a non-PGA rate filing under sec-

tion 4(e) of the Natural Gas Act. Pipe-
lines may include in their filings a 
fixed charge and a volumetric sur-
charge to recover buyout and buydown 
costs actually paid as of the date of fil-
ing plus similar costs which are known 
and measurable within the following 
nine months. Detailed support for the 
amounts claimed and for the calcula-
tion of customer surcharges must be 
provided. In addition, the pipeline must 
disclose and describe all consideration, 
both cash and noncash, given to pro-
ducers in exchange for take-or-pay re-
lief. 

(2) In any filings made under this sec-
tion, pipelines must include proposals 
for periodic (preferably annual) adjust-
ments to customer surcharges, to-
gether with any necessary accounting 
procedures, designed to assure that 
revenues recovered by the pipeline re-
main in balance with buyout and 
buydown costs covered by the filing 
and actually incurred by the pipeline. 

(d) Prudence. (1) The Commission will 
examine the issue of prudence if it is 
raised by a party in an individual pro-
ceeding. If it is raised, the pipeline will 
be required to demonstrate the pru-
dence of take-or-pay buyout and 
buydown costs which it seeks to re-
cover from its customers through both 
fixed and volume-based charges. 

(2) The Commission intends to exer-
cise its authority to the full extent 
permitted by the Natural Gas Act to 
approve take-or-pay settlements. The 
Commission intends to approve 
uncontested take-or-pay settlements 
which are consistent with this section 
and found to be in the public interest. 
The Commission will also, if it appears 
reasonable and permissible to do so, ap-
prove contested settlements as to all 
consenting parties and initiate sepa-
rate hearings to establish the rates for 
opposing parties. Alternatively, the 
Commission will approve contested set-
tlements on the merits if supported by 
substantial evidence in the record. In 
any case where hearings are held as to 
the prudence of take-or-pay buyout and 
buydown costs, the Commission will 
permit the pipeline the opportunity to 
recover all take-or-pay costs found to 
be prudent from the contesting parties 
on a proportional basis, even if the 
amount allowed is greater than the 
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amounts initially sought to be recov-
ered by the pipeline. 

(e) Flowthrough by downstream pipe-
lines. Downstream pipelines must flow 
through approved take-or-pay fixed 
charges based on the cumulative pur-
chase deficiencies of their customers. 
Volumetrically-based surcharges must 
be flowed through on a volumetric 
basis. Customers of downstream pipe-
lines have the right in connection with 
either PGA or general rate filings to 
challenge the purchasing practices of 
such pipelines. Remedies for pur-
chasing practices found by the Com-
mission to be imprudent will be deter-
mined on a case-by-case basis. 

(f) Ongoing proceedings. Pipeline rate 
proceedings pending September 15, 1987 
may be utilized as a forum for imple-
menting the approved cost recovery 
mechanisms set forth in this section. 
Permission will be granted in cases 
where implementation of this policy in 
pending proceedings appears feasible, 
will not result in inordinate delay, or 
can be expected to result in unneces-
sary or cumulative rate filings with 
the Commission. In the event permis-
sion is granted, the presiding judge(s) 
will allow pipelines to supplement 
their filings to the extent necessary to 
assure compliance with the filing and 
data requirements set forth herein. The 
presiding judges shall also establish 
any procedures necessary to protect 
the rights of all parties. Any rates es-
tablished pursuant to this section will 
be permitted to become effective only 
prospectively upon Commission ap-
proval. 

(g) Scope. This section does not go be-
yond the Commission’s determination 
in the April 10, 1985, policy statement 
(Docket No. PL85–1–000) that take-or- 
pay buyout and buydown costs do not 
violate the pricing provision of the 
Natural Gas Policy Act of 1978 (NGPA). 
It is not intended to affect take-or-pay 
prepayments made by pipelines and in-
cluded in account 165 and in their rate 
bases. Nor does it address the issue of 
whether take-or-pay prepayments to a 
producer for gas not taken and which 
cannot be made up violate the Title I 
pricing provisions of the NGPA. This 
policy statement applies only to 
buyout and buydown costs paid by 
pipelines that are transporting under 

part 284 of this chapter, under existing 
contracts, and is not intended to dis-
turb in any way take-or-pay settle-
ments previously entered into between 
pipelines and their producer suppliers. 

[Order 500, 52 FR 30351, Aug. 14, 1987, as 
amended at 52 FR 35539, Sept. 22, 1987; Order 
500–F, 53 FR 50924, Dec. 19, 1988; 54 FR 52394, 
Dec. 21, 1989; Order 581, 60 FR 53064, Oct. 11, 
1995] 

§ 2.105 Gas supply charges. 
An interstate natural gas pipeline 

that transports under part 284 of this 
chapter may include in its tariff a 
charge, not related to facilities, for 
standing ready to supply gas to sales 
customers in accordance with the fol-
lowing principles: 

(a) The pipeline may not recover 
take-or-pay or similar charges from 
suppliers by any other means. 

(b) The pipeline must allow its sales 
customers to nominate levels of service 
freely within their firm sales entitle-
ments or otherwise employ a mecha-
nism for the renegotiation of levels of 
service at regular intervals. 

(c) The pipeline must announce prior 
to nominations by the customers a 
firm price or pricing formula for the 
service, and hold that price or pricing 
formula firm during the interval ar-
ranged in paragraph (b) of this section. 

(d) By nominating a new level of 
service lower than its current level, a 
customer has consented to any aban-
donment sought by the pipeline com-
mensurate with the difference between 
the current level of service and the 
nominated level. 

[Order 500, 52 FR 30352, Aug. 14, 1987; 52 FR 
35539, Sept. 22, 1987, and 54 FR 52394, Dec. 21, 
1989] 

RULES OF GENERAL APPLICABILITY 

§ 2.201 [Reserved] 

STATEMENT OF GENERAL POLICY AND IN-
TERPRETATIONS UNDER THE NATURAL 
GAS POLICY ACT OF 1978 

§ 2.300 Statement of policy concerning 
allegations of fraud, abuse, or simi-
lar grounds under section 601(c) of 
the NGPA. 

Recognizing the potential for an in-
creasing number of intervenor com-
plaints predicated on the fraud, abuse, 

VerDate Sep<11>2014 17:49 May 23, 2018 Jkt 244061 PO 00000 Frm 00048 Fmt 8010 Sfmt 8010 Q:\18\18V1.TXT 31kp
ay

ne
 o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



39 

Federal Energy Regulatory Commission § 2.400 

or similar grounds exception to guar-
anteed passthrough, the Commission 
sets forth the elements of a cognizable 
claim under section 601(c)(2) which it 
expects to apply in cases in which 
fraud, abuse, or similar grounds is 
raised. The provisions of this policy 
statement do not establish a binding 
norm but instead provide general guid-
ance. In particular cases, both the un-
derlying validity of the policy and its 
application to particular facts may be 
challenged and are subject to further 
consideration. The procedure pre-
scribed conforms with the NGPA’s gen-
eral guarantee of passthrough by plac-
ing the burden of pleading the elements 
and proving the elements of a case on 
intervenors who would allege fraud, 
abuse, or similar grounds as a basis for 
denying passthrough of gas prices in-
curred by an interstate pipeline. 

(a) In order for the issue of fraud, as 
that term is used in section 601(c) of 
the NGPA, to be considered in a pro-
ceeding, an intervenor or intervenors 
must file a complaint alleging that: 

(1) The interstate pipeline, any first 
seller who sells natural gas to the 
interstate pipeline, or both acting to-
gether, have made a fraudulent mis-
representation or concealment; and 

(2) Because of that fraudulent mis-
representation or concealment, the 
amount paid by the interstate pipeline 
to any first seller of natural gas was 
higher than it would have been absent 
the fraudulent conduct. 

(b) In order for the issue of abuse, as 
that term is used in section 601(c) of 
the NGPA, to be considered in a pro-
ceeding, an intervenor or intervenors 
must file a complaint alleging that: 

(1) The interstate pipeline, a first 
seller who sells to the interstate pipe-
line, or both acting together, have 
made a negligent misrepresentation or 
concealment, or other misrepresenta-
tion or concealment in disregard of a 
duty; and 

(2) Because of that negligent mis-
representation or concealment, or 
other misrepresentation or conceal-
ment in disregard of a duty, the 
amount paid by the interstate pipeline 
to any first seller of natural gas was 
higher than it would have been absent 
the negligent misrepresentation or 
concealment, or other misrepresenta-

tion or concealment made in disregard 
of a duty. 

(c) In order for the issue of similar 
grounds, as that term is used in section 
601(c) of the NGPA, to be considered in 
a proceeding, an intervenor or interve-
nors must file a complaint alleging 
that: 

(1) The interstate pipeline, any first 
seller who sells natural gas to the 
interstate pipeline, or both acting to-
gether, have made an innocent mis-
representation of fact; and 

(2) Because of that innocent mis-
representation of facts, the amount 
paid by the interstate pipeline to any 
first seller of natural gas was higher 
than it would have been absent the in-
nocent misrepresentation of fact. 

(Natural Gas Policy Act of 1978, Pub. L. 95– 
621, 92 Stat. 3350, (15 U.S.C. 3301–3432)) 

[47 FR 6262, Feb. 11, 1982] 

STATEMENT OF INTERPRETATION UNDER 
THE PUBLIC UTILITY REGULATORY 
POLICIES ACT OF 1978 

§ 2.400 Statement of interpretation of 
waste concerning natural gas as the 
primary energy source for quali-
fying small power production facili-
ties. 

For purposes of deciding whether 
natural gas may be considered as waste 
as the primary energy source pursuant 
to § 292.204(b)(1)(i) of this chapter, the 
Commission will use the criteria de-
scribed in paragraphs (a), (b) and (c) of 
this section. 

(a) Category 1. Except as provided in 
paragraph (b) of this section, natural 
gas with a heating value of 300 Btu per 
standard cubic foot (scf) or below will 
be considered unmarketable. 

(b) Category 2. In determining wheth-
er natural gas with a heating value 
above 300 Btu but not more than 800 
Btu per scf and natural gas produced in 
the Moxa Arch area is unmarketable, 
the Commission will consider the fol-
lowing information: 

(1) The percentages of the chemical 
components of the gas, the wellhead 
pressure, and the flow rate; 

(2) Whether the applicant offered the 
gas to all potential buyers located 
within 20 miles of the wellhead under 
terms and conditions commensurate 
with those prevailing in the region and 
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that such potential buyers refused to 
buy the gas; and 

(3) A study, which may be submitted 
by an applicant, that evaluates the ec-
onomics of upgrading the gas for sale 
and transporting the gas to a pipeline. 
The study should include estimates of 
the revenues which could be derived 
from the sale of the gas and the fixed 
and variable costs of upgrading. 

(c) Category 3. In determining wheth-
er natural gas with a heating value 
above 800 Btu per scf is marketable, the 
Commission will consider the informa-
tion included in paragraph (b) of this 
section and whether: 

(1) The gas has actually been flared, 
vented to the atmosphere, or continu-
ously injected into a non-producing 
zone for a period of one year, pursuant 
to legal authority; or 

(2) The gas has been certified as 
waste, i.e., suitable for disposal, by an 
appropriate state authority. 

[Order 471, 52 FR 19310, May 22, 1987] 

STATEMENT OF PENALTY REDUCTION/ 
WAIVER POLICY TO COMPLY WITH THE 
SMALL BUSINESS REGULATORY EN-
FORCEMENT FAIRNESS ACT OF 1996 

§ 2.500 Penalty reduction/waiver pol-
icy for small entities. 

(a) It is the policy of the Commission 
that any small entity is eligible to be 
considered for a reduction or waiver of 
a civil penalty if it has no history of 
previous violations, and the violations 
at issue are not the product of willful 
or criminal conduct, have not caused 
loss of life or injury to persons, damage 
to property or the environment or en-
dangered persons, property or the envi-
ronment. An eligible small entity will 
be granted a waiver if it can also dem-
onstrate that it performed timely re-
medial efforts, made a good faith effort 
to comply with the law and did not ob-
tain an economic benefit from the vio-
lations. An eligible small entity that 
cannot meet the criteria for waiver of 
a civil penalty may be eligible for con-
sideration of a reduced penalty. Upon 
the request of a small entity, the Com-
mission will consider the entity’s abil-
ity to pay before assessing a civil pen-
alty. 

(b) Notwithstanding paragraph (a) of 
this section, the Commission reserves 

the right to waive or reduce civil pen-
alties in appropriate individual cir-
cumstances where it determines that a 
waiver or reduction is warranted by 
the public interest. 

[Order 594, 62 FR 15830, Apr. 3, 1997] 

APPENDIX A TO PART 2—GUIDANCE FOR 
DETERMINING THE ACCEPTABLE CON-
STRUCTION AREA FOR AUXILIARY AND 
REPLACEMENT FACILITIES 

These guidelines shall be followed to deter-
mine what area may be used to construct the 
auxiliary or replacement facility. Specifi-
cally, they address what areas, in addition to 
the permanent right-of-way, may be used. 

An auxiliary or replacement facility must 
be within the existing right-of-way or facil-
ity site as specified by § 2.55(a)(1) or 
§ 2.55(b)(1)(ii). Construction activities for the 
auxiliary or replacement facility can extend 
outside the current permanent right-of-way 
if they are within the temporary and perma-
nent right-of-way and associated work 
spaces authorized for the construction of the 
existing installation. 

If documentation is not available on the 
location and width of the temporary and per-
manent rights-of-way and associated work 
spaces that were used to construct the exist-
ing facility, the company may use the fol-
lowing guidance for the auxiliary installa-
tion or replacement, provided the appro-
priate easements have been obtained: 

a. Construction should be limited to no 
more than a 75-foot-wide right-of-way includ-
ing the existing permanent right-of-way for 
large diameter pipeline (pipe greater than 12 
inches in diameter) to carry out routine con-
struction. Pipeline 12 inches in diameter and 
smaller should use no more than a 50-foot- 
wide right-of-way. 

b. The temporary right-of-way (working 
side) should be on the same side that was 
used in constructing the existing pipeline. 

c. A reasonable amount of additional tem-
porary work space on both sides of roads and 
interstate highways, railroads, and signifi-
cant stream crossings and in side-slope areas 
is allowed. The size should be dependent 
upon site-specific conditions. Typical work 
spaces are: 

Item Typical extra area (width/ 
length) 

Two lane road (bored) ........... 25–50 by 100 feet. 
Four lane road (bored) .......... 50 by 100 feet. 
Major river (wet cut) .............. 100 by 200 feet. 
Intermediate stream (wet cut) 50 by 100 feet. 
Single railroad track ............... 25–50 by 100 feet. 

d. The auxiliary or replacement facility 
must be located within the permanent right- 
of-way or, in the case of nonlinear facilities, 
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the cleared building site. In the case of pipe-
lines this is assumed to be 50 feet wide and 
centered over the pipeline unless otherwise 
legally specified. 

However, use of the above guidelines for 
work space size is constrained by the phys-
ical evidence in the area. Areas obviously 
not cleared during the existing construction, 
as evidenced by stands of mature trees, 
structures, or other features that exceed the 
age of the facility being replaced, should not 

be used for construction of the auxiliary or 
replacement facility. 

If these guidelines cannot be met, the com-
pany should consult with the Commission’s 
staff to determine if the exemption afforded 
by § 2.55 may be used. If the exemption may 
not be used, construction authorization must 
be obtained pursuant to another regulation 
under the Natural Gas Act. 

[Order 790A, 79 FR 70068, Nov. 25, 2014] 

APPENDIX B TO PART 2 [RESERVED] 
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PART 3 [RESERVED] 

PART 3a—NATIONAL SECURITY 
INFORMATION 

GENERAL 

Sec. 
3a.1 Purpose. 
3a.2 Authority. 

CLASSIFICATION 

3a.11 Classification of official information. 
3a.12 Authority to classify official informa-

tion. 
3a.13 Classification responsibility and pro-

cedure. 

DECLASSIFICATION AND DOWNGRADING 

3a.21 Authority to downgrade and declas-
sify. 

3a.22 Declassification and downgrading. 
3a.23 Review of classified material for de-

classification purposes. 

CLASSIFICATION MARKINGS AND SPECIAL 
NOTATIONS 

3a.31 Classification markings and special 
notations. 

ACCESS TO CLASSIFIED MATERIALS 

3a.41 Access requirements. 

SECURITY OFFICERS 

3a.51 Designation of security officers. 

STORAGE AND CUSTODY OF CLASSIFIED 
INFORMATION 

3a.61 Storage and custody of classified in-
formation. 

ACCOUNTABILITY FOR CLASSIFIED MATERIAL 

3a.71 Accountability for classified material. 

TRANSMITTAL OF CLASSIFIED MATERIAL 

3a.81 Transmittal of classified material. 

DATA INDEX SYSTEM 

3a.91 Data index system. 

AUTHORITY: 15 U.S.C. 717o; 16 U.S.C. 825h. 

SOURCE: Order 470, 38 FR 5161, Feb. 26, 1973, 
unless otherwise noted. 

GENERAL 

§ 3a.1 Purpose. 
This part 3a describes the Federal 

Energy Regulatory Commission pro-
gram to govern the classification, 
downgrading, declassification, and 
safeguarding of national security infor-
mation. The provisions and require-

ments cited herein are applicable to 
the entire agency except that material 
pertaining to personnel security shall 
be safeguarded by the Personnel Secu-
rity Officer and shall not be considered 
classified material for the purpose of 
this part. 

[Order 470, 38 FR 5161, Feb. 26, 1973, as 
amended by Order 756, 77 FR 4893, Feb. 1, 
2012] 

§ 3a.2 Authority. 
Official information or material re-

ferred to as classified in this part is ex-
pressly exempted from public disclo-
sure by 5 U.S.C. 552(b)(1). Wrongful dis-
closure thereof is recognized in the 
Federal Criminal Code as providing a 
basis for prosecution. E.O. 11652, March 
8, 1972 (37 FR 5209, March 10, 1972), iden-
tifies the information to be protected, 
prescribes classification, downgrading, 
declassification, and safeguarding pro-
cedures to be followed and establishes a 
monitoring system to insure its effec-
tiveness. National Security Council Di-
rective Governing the Classification, 
Downgrading, Declassification and 
Safeguarding of National Security In-
formation, May 17, 1972 (37 FR 10053, 
May 19, 1972), implements E.O. 11652. 

CLASSIFICATION 

§ 3a.11 Classification of official infor-
mation. 

(a) Security Classification Categories. 
Information or material which requires 
protection against unauthorized disclo-
sure in the interest of the national de-
fense or foreign relations of the United 
States (hereinafter collectively termed 
national security) is classified Top Se-
cret, Secret or Confidential, depending 
upon the degree of its significance to 
national security. No other categories 
are to be used to identify official infor-
mation or material requiring protec-
tion in the interest of national secu-
rity, except as otherwise expressly pro-
vided by statute. These classification 
categories are defined as follows: 

(1) Top Secret. Top Secret refers to 
national security information or mate-
rial which requires the highest degree 
of protection. The test for assigning 
Top Secret classification is whether its 
unauthorized disclosure could reason-
ably be expected to cause exceptionally 
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