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When such facilities are used by aca-
demic scientists, engineers, and stu-
dents, the costs incurred for the oper-
ation of the unique or unusual research
facilities, as well as of the other facili-
ties, should be funded by the operating
agency responsible for the operation of
that facility, except for any significant
incremental costs incurred in support
of research not directly related to an
HHS mission.

§9.3 Delegations of authority.

{a) The heads of operating agencies
are delegated authority for negotia-
tions and decisions as to the use of De-
partment facilities by qualified aca-
demic scientists, engineers, and stu-
dents.

{b) The heads of operating agencies
may (and are encouraged to) redelegate
to the heads of their respective compo-
nent organizations, with the power to
further redelegate to laboratory direc-
tors, the authority for negotiations
and decisions as to the use of depart-
mental facilities. Appropriate use shall
be made of advisory groups in formu-
lating their decisions.

§9.4 Criteria.

(a) The official permitting use of De-
partment facilities must determine
that it would be consistent with the
programs of his activity to participate.
Facilities may be made available pro-
vided the use of such facilities will be
of direct benefit to the objectives of
the academic scientist, or eggineer, or
student, with the prospect of fruitful
interchange of ideas and information
between Department personnel and the
academic scientist, or engineer, or stu-
dent, and such use will not interfere
with the Department program.

(b) The official permitting use of De-
partment facilities will furnish the
non-Government user with safety re-
quirements or operating procedures to
be followed. Such requirements or pro-
cedures are to include the requirement
to report to the permitting official any
accident involving the non-Govern-
ment user.

(c) The official delegated authority
for approving the use of Department fa-
cilities will not permit the use of lab-
oratory facilities unless he determines:
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{1} That facilities are available for
the period desired; and

(2) That the proposed research will
not interfere with regular Department
functions or needs, nor require the sub-
sequent acquisition of additional
equipment by the Department.

9.5 Restrictions.

(a) Each individual authorized to use
Department facilities will be expected
to use the facilities and equipment
with customary care and otherwise
conduct himself in such manner as to
complete his research or study within
any time limits prescribed.

(b) Each individual authorized to use
HHS facilities may not be authorized
to sign requisitions for supplies and
equipment.

() Any official approving the use of
HHS facilities should seek an agree-
ment, executed by non-Government
users, absolving the Federal agency of
liability in case of personal injury,
death, and failure or damage to the
non-Government user’s experiments or
equipment. The agreement must also
contain a statement that the non-Gov-
ernment user will comply with all safe-
ty regulations and procedures while
using such facilities.
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ed; 40 U.S.C. 484; sec. 50 of Pub. L. 160-77, 101
Stat. 50910, 42 U.8.C. 11411



§12.1

SOURCE: 45 FR 12173, Oct. 31, 1380, umnless
otherwise noted.

§12.1 Definitions.

(a) Act means the Federal Property
and Administrative Services Act of
1949, 63 Stat. 377 (40 U.S.C. 471 et seq.).
Terms defined in the Act and not de-
fined in this section have the meanings
given to them in the Act.

(b) Accredited means having the ap-
proval of a recognized accreditation
board or association on a regional,
State, or national level, such as a
State Board of Health. Approval as used.
above describes the formal process car-
ried out by State Agencies and institu-
tions in determining that health orga-
nizations or programs meet minimum
acceptance standards.

(¢) Administrator means the Adminis-
trator of General Services.

(d) Assigned property means real and
related personal property which, in the
discretion of the Administrator or his
designee, has been made available to
the Department for transfer for pubiic
health purposes.

(e) Depariment means the U.S. De-
partment of Health and Human Serv-
ices.

(fy Disposal agency means the execu-
tive agency of the Government which
has authority to assign property to the
Department for transfer for public
health purposes.

(8) Excess means any property under
the control of any Federal agency
which is not required for its needs and
the discharge of its responsibilities, as
determined by the head thereof.

(h) Fair market value means the high-
est price which the property will bring
by sale in the open market by a willing
seller to a willing buyer.

(1) Holding agency means the Federal
agency which has control over and ac-
countability for the property involved.

(i) Nonprofit institution means any in-
stitution, organization, or association,
whether incorporated or unincor-
porated, no part of the net earnings of
which inures or may lawfully inure to
the benefit of any private shareholder
or individual, and {except for institu-
tions which lease property to assist the
homeless under Title V of Pub. L. 100-
77} which has been held to be tax-ex-
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empt under section 501{c)(3) of the In-
ternal Revenue Code of 1954.

(k) Off-site property means surplus
buildings, utilities and all other re-
movable improvements, including re-
lated personal property, to be trans-
ferred by the Department for removal
and use away from the site for public
health purposes.

(I) On-site means surplus real prop-
erty, including related perscnal prop-
erty, to be transferred by the Depart-
ment for use in place for public health
purposes.

(m) Public benefit allowance means a
discount on the sale or lease price of
real property transferred for public
health purposes, representing any ben-
efit determined by the Secretary which
has accrued or may accrue to the
United States thereby.

(n) Related personal property means
any personal property: (1) Which is lo-
cated on and is (i) an integral part of,
or (ii} useful in the operation of real
property; or (2) which is determined by
the Administrator to be otherwise re-
lated to the real property.

(o) Secretary means the Secretary of
Health and Human Services.

{p) State means a State of the United
States, and includes the District of Co-
lumbia, the Commonwealth of Puerto
Rico, and the Territories and posses-
sions of the United States.

{q) Surpfus when used with respect to
real property means any excess real
property not required for the needs and
the discharge of the responsibilities of

vall Federal agencies as determined by
the Administrator.

45 FR 72173, Oct. 31, 1980. as amended at 53
FR 7745, Mar. 10, 1988}

§12.2 Scope.

This part is applicable to surplus real
property located within any State
which is appropriate for assignment to,
or which has been assigned to, the De-
partment for transfer for public health
purposes, as provided for in section
203(k) of the Act.

§12.3 General policies.

(a) It is the policy of the Department
to foster and assure maximum utiliza-
tion of surplus real property for public
health purposes, including research,
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(b) Transfers may be made only to
States, their political subdivisions and
instrumentalities, tax-supported public
health institutions, and nonprofit pub-
lic health institutions which (except
for institutions which lease property to
assist the homeless under Title V of
Fub. L. 100-77) have been held tax-ex-
empt under section 501(c}(3) of the In-
ternal Revenue Code of 1954,

{c) Real property will be requested
for assignment only when the Depart-
ment has determined that the property
is suitable and needed for public health
purposes. The amount of real and re-
lated personal property to be trans-
ferred shall not exceed normal oper-
ating requirements of the applicant.
Such property will not be requested for
assignment unless it is needed at the
time of application for public health
purposes or will be so needed within
the immediate or foreseeable future.
Where construction or major renova-
tion is not required or proposed, the
property must be placed inte use with-
in tweive (12) months.from the date of
transfer. When construction or major
renovation is contemplated at the time
of transfer, the property must be
placed in use within 36 months from
the date of transfer. If the applicable
time limitation is not met, the trans-
feree shall either commence payments
in cash to the Department for each
month thereafter during which the pro-
posed use has not been implemented or
take such other action as set forth in
§12.12 as is deemed appropriate by the
Department. Such menthly payments
shall be computed on the basis of the
current fair market value of the prop-
erty at the time of the first payment
by subtracting therefrom any portion
of the purchase price paid in cash at
the time of transfer, and by dividing
the balance by the total number of
months in the period of restriction. If
the facility has not been placed into
use within eight (8) years of the date of
the deed, title to the property will be
revested in the United States, or, at
the discretion of the Department, the
restrictions and conditions may be ab-
rogated in accordance with §12.9,

(d) Transfers will be made only after
the applicant has certified that the
proposed program is not in conflict
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with State or local zoning restrictions,
building codes, or similar limitations.

(e) Organizations which may be eligi-
ble include those which provide care
and training for the physically and
mentally ill, including medical care of
the aped and infirm; clinical services;
services (including shelter) to homeless
individuals; other public health serv-
ices (including water and sewer); or
similar services devoted primarily to
the promotion and protection of public
health. In addition, organizations
which provide assistance to homeless
individuals may be eligible for leases
under title V of Public Law 100-77. Ex-
cept for the provision of services (in-
cluding shelter) to homeless individ-
uals, organizations which have as their
principal purpose the providing of cus-
todial or domiciliary care are not eligi-
ble. The eligible organization must be
authorized to carry out the activity for
which it requests the property.

(f) An applicant’s plan of operation
will not be approved unless it provides
that the applicant will not discrimi-
nate because of race, color, sex, handi-
cap, or national origin in the use of the
property.

[45 FR 72173, Oct. 31, 1980, as amended at 53
FR 7745, Mar. 10, 1988; 55 FR 32252, Aug. 8,
1990]

§12.4

(a) Surplus property transferred pur-
suant to this part will be disposed of on
an “as is, where is,” basis without war-
ranty of any kind.

{b) Unless excepted by the General
Services Administrator in his assign-
ment, mineral rights will be conveyed
together with the surface rights.

Limitations,

§12.5 Awards.

Where there is more than one appli-
cant for the same property, it will be
awarded to the applicant having a pro-
gram of utilization which provides, in
the opinion of the Department, the
greatest public benefit. Where the
property will serve more than one pro-
gram, it will be apportioned to fit the
needs of as many programs as is prac-
ticable.



§12.6

§12.6 Notice of available property.

Reasonable publicity will be given to
the availability of surplus real prop-
erty which is suitable for assignment
to the Department for transfer for pub-
lic health uses. The Department will
establish procedures reasonably cal-
culated to afford all eligible users hav-
ing a legitimate interest in acquiring
the property for such uses an oppor-
tunity to make an application therefor.
However, publicity need not be given to
the availability of surplus real prop-
erty which is occupied and being used
for eligible public health purposes at
the time the property is declared sur-
plus, the occupant expresses interest in
the property, and the Department de-
termines that it has a continuing need
therefor.

§12,7 Applications for surplus real
property. :
Applications for surplus real prop-
erty for public health purposes shall be
made to the Department through the
office specified in the notice of avail-
ability.

[55 FR 32252, Aug. 8, 1990]

§i2.8 Assignment of surplus real prop-
erty.

{a) Notice of interest in a specific
property for public health purposes will
be furnished the General Services Ad-
ministrator by the Department at the
earliest possible date.

(b) Requests to the Administrator for
assignment of surplus real property to
the Department for transfer for public
health purposes will be based on the
following conditions:

(1) The Department has an acceptable
application for the property.

(2} The applicant is willing, author-
ized, and in a position to assume imme-
diate care, custedy, and maintenance
of the property.

(3) The applicant is able, willing and
authorized to pay the administrative
expenses incident to the transfer.

(4) The applicant has the necessary
funds, or the ability to obtain such
funds, to carry out the approved pro-
gram of use of the property.

o0
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§12.9 General disposal terms and con-
ditions.

(a) Surplus real property transfers
under this part will be limited to pub-
lic health purposes. Transferees shall
be entitled to a public benefit allow-
ance in terms of a percentage which
will be applied against the value of the
property to be conveyed. Such an al-
lowance will be computed on the basis
of benefits to the United States from
the use of such property for public
health purposes. The computation of
such public benefit allowances will be
in accordance with Exhibit A attached
hereto and made a part hereof.

(b) A transfer of surplus real property
for public health purposes is subject to
the disapproval of the Administrator
within 30 days after notice is given to
him of the proposed transfer.

(c) Transfers will be on the following
terms and conditions:

(1) The transferee will be obligated to
utilize the property continuously in ac-
cordance with an approved plan of op-
eration.

{2) The transferee will not be per-
mitted to sell, lease or sublease, rent,
mortgage, encumber, or otherwise dis-
pose of the property, or any part there-
of, without the prior written authoriza-
tion of the Department.

(3} The transferee will file with the
Department such reports covering the .
utilization of the property as may be
required.

(4} In the event the property is sold,
leased or subleased, encumbered, dis-
posed of, or is used for purposes other
than those set forth in the approved
plan without the consent of the De-
partment, all revenues or the reason-
able value of other benefits received by
the transferee directly or indirectly
from such use, as determined by the
Department, will be considered to have
been received and held in trust by the
transferee for the account of the
United States and will be subject to
the direction and control of the De-
partment. The provisions of this para-
graph shall not impair or affect the
rights reserved to the United States in
paragraph {(c}(6) of this section, or the
right of the Department to impose con-
ditions to its consent.

(5) Lessees will be required to carry
all perils and liability insurance to
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protect the Government and the Gov-
ernment’s residual interest in the prop-
erty. Transferees will be required to
carry such flood insurance as may be
required by the Department pursuant
to Pub, 1., 93-234. Where the transferee
elects to carry insurance against dam-
ages to or loss of on-site property due
to fire or other hazards, and where loss
or damage to transferred Federal sur-
plus real property occurs, all proceeds
from insurance shall be promptly used
by the transferee for the purpose of re-
pairing and restoring the property to
its former condition, or replacing it
with equivalent or more suitable facili-
ties. If not so used, there shail be paid
to the United States that part of the
insurance proceeds that is attributable
to the Government's residual interest
in the property lost, damaged, or de-
stroyed in the case of leases, attrib-
utable to the fair market value of the
leased facilities.

(6) With respect to on-site property,
in the event of noncompliance with any
of the conditions of the transfer as de-
termined by the Department, title to
the property transferred and the right
to immediate possession shall, at the
option of the Department, revert to the
Government. In the event title is re-
verted to the United States for non-
compliance or voluntarily reconveyed,
the transferee shall, at the option of
the Department, be required to reim-
burse the Government for the decrease
in value of the property not due to rea-
sonable wear and tear or acts of God or
attributable to alterations completed
by the transferee to adapt the property
to the public health use for which the
property was transferred. With respect
to leased property, in the event of non-
compliance with any of the conditions
of the lease, as determined by the De-
partment, the right of occupancy and
possession shall, at the option of the
Department, be terminated. In the
event a leasehold is terminated by the
United States for noncompliance or is
voluntarily surrendered, the lessee
shall be required at the option of the
Department to reimburse the Govern-
ment for the decrease in value of the
property not due to reasonable wear
and tear or acts of God or attributable
to alterations completed by the lessee
to adapt the property to the public
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health use for which the property was
leased.

With respect to any reverter of title or
termination of leasehold resulting
from noncompliance, the Government
shall, in addition thereto, be reim-
bursed for such costs as may be in-
curred in recovering title to or posses-
sion of the property.

Any payments of cash made by the
transferee against the purchase price of
property transferred shall, upon a for-
feiture of title to the property for
breach of condition, be forfeited.

(7) With respect to off-site property,
in the event of noncompliance with any
of the terms and conditions of the
transfer, the unearned public benefit
allowance shall, at the option of the
Department, become immediately due
and payable or, if the property or any
portion thereof is sold, leased, or other-
wise disposed of without authorization
from the Department, such sale, lease
or sublease, or other disposal shall be
for the benefit and account of the
United States and the United States
shall be entitled to the proceeds. In the
event the transferee fails to remove the
property or any portion thereof within
the time specified, then in addition to
the rights reserved above, at the option
of the Department, all right, title, and
interest in and to such unremoved
property shall be retransferred to other
eligible applicants or shall be forfeited
to the United States.

(8) With respect only to on-site prop-
erty which has been declared excess by
the Department of Defense, such dec-
laration having included a statement
indicating the property has a known
potential for use during a national
emergency, the Department shall re-
serve the right during any period of
emergency declared by the President of
the United States or by the Congress of
the United States to the full and unre-
stricted use by the Government of the
surplus real property, or of any portion
thereof, disposed of in accordance with
the provisions of this part. Such use
may be either exclusive or nonexclu-
sive. Prior to the expiraticn or termi-
nation of the period of restricted use
by the transferee, the Government will
not be cbligated to pay rent or any
other fees or charges during the period
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of emergency, except that the Govern-
ment will:

(i) Bear the entire cost of mainte-
nance of such portion of the property
used by it exclusively or over which it
may have exclusive possession or con-
trol;

(ii} Pay the fair share, commensurate
with the use of the cost of maintenance
of such surplus real property as it may
use nonexclusively or over which it
may have nonexclusive possession or
control;

(iii} Pay a fair rental for the use of
improvements or additions to the sur-
plus real property made by the pur-
chaser or lessee without Government
aid; and

{iv) Be responsible for any damage to
the surplus real property caused by its
use, reasonable wear and tear, the com-
mon enemy and acts of God excepted.
Subsequent to the expiration or termi-
nation of the period of restricted use,
the obligations of the Government will
be as set forth in the preceding sen-
tence and, in addition, the Government
shall be obligated to pay a fair rental
for all or any portion of the conveyed
premises which it uses.

{9} The restrictions set forth in para-
graphs (c) (1) through (7) of this section
will extend for thirty {(30) years for
land with or without improvements;
and for facilities being acquired sepa-
rately from land whether they are for
use on-site or off-site, the period of
limitations on the use of the structures
will be equal to their estimated eco-
nomic life. The restrictions set forth in
paragraphs (c} (1} through (7} of this
section will extend for the entire ini-
tial lease period and for any renewal
periods for property leased from the
Department.

(d) Transferees, by obtaining the con-
sent of the Department, may abrogate
the restrictions set forth in paragraph
(c) of this section for all or any portion
of the property upon payment in cash
to the Department of an amount equal
to the then current fair market value
of the property to be released, multi-
plied by the public benefit allowance
granted at the time of conveyance, di-
vided by the total number of months of
the period of restriction set forth in
the conveyance document and multi-
plied by the number of months that re-
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main in the period of restriction as de-
termined by the Department. For pur-
poses of abrogation payment computa-
tion, the current fair market value
shall not include the value of any im-
provements placed on the property by
the transferee,

{e) Related personal property will be
transferred or leased as a part of the
realty and in accordance with real
property procedures. It will be subject
to the same public benefit allowance
granted for the real property. Where
related personal property is involved in
an on-site transfer, the related per-
sonal property may be transferred by a
bilt of sale imposing restrictions for a
period not to exceed five years from
the date of transfer, other terms and
conditions to be the same as, and made
a part of the real property trans-
action,

§12.10 Compliance with the National
Environmental Policy Act of 1969
and other related Acts (environ-
mental impaet).

(a) The Department will, prior to
making a final decision to convey or
lease, or to amend, reform, or grant an
approval or release with respect to a
previous conveyance or lease of, sur-
plus real property for public health
purposes, complete an environmental
assessment of the proposed transaction
in keeping with applicable provisions
of the National Environmental Policy
Act of 1969, the National Historic Pres-
ervation Act of 1966, the National Ar-
cheological Data Preservation Act, and
other related acts. No permit to use
surplus real property shall allow the
permittee to make, or cause to be
made, any irreversible change in the
condition of said property, and no use
permit shall be employed for the pur-
pose of delaying or avoiding compli-
ance with the requirements of these
Acts.

(b) Applicants shall be required to
provide such information as the De-
partment deems necessary to make an
assessment of the impact of the pro-
posed Federal action on the human en-
vironment. Materials contained in the
applicant’s official request, responses
to a standard questionnaire prescribed
by the Public Health Service, as well as
other relevant information, will be
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used by the Department in making said
assessment.

{c) If the assessment reveals (1) That
the proposed Federal action involves
properties of historical significance
which are listed, or eligible for listing,
in the National Register of Historic
Places, or {2} that a more than insig-
nificant impact on the human environ-
ment is reasonably foreseeable as a re-
sult of the proposed action, or {3) that
the proposed Federal action could re-
sult in irreparable loss or destruction
of archeologically significant items or
data, the Department will, except as
provided for in paragraph (d} of this
section, prepare and distribute, or
cause to be prepared or distributed,
such notices and statements and obtain
such approvals as are required by the
above cited Acts.

(d) If a proposed action involves
other Federal agencies in a sequence of
actions, or a group of actions, directly
related to each other because of their
functional interdependence, the De-
partment may enter into and support a
lead agency agreement to designate a
single lead agency which will assume
primary responsibility for coordinating
the assessment of environmental ef-
fects of proposed Federal actions, pre-
paring and distributing such notices
and statements, or obtaining such ap-

- provals, as are required by the above

cited Acts. The procedures of the des-
ignated lead agency will be utilized in
conducting the environmental assess-
ment. In the event of disagreement be-

tween the Department and another

Federal agency, the Department will
reserve the right to abrogate its lead
agency agreement with the other Fed-
eral Agency.

[45 FR 72173, Oct. 31, 1980, as amended at 55
FR 32252, Aug. 8. 1930]

§12.11 Special terms and conditions.

(a) Applicants will be required to pay
all external administrative costs which
will include, but not be limited to,
taxes, surveys, appraisals, inventery
costs, legal fees, title search, certifi-
cate or abstract expenses, decon-
tamination costs, moving costs, closing
fees in connection with the transaction
and service charges, if any, made by
State Agencies for Federal Property
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Assistance under the terms of a cooper-
ative agreement with the Department.

{b}) In the case of off-site property,
applicants will be required to post per-
formance  bonds, make performance
guarantee deposits, or give such other
assurances as may be required by the
Department or the holding agency to
insure adequate site clearance and to
pay service charges, if any, made by
State Agencies for Federal Property
Assistance under the terms of a cooper-
ative agreement with the Department.

{c) Whenever negotiations are under-
taken for disposal to private nonprofit
public health organizations of any sur-
plus real property which cost the Gov-
ernment $1 million or more, the De-
partment will give notice to the Attor-
ney General of the United States of the
proposed disposal’ and the terms and
conditions thereof. The applicant shall
furnish to the Department such infor-
mation and documents as the Attorney
General may determine to be appro-
priate or necessary to enable him to
give the advice as provided for by sec-
tion 207 of the Act.

{d} Where an applicant proposes to
acquire or lease and use in place im-
provements located on land which the
Government does not own, he shall be
required, befere the transfer is con-
surmumated, to obtain a right to use the
land commensurate with the duration
of the restrictions applicable to the im-
provements, or the term of the lease.
The applicant will be required to as-
sume, or obtain release of, the Govern-
ment’s obligations respecting the land
including but not limited to obliga-
tions relating to restoration, waste,
and rent. At the option of the Depart-
ment, the applicant may be required to
post a bond to indemnify the Govern-
ment against such obligations. .

{e) The Department may require the
inclusion in the transfer or lease docu-
ment of any other provision deemed de-
sirable or necessary.

(fy Where an eligible applicant for an
on-site transfer proposes to construct
new, or rehabilitate old, facilities, the
financing of which must be accom-
plished through issuance of revenue
bonds having terms inconsistent with
the terms and conditions of transfer
prescribed in §12.9 (c), (d}, and (e} of
this chapter, the Department may, in
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its discretion, impose such alternate
terms and conditions of transfer in lieu
thereofl as may be appropriate to assure
utilization of the property for public
health purposes.

§12.12 Utilization.

{a) Where property or any portion
thereof is not being used for the pur-
poses for which transferred, the trans-
feree will be required at the direction
of the Department:

(1) To place the property into imme-
diate use for an approved purpose;

(2) To retransfer such property to
such other public health user as the
Department may direct;

(3) To sell such property for the ben-
efit and account of the United States;

(4) To return title to such property to
the United States or to relinquish any
leasehold interest therein;

{5} To abrogate the conditions and re-
strictions of the transfer, as set forth
in §12.8(d) of this chapter, except that,
where property has never been placed
in use for the purposes for which trans-
ferred, abrogation will not be per-
mitted except under extenuating cir-
cumstances; or '

(6) To make payments as provided for
in §12.3(c) of this chapter.

(b} Where the transferee or lessee de--

sires to place the property in tem-
porary use-for ‘a purpose other than
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that for which the property was trans-
ferred or leased, approval from the De-
partment must be obtained, and will be
conditioned upon such terms as the De-
partment may impose.

§12.13 Form of conveyance,

(a) Transfers or leases of surplus real
property will be on forms approved by
the Office of General Counsel of the De-
partment and will include such of the
disposal or lease terms and conditions
set forth in this part and such other
terms and conditions as the Office of
General Counsel may deem appropriate
OF necessary.

{b) Transfers of on-site property will
normally be by quitclaim deed without
warranty of title.

§12.14 Compliance inspections and re-
portis.

The Department will make or have
made such compliance inspections as
are necessary and will require of the
transferee or lessee such compliance
reports and actions as are deemed nec-
essary.

§12.16 Reports to Congress.

The Secretary will make such reports
of real property disposal activities as
are required by section 203 of the Act
and such other reports as may be re-
quired by law. : N
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