Part lll. Administrative, Procedural, and Miscellaneous

26 CFR 1.1031(a)-1: Property held for productive .04 On April 25, 1991, the Treasury Depayers with a workable means of qualify-

use in trade or business or for investment; ; e ; ; S i

1.1031(K)-1: Treatment of deferred exchanges. partme_nt and the Service promulgateq f_mahg their transactions under 8§ 1031 in S|t_u
regulations under § 1.1031(k)-1 providingations where the taxpayer has a genuine

Rev. Proc. 2000-37 rules for deferred like-kind exchangesntent to accomplish a like-kind exchange

under § 1031(a)(3). The preamble to that the time that it arranges for the acquisi-
final regulations states that the deferred exion of the replacement property and actu-
SECTION 1. PURPOSE change rules under § 1031(a)(3) do natlly accomplishes the exchange within a

This revenue procedure provides a safdbply to reversetarkerexchangesif., short time thereafter. Accordingly, this
harbor under which the Internal Revenu&Xchanges where the replacement propemgvenue procedure provides a safe harbor
Service will not challenge (a) the qualifica—is acquired before the relinquished propertthat allows a taxpayer to treat the accom-
tion of property as either “replacemen{_s transferrgd) and consequently that theodation party as the owner of the prop-
property” or “relinquished property” (asflnal regulations do not apply to such exerty for feder_al income tax purposes,
defined in § 1.1031(k)-1(a) of the Incom&hanges. T.D. 83_46, 1991-1 C.B. 150, 151h_ereby engbl_lng _the t_axpayer to accom-
Tax Regulations) for purposes of § 1031 oS¢ Starker v. United Stat&92 F.2d 1341 plish a qualifying like-kind exchange.

h - .
the Internal Revenue Code and the regulé‘?t Cir. 1979). However, the preamble in-
tions thereunder or (b) the treatment of th@icates that Treasury and the Service witECTION 3. SCOPE

“exchange accommodation titleholder” agontinue to study the applicability of the . :
the beneficial owner of such property fodeneral rule of § 1031(a)(1) to these trans- .01 Exclusivity This revenue proce-
federal income tax purposes, if the properctions. T.D. 8346, 1991-1 C.B. 150, 151dure provides a safe harbor for the qualifi-
is held in a “qualified exchange accommo- -0 Since the promulgation of the finafFation under § 1031 of certain arrange-
dation arrangement’ (QEAA), as defined ifegulations under § 1.1031(k)-1, taxpayments between taxpayers and exchange
ers have engaged in a wide variety okccommodation titleholders and provides
transactions, including so-called “parkfor the treatment of the exchange accom-
SECTION 2. BACKGROUND ing” transactions, to facilitate reversanodation titleholder as the beneficial
like-kind exchanges. Parking transacowner of the property for federal income

.01 Section 1031(a)(1) provides that neions typically are designed to “park” thetax purposes. These provisions apply
gain or loss is recognized on the exchangtesired replacement property with an ac@nly in the limited context described in
of property held for productive use in acommodation party until such time as théhis revenue procedure. The principles set
trade or business or for investment if théaxpayer arranges for the transfer of théorth in this revenue procedure have no
property is exchanged solely for propertyelinquished property to the ultimateapplication to any federal income tax de-
of like kind that is to be held either fortransferee in a simultaneous or deferrei@rminations other than determinations
productive use in a trade or business @xchange. Once such a transfer i#at involve arrangements qualifying for
for investment. arranged, the taxpayer transfers the reliihe safe harbor.

.02 Section 1031(a)(3) provides thatuished property to the accommodation -02 No inference No inference is in-
property received by the taxpayer is ngparty in exchange for the replacemenfended with respect to the federal income
treated as like-kind property if it: (a) isproperty, and the accommodation part{@Xx treatment of arrangements similar to
not identified as property to be received ithen transfers the relinquished property téhose described in this revenue procedure
the exchange on or before the day that tee ultimate transferee. In other situathat were entered into prior to the effec-
45 days after the date on which the taxtions, an accommodation party may adiive date of this revenue procedure. Fur-
payer transfers the relinquished propertyquire the desired replacement property oifier, the Service recognizes that “park-
or (b) is received after the earlier of thédehalf of the taxpayer and immediatelyng” transactions can be accomplished
date that is 180 days after the date oexchange such property with the taxpayetutside of the safe harbor provided in this
which the taxpayer transfers the relinfor the relinquished property, thereaftefévenue procedure. Accordingly, no in-
quished property, or the due date (deteholding the relinquished property until theference is intended with respect to the
mined with regard to extension) for thetaxpayer arranges for a transfer of suclgderal income tax treatment of “parking”
transferor’s federal income tax return foproperty to the ultimate transferee. In thansactions that do not satisfy the terms
the year in which the transfer of the relinparking arrangements, taxpayers attempf the safe harbor provided in this revenue
quished property occurs. to arrange the transaction so that the aprocedure, whether entered into prior to

.03 Determining the owner of propertycommodation party has enough of thér after the effective date of this revenue
for federal income tax purposes requires dsenefits and burdens relating to the prop)rocedure.
analysis of all of the facts and circum-erty so that the accommodation party will -03 Other issues Services for the tax-
stances. As a general rule, the party thae treated as the owner for federal incomeayer in connection with a person’s role
bears the economic burdens and benefits @fx purposes. as the exchange accommodation title-
ownership will be considered the owner of .06 Treasury and the Service have déwlder in a QEAA shall not be taken into
property for federal income tax purposesermined that it is in the best interest oficcount in determining whether that per-
SeeRev. Rul. 82-144, 1982-2 C.B. 34. sound tax administration to provide taxSon or a related person is a disqualified
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section 4.02 of this revenue procedure.



person (as defined in 8§ 1.1031(k)-1(k))is not the taxpayer or a disqualified pereome tax attributes of the property on their
Even though property will not fail to beson and either such person is subject federal income tax returns in a manner
treated as being held in a QEAA as a rdederal income tax or, if such person igonsistent with this agreement;
sult of one or more arrangements defeated as a partnership or S corporation (4) No later than 45 days after the
scribed in section 4.03 of this revenudor federal income tax purposes, moréransfer of qualified indicia of ownership
procedure, the Service still may recast atihan 90 percent of its interests or stock a@f the replacement property to the ex-
amount paid pursuant to such an arrangewned by partners or shareholders whohange accommodation titleholder, the re-
ment as a fee paid to the exchange accomre subject to federal income tax. Suclinquished property is properly identified.
modation titleholder for acting as an exgqualified indicia of ownership must beldentification must be made in a manner
change accommodation titleholder to théeld by the exchange accommodation tzonsistent with the principles described in
extent necessary to reflect the true ecdleholder at all times from the date of ac§ 1.1031(k)-1(c). For purposes of this
nomic substance of the arrangementuisition by the exchange accommodatiorection, the taxpayer may properly iden-
Other federal income tax issues implititleholder until the property is transferredify alternative and multiple properties, as
cated, but not addressed, in this revenws described in section 4.02(5) of this revdescribed in 8§ 1.1031(k)-1(c)(4);
procedure include the treatment, for fedenue procedure. For this purpose, “quali- (5) No later than 180 days after the
eral income tax purposes, of payments déied indicia of ownership” means legaltransfer of qualified indicia of ownership
scribed in section 4.03(7) and whether atitle to the property, other indicia of own-of the property to the exchange accommo-
exchange accommodation titleholder magrship of the property that are treated atation titleholder, (a) the property is
be precluded from claiming depreciatiorbeneficial ownership of the propertytransferred (either directly or indirectly
deductions€.g, as a dealer) with respectunder applicable principles of commerciathrough a qualified intermediary (as de-
to the relinquished property or the refaw (e.g, a contract for deed), or interestgined in § 1.1031(k)-1(g)(4))) to the tax-
placement property. in an entity that is disregarded as an entifyayer as replacement property; or (b) the
.04 Effect of Noncompliancelf the re- separate from its owner for federal inproperty is transferred to a person who is
quirements of this revenue procedure a@me tax purpose&.Q, a single member not the taxpayer or a disqualified person
not satisfied (for example, the propertyimited liability company) and that holdsas relinquished property; and
subject to a QEAA is not transferredeither legal title to the property or such (6) The combined time period that the
within the time period provided), then thisother indicia of ownership; relinquished property and the replacement
revenue procedure does not apply. Ac- (2) At the time the qualified indicia of property are held in a QEAA does not ex-
cordingly, the determination of whetherownership of the property is transferred tceed 180 days.
the taxpayer or the exchange accommodt#ie exchange accommodation titleholder, .03 Permissible AgreementsProperty
tion titleholder is the owner of the prop-it is the taxpayer’s bona fide intent thawill not fail to be treated as being held in
erty for federal income tax purposes, anthe property held by the exchange accona QEAA as a result of any one or more of
the proper treatment of any transactionsodation titleholder represent either rethe following legal or contractual arrange-
entered into by or between the partieplacement property or relinquished propments, regardless of whether such
will be made without regard to the provi-erty in an exchange that is intended tarrangements contain terms that typically
sions of this revenue procedure. qgualify for nonrecognition of gain (in would result from arm’s length bargaining
SECTION 4. QUALIFIED whole or in part) or _Ioss un_der § 1031; between unrelated .parties with respect to
(3) No later than five business days aftesuch arrangements:
EXCHANGE ACCOMMODATION e L
ARRANGEMENTS the_ transfer of qualified indicia of owner- (1) An excha_ng_e accommoqlatlon title-
ship of the property to the exchange adiolder that satisfies the requirements of
.01 Generally The Service will not commodation titleholder, the taxpayer anthe qualified intermediary safe harbor set
challenge the qualification of property aghe exchange accommodation titleholdeforth in 81.1031(k)-1(g)(4) may enter
either “replacement property” or “relin- enter into a written agreement (the “qualiinto an exchange agreement with the tax-
quished property” (as defined infied exchange accommodation agreepayer to serve as the qualified intermedi-
§ 1.1031(k)-1(a)) for purposes of § 103ment”) that provides that the exchange a@ry in a simultaneous or deferred ex-
and the regulations thereunder, or theommodation titleholder is holding thechange of the property under § 1031,
treatment of the exchange accommodaroperty for the benefit of the taxpayer in (2) The taxpayer or a disqualified per-
tion titleholder as the beneficial owner oforder to facilitate an exchange undeson guarantees some or all of the obliga-
such property for federal income tax pur8 1031 and this revenue procedure and thigbns of the exchange accommodation ti-
poses, if the property is held in a QEAA. the taxpayer and the exchange accommtieholder, including secured or unsecured
.02 Qualified Exchange Accommoda-dation titleholder agree to report the acquidebt incurred to acquire the property, or
tion Arrangements.For purposes of this sition, holding, and disposition of the propindemnifies the exchange accommodation
revenue procedure, property is held in arty as provided in this revenue proceduréitleholder against costs and expenses;
QEAA if all of the following require- The agreement must specify that the ex- (3) The taxpayer or a disqualified per-
ments are met: change accommodation titleholder will beson loans or advances funds to the ex-
(1) Qualified indicia of ownership of treated as the beneficial owner of the progghange accommodation titleholder or
the property is held by a person (the “exerty for all federal income tax purposesguarantees a loan or advance to the ex-
change accommodation titleholder”) whd3oth parties must report the federal inehange accommodation titleholder;
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(4) The property is leased by the exrespond to, a collection of informationfor distributor commissions, including
change accommodation titleholder to thenless the collection of information dis-rules relating to the limitations, terms, and
taxpayer or a disqualified person; plays a valid control number. conditions the Commissioner deems nec-

(5) The taxpayer or a disqualified per- The collections of information are con-essary to make the change.
son manages the property, supervises irtained in section 4.02 of this revenue pro-
provement of the property, acts as a comwedure, which requires taxpayers and exECTION 2. DEFINITIONS
tractor, or otherwise provides services tohange accommodation titleholders t0 ;n4er Rule 12b-1 (17 C.F.R. § 270.
the exchange accommodation titleholdeenter into a written agreement that the ©X2b-1), an open-end regulated investment
with respect to the property; change accommodation titleholder will becompany (“mutual fund”) may adopt, for

(6) The taxpayer and the exchange atreated as the beneficial owner of the o o+ more classes of its shares, a plan
commodation titleholder enter into agreeproperty for all federal income tax pur-y,.+ permits it to use fund assets to pay a
ments or arrangements relating to the puposes. This information is required t0 eNfaq 1o cover distribution costs of fund
chase or sale of the property, includingure that both parties to a QEAA treat thep 5 e (“distribution fee”). For purposes
puts and calls at fixed or formula pricestransaction consistently for federal taxy his revenue procedure, the term “dis-
effective for a period not in excess of 18purposes. The likely respondents argiputor commissions” means commis-
days from the date the property is acbusinesses and other for-profit institugigng paid or incurred by a distributor of a
quired by the exchange accommodatiotions, and individuals. mutual fund on the sale of mutual fund
titteholder; and The estimated average annual burdef},,res for which the distributor is to re-

(7) The taxpayer and the exchange ate prepare the agreement and certificatiofuiye a distribution fee from the mutual
commodation titleholder enter into agreeis  two hours. The estimated number gf, 4 and, in some cases, a contingent de-
ments or arrangements providing that angespondents is 1,600, and the estimatgg, oq sales charge from the investor in
variation in the value of a relinquishedotal annual reporting burden is 3,20Q i re taxable year(s) (typically referred

property from the estimated value on théours. to in the mutual fund industry as “B
date of the exchange accommodation ti- The estimated annual frequency of '€shares”). Distributor commissions do not
tleholder’s receipt of the property besponses is on occasion. include commissions paid or incurred on

taken into account upon the exchange ac- Books and records relating to a colleCg,o sale of mutual fund shares for which
commodation titleholder’s disposition oftion of information must be retained asne distributor is to receive a distribution
the relinquished property through the taxtong as their contents may become matefs and, in some cases, a contingent de-
payer’s advance of funds to, or receipt afil in the administration of any internal¢s e sales charge in future taxable years

funds from, the exchange accommodatiorevenue law. ~Generally, tax returns and, 4 will make commission payments to

titleholder. tax return information are confidential, aShe selling broker in an amount equal to
.04 Permissible Treatment Property required by 26 U.S.C. 6103. the amount it receives each year that the
will not fail to be treated as being held in h ; : ;
. DRAFTING INFORMATION shares remain outstanding (typically re-
a QEAA merely because the accounting; ferred to in the mutual fund industry as “C

regulatory, or state, local, or foreign tax the principal author of this revenueshares”).

treatment of the arrangement between ”}ﬁ'ocedure is J. Peter Baumgarten of the

t_axpgyer and t_he _exchange accommodeytice of Associate Chief Counsel (ln_SECTION 3. BACKGROUND
tion titleholder is different from the treat- .y me Tax and Accounting). For further

ment required by section 4.02(3) of thi§yformation regarding this revenue proce
revenue procedure.

.01 Mutual funds generally distribute

new shares to the public through a distrib-
dure, contact Mr. Baumgarten at (202),t5; f an investor purchases mutual fund

SECTION 5. EFFECTIVE DATE 622-4950 (not a toll-free call). shares through a broker, either the in-
Thi d is effective f vestor or the distributor pays the broker-
IS revenue procedure IS efrective tor age commissions. If the distributor pays
: : 6 CFR 601.204: Ch i i iod -0 : e
QEAAs entered into W.Ith r?SpECt 1o ar?nd in methods of ac?:ggifir:g.accoummg periods the brokerage commissions (i.e., distribu-
exchange accommodation ftitleholder tha&lso Part |, 88 446, 481; 1.446-1,1.481-1)  tor commissions), the distributor typically
acquires qualified indicia of ownership ofR p 200038 recovers this cost by collecting from the
property on or after September 15, 2000 Rev. Proc. mutual fund a distribution fee in accor-
SECTION 6. PAPERWORK SECTION 1. PURPOSE dance with Rule 12b-1 and, in some
REDUCTION ACT cases, by receiving a sales charge from

This revenue procedure provides threthe investor if the shares are redeemed
The collections of information con- permissible methods of accounting fowithin a specified period of time.

tained in this revenue procedure havdistributor commissions (as defined in 8 2 .02 Under § 446, the Commissioner
been reviewed and approved by the Obelow). A taxpayer may change to ohas broad authority to determine whether
fice of Management and Budget in accoradopt any of the three methods. This rexa method of accounting clearly reflects in-
dance with the Paperwork Reduction Acenue procedure provides procedures forame. Under 8 446(b), if a taxpayer’s
(44 U.S.C. 3507) under control numbetaxpayer to obtain consent from the Commethod of accounting does not clearly re-
1545-1701. An agency may not conduanissioner of Internal Revenue to changect income, the computation of taxable
or sponsor, and a person is not required to any of the three methods of accountinmmcome must be made under a method
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