Maritime Administration, DOT

(e) Compliance with the procedure
set forth in paragraph (a) of this sec-
tion is required when purchasing a re-
placement. Certification cards need not
be presented to the authorized vendors
in order to purchase the bars. The pos-
session or display. including the wear-
ing of any Merchant Marine decoration
by other than authorized personnel is
prohibited by law and subject to fine
and imprisonment.

§350.5 Replacement decorations.

The following decorations that have
been previously issued may be replaced
at cost upon written request made to
the Office of Maritime Labor, Training
and Safety:

(a) Distinguished Service Medal.

(b) Meritorious Service Medal.

(c) Mariner's Medal.

(d) Gallant Ship Unit Citation Bar.

(e) Presidential Testimonial Letter
(no cost for replacement).

§350.6 Unauthorized sale, manufac-

ture, possession or display.

The sale, manufacture, possession or
display of any Merchant Marine deco-
ration, or colorable imitations thereof,
by anyone other than an authorized
vendor is prohibited by law and subject
to fine and imprisonment.

§350.7 Special certificate of recogni-
tion.

The Maritime Administration is au-
thorized to issue a special certificate of
recognition of service to an individual,
or the personal representative of an in-
dividual, whose service in the U.S. Mer-
chant Marine has been determined to
be active duty under an earlier Act of
Congress (Pub. L. 95-202). The issuance
of this certificate to any individual
does not entitle that individual to any
rights, privileges or benefits under any
law of the United States.

PART 351—DEPOSITORIES

Sec.
351.1 Purpose.
351.2 Qualification of depository.

AUTHORITY: Sec. 204,
amended; 46 U.S.C. 1114.

49 Stat. 1987, as

§355.1

§351.1 Purpose.

The purpose of this part is to set
forth the criteria necessary for deposi-
tories of funds under all programs au-
thorized by the Merchant Marine Act,
1936, as amended (46 U.S.C. 1101 et seq.)
(Act).

[38 FR 8061, Mar. 28, 1973]

§351.2

(a) General qualification. Any deposi-
tory which is a member of the Federal
Deposit Insurance Corporation will be
approved for deposit of funds under the
maritime programs authorized by the
Act. With respect to the Capital Con-
struction Fund program. any deposi-
tory which is a member of the Securi-
ties Investor Protection Corporation,
and is organized as a corporation under
the laws of the United States, any
State, territory, or possession thereof
or the District of Columbia, will also
be approved for the deposit of funds.

(b) Limitation on amount of deposits.
No person making deposits under the
programs authorized by the Act shall
make or maintain deposits which ex-
ceed 5 percent of the depository’s total
deposits.

[38 FR 8061, Mar. 28, 1973, as amended at 63
FR 55039, Oct. 14, 1998]

PART 355—REQUIREMENTS FOR ES-
TABLISHING UNITED STATES CITI-
ZENSHIP

Qualification of depository.

Sec.

355.1 General.

355.2 Requirements regarding evidence of
U.S. citizenship; affidavit guide.

355.3 Criteria to be applied in support of
stock data in affidavit.

355.4 Changes in citizenship data.

355.5 Additional material.

AUTHORITY: Secs. 2, 204, 39 Stat. 729, as
amended, 49 Stat. 1987, as amended, 73 Stat.
597; 46 U.S.C. 802, 803, 1114, 11.

SOURCE: General Order 89, Rev., 3% FR
11558, July 18, 1970, unless otherwise noted.

§355.1 General.

(a) Under section 2, Shipping Act,
1916, as amended and section 905(c),
Merchant Marine Act, 1936, as amend-
ed, no corporation is deemed to be a
citizen of the United States unless (1)
it is organized under the laws of the
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United States or of a State, Territory,
District, or possession thereof; (2) its
president or other chief executive offi-
cer, and the chairman of its board of
directors are citizens of the United
States, and no more of its directors
than a minority of the number nec-
essary to constitute a quorum are non-
citizens (except that in the case of cor-
porations under title VI, Merchant Ma-
rine Act, 1936, as amended, all directors
must be citizens of the United States)
and (3) the controlling interest therein
is owned by citizens of the United
States or, in the case of a corporation
operating any vessel in the coastwise
trade, on the Great Lakes, or inland
lakes of the United States, 75 per cen-
tum of the interest in such corporation
is owned by citizens of the United
States.

(b) As used in this regulation, the
term primary corporation includes, but
not exclusively, an applicant, for, or
one already receiving, benefits under
the Merchant Marine Act, 1936, as
amended, as well as participants in cer-
tain transactions, such as banking in-
stitutions designated as lenders, mort-
gagees, and trustees pursuant to Pub.
L. 89-346 (73 Stat. 597).

(c) To satisfy the statutory require-
ments, an Affidavit of U.S. Citizenship
of a primary corporation by one of its
officers duly authorized to execute
such Affidavit, should be submitted.
This affidavit should contain facts
from which the corporation’s citizen-
ship can be determined.

§355.2 Requirements regarding evi-
dence of U.S. citizenship; affidavit
guide.

(@) In order to establish that a cor-
poration is a citizen of the United
States within the meaning of section 2,
Shipping Act, 1916, as amended, the
form of affidavit to be used as a guide
is hereby prescribed for execution in
behalf of the primary corporation and
filing with an application or, if re-
quired, subsequent filing within 30 days
after the annual meeting of the stock-
holders (if the primary corporation is a
wholly owned subsidiary and contrary
to the bylaw provision does not hold
the annual meeting of stockholders,
the subsequent filing should be annu-
ally and related to the date of the

46 CFR Ch. 1l (10-1-03 Edition)

original filing) as evidence of the con-
tinuing U.S. citizenship of a “‘person’’
as defined in section 1, Shipping Act,
1916, as amended, which shall read as
follows:

AFFIDAVIT OF U.S. CITIZENSHIP
State of County of SS:

I, , (Name) of . (Resi-
dence address) being duly sworn, depose and
say:

1. That I am the (Title of office(s)
held) of ., (Name of corporation) a cor-
poration organized and existing under the
laws of the State of (hereinafter called
the “Caorpaoration’), with offices at
_, (Business address) in evidence of
which incorporation a certified copy of the
Articles or Certificate of Incorporation (or
Association) is filed herewith (or has been
filed) together with a certified copy of the
corporate Bylaws. [Evidence of continuing
U.S. citizenship status, including amend-
ments to said Articles or Certificate and By-
laws, should be filed within 30 days after the
annual meeting of the stockholders or annu-
ally, within 30 days after the original affi-
davit if there has been no meeting of the
stockholders prior to that time.];

2. That I am authorized by and in behalf of
the Corporation to execute and deliver this
Affidavit of U.S. Citizenship;

3. That the names of the President or other
Chief Executive Officer, Vice Presidents or
other individuals who are authorized to act
in the absence or disability of the President
or other Chief Executive Officer, the Chair-
man of the Board of Directors, and the Direc-
tors of the Corporation are as follows:

Name Title Date and place of birth

(The foregoing list should include the offi-
cers, whether or not they are also directors,
and all directors, whether or not they are
also officers.)

and that each of said individuals is a citizen
of the United States by virtue of birth in the
United States, birth abroad of U.S. citizen
parents, by naturalization, by naturalization
during minority through the naturalization
of a parent, by marriage (if a woman) to a
U.S. citizen prior to September 22, 1922, or as
otherwise authorized by law, except (give
name and nationality of alien directors, if
any); however, the Bylaws of the Corporation
provide that (Number) of the directors
are necessary to constitute a quorum; there-
fore, the alien directors named represent no
more than a minority of the number nec-
essary to constitute a quorum. [In the case
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of corporations under title VI, Merchant Ma-
rine Act, 1936, as amended, all directors must
be citizens of the United States. Further, ob-
taining evidence necessary to support this
Affidavit of U.S. Citizenship is the responsi-
bility of the affiant.];

4. Information as to stock, where Corpora-
tion has 30 or more stockholders:!

That I have access to the stock books and
records of the Corporation; that said stock
books and records have been examined and
disclose (a) that, as of . (Date) the Cor-
poration had issued and outstanding
(Number) shares of . (Class or series)
the only class or series of stock of the Cor-
poration issued and outstanding [if such is
the case], owned of record by (Number)
stockholders, said number of stockholders
representing the ownership of the entire
issued and outstanding stock of the Corpora-
tion, and (b) that no stockholder owned of
record as of said date five per centum (5%) or
more of the issued and outstanding stock of
the Corporation of any class or series. [If dif-
ferent classes or series of stock exist, give
the same data for each class or series issued
and outstanding, showing the monetary
value and voting rights per share in each
class or series. If there is an exception to the
statement in clause (b), the name, address,
and citizenship of the stockholder and the
amount and class or series of stock owned
should be stated.]

That the registered addresses of
owners of record of shares of the issued
and outstanding (Class or series)
stock of the Corporation are shown on the
stock books and records of the Corporation
as being within the United States, said
shares being per centum %) of
the total number of shares of said stock
(each class or series). [The exact figure as
disclosed by the stock books of the corpora-
tion must be given and the per centum figure
must not be less than 65 per centum, except
that for a corporation operating a vessel in
the coastwise trade, the per centum figure
must be not less than 95 per centum. These
per centum figures apply to corporate stock-
holders as well as to the primary corpora-
tion.]

(The same statement should be made with
reference to each class or series of stock, if
there is more than one class or series.)

4. Information as to stock, where Corpora-
tion has less than 30 stockholders:!

That the information as to stock owner-
ship, upon which the Corporation relies to
establish that the required percentage? of

! Strike inapplicable paragraph 4.

275% if Corporation is operating in the
coastwise trade, on the Great Lakes, or on
bays, sounds, rivers, harbors, or inland lakes
of the United States; and controlling inter-
est if Corporation is operating seolely in the

§355.2

stock ownership is vested in citizens of the
United States, is as follows:

Percentage of
shares owned
(each class or se-
ries)

Number of shares
owned (each class
or series)

Nare of stock-
holder

and that each of said individual stockholders
is a citizen of the United States by virtue of
birth in the United States, birth abroad of
U.S. citizen parents, by naturalization dur-
ing minority through the naturalization of a
parent, by marriage (if a woman) to a U.S.
citizen prior to September 22, 1922, or as oth-
erwise authorized by law.

NOTE: If a corporate stockholder, give in-
formation with respect to State of incorpora-
tion, the names of the officers, directors, and
stockholders in the appropriate percentage
of shares held, with statement that they are
all U.S. citizens. Nominee holders of record
of 5 percent or more of any class or series of
stock and the beneficial owners thereof
should be named and their U.S. citizenship
affirmed.

5. That the controlling interest (or 75% of
the interest)3 in (each) said Corporation, as
established by the data hereinbefore set
forth, is owned by citizens of the United
States; that the title to a majority (or 75%)3
of the stock of (each) said Corporation is
vested in citizens of the United States free
from any trust or fiduciary obligation in
favor of any person not a citizen of the
United States; that such proportion of the
voting power of (each) said Corporation is
vested in citizens of the United States; that
through no contract or understanding is it so
arranged that the majority (or more than
25%)? of the voting power of (each) said Cor-
poration may be exercised, directly or indi-
rectly, in behalf of any person who is not a
citizen of the United States: and that by no
means whatsoever, is control of (each) said
Corporation (or any interest in said Corpora-
tion in excess of 25%) 3 conferred upon or per-
mitted to be exercised by any person who is
not a citizen of the United States; and

6. That affiant has carefully examined this
affidavit and asserts that all of the state-
ments and representations contained therein
are true to the best of his knowledge, infor-
mation, and belief.

Dated:

(Name of affiant)

foreign trade, both terms as defined in sec-
tion 2, Shipping Act, 1916, as amended.
3Strike inappropriate language.
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Subscribed and sworn to before me, a No-
tary Public in and for the State and County
aforesaid, this __day of 19 .

(Notary Public)

My Commission expires:

PENALTY FOR FALSE STATEMENT: A fine or
imprisonment, or both, are provided for vio-
lation of the proscriptions contained in 18
U.S.C. 1001 (see also 18 U.S.C. 286, 287).

(Approved by the Office of Management and
Budget under control number 2133-0012)

[G.O. 89, Rev., 35 FR 11558, July 18, 1970, as
amended at 35 FR 11686, July 22, 1970; 47 FR
25530, June 14, 1982]

§355.3 Criteria to be applied in sup-
port of stock data in affidavit.

(a) The same criteria should be ob-
served in obtaining information to be
furnished for stockholders named (di-
rect ownership of required percentage
of shares of stock of each class or se-
ries) in the Affidavit as those observed
for the primary corporation. If, on the
other hand, the "fair inference rule’ is
applied with respect to stock owner-
ship (see Collier Advertising Service,
Inc. v. Hudson River Day Line, 14 Fed.
Supp. 335), the extent of U.S. citizen
ownership of stock  should he
ascertained in the requisite percentage
(65 percent for foreign operation and 95
percent for coastwise operation) in
order that the veracity of the statu-
tory statements made in the Affidavit
(paragraph 5) may be relied upon by
the Maritime Administration.

(b) When applying the fair inference
rule (where there are more than 30
stockholders, except where one or more
of such number actually owns the con-
trolling or 75 percent interest) in order
to prove U.S. citizen ownership in the
required percentages (1) for foreign op-
eration, 65 percent of the shares of
stock of each class or series must be
shown to be held by persons with reg-
istered addresses within the United
States to prove that 51 percent or con-
trolling interest is vested in citizens of
the United States and (2) for coastwise
operation, 95 percent of the shares of
stock of each class or series must be
shown to be held by persons having
registered addresses within the United

46 CFR Ch. Il (10-1-03 Edition)

States to prove that 75 percent of the
interest in the corporation is vested in
citizens of the United States.

(c) If the primary corporation is con-
secutively owned by several “‘parent”
corporations (holders of 100 percent of
the stock of each or all classes or series
of stock issued and outstanding), the
facts should be given in proper se-
quence either by chart or in narrative
form, revealing the facts of stock own-
ership. The information with respect to
the wultimate parent should include
data relative to the basis upon which
controlling or 75 percent (depending
upon whether the primary corporation
operates in the domestic or foreign
commerce) 1is established, together
with the names of the owners of record
or beneficial owners of 5 percent or
more of each class or series of stock, if
more than one class or series, and
statement that such owners are citi-
zens of the United States. In any case
where different classes or series of
stock exist, each class or series shall be
treated depending upon  whether
“closely held” or "‘publicly held,” indi-
vidually in applying the fair inference
rule, if applicable, or giving the rel-
evant information with respect to
United States citizens owning of record
51 percent or 75 percent of the interest.

§355.4 Changes in citizenship data.

It shall be incumbent upon the par-
ties filing affidavits under this part to
apprise the Maritime Administration
promptly in writing relative to changes
in data last furnished with respect to
officers, directors, and stockholders
holding 5 percent or more of the issued
and outstanding stock of each class or
series, together with statements con-
cerning the citizenship status thereof.

§355.5 Additional material.

If additional material is determined
to be essential to clarify or support the
evidence of U.S. citizenship, such ma-
terial shall be furnished by the afore-
mentioned primary corporation upon
request by the Maritime Administra-
tion.
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SUBCHAPTER I-A—NATIONAL SHIPPING AUTHORITY

PART 315—AGENCY AGREEMENTS
AND APPPOINTMENT OF AGENTS

Sec.
315.1
315.3
315.5
315.7

Purpose.

Definitions.

Appointment of agents.
Administration of agency agreements.
315.9 Duties of agents.

315.11 Vessel deactivation procedures.

AUTHORITY: 50 U.S. C. App. 1744; 49 CFR
1.66.

SOURCE: 58 FR 44285, Aug. 20, 1993, unless
otherwise noted.

§315.1 Purpose.

This part summarizes the procedures
governing the award and administra-
tion of Agency Agreements in the form
of Service Agreements and Ship Man-
ager Contracts entered into between
the United States of America, acting
by and through the Director, National
Shipping Authority (NSA) of the Mari-
time Administration (MARAD), De-
partment of Transportation, and
Agents which will manage or otherwise
conduct the business of one or more
vessels owned, controlled or time-char-
tered by the United States, which ves-
sel(s) may be assigned to Agents from
time to time pursuant to the specific
provisions of a Service Agreement or
Ship Manager Contract.

§315.3 Definitions.

(a) Agent includes a General Agent,
Berth Agent and Ship Manager, des-
ignated as such under a standard form
of Service Agreement or Ship Manager
Contract to manage and conduct the
business of vessels of which the United
States is owner, owner pro hac vice or
time charterer.

(b) Citizen of the United States means
a person (including receivers, trustees
and successors or assignees of such
Persons as provided in 46 App. U.S.C.
803), including any Person (stock-
holder, partner or other entity) who
has a controlling interest in such per-
son, any person whose stock or equity
is being relied upon to establish the
requisite U. S. citizen ownership, and
any parent corporation, partnership or
other entity of such Person at all tiers

of ownership, who, in both form and
substance at each tier of ownership,
satisfies the following requirements—

(1) An individual who is a Citizen of
the United States, by birth, naturaliza-
tion or as otherwise authorized by law:

(2) A corporation organized under the
laws of the United States or of a State,
the controlling interest of which is
owned by and vested in Citizens of the
United States and whose president or
chief executive officer, chairman of the
board of directors and all officers au-
thorized to act in the absence or dis-
ability of such persons are Citizens of
the United States, and no more of its
directors than a minority of the num-
ber necessary to constitute a quorum
are noncitizens;

(3) A partnership organized under the
laws of the United States or of a State,
if all general partners are Citizens of
the United States and a controlling in-
terest in the partnership is owned by
Citizens of the United States:

(4) An association organized under
the laws of the United States or of a
State, whose president or other chief
executive officer, chairman of the
board of directors (or equivalent com-
mittee or body) and all officers author-
ized to act in their absence or dis-
ability are Citizens of the United
States, no more than a minority of the
number of its directors, or equivalent,
necessary to constitute a quorum are
noncitizens, and a controlling interest
in which is vested in Citizens of the
United States;

(5) A joint venture, if it is not deter-
mined by the Maritime Administrator
to be in effect an association or part-
nership, which is organized under the
laws of the United States or of a State,
if each conventurer is a Citizen of the
United States. If a joint venture is in
effect an association, it will be treated
as is an association under paragraph
(b)(4) of this section, or, if it is in effect
a partnership, will be treated as is a
partnership under paragraph (b)(3) of
this section.

(c) Director, National Shipping Author-
ity, or Director means the Maritime Ad-
ministrator. It also means the Asso-
ciate Administrator for Shipbuilding
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and Ship Operations, or the Associate
Administrator for Marketing, respec-
tively, when the NSA is operating
under authority delegated by the Mari-
time Administrator.

(d) NDRF means a National Defense
Reserve Fleet site.

(e) United States means the States of
the United States, Guam, Puerto Rico,
the Virgin Islands, American Samoa,
the District of Columbia, the Common-
wealth of the northern Mariana Islands
and any other territory or possession
of the United States.

§315.5 Appointment of agents.

(a) Eligibility. The Director shall re-
strict the appointment as Agent to
qualified applicants. Each applicant
shall establish that eligibility accord-
ing to procedures that may be obtained
from MARAD and shall:

(I) Be a Citizen of the United States,
as defined in §315.3(b) of this part;

(2) Demonstrate the necessary abil-
ity, experience and resources as an op-
erator of vessels or ports, or shoreside
husbander of vessels; and

(3) Continue to meet all such require-
ments throughout the term of the ap-
pointment.

(b) Procedures. Information about
procedures for appointment as General
Agent, Berth Agent or Ship Manager
may be obtained from, and inquiries
and other written communications
shall be submitted to, the Maritime
Administration, Attn: Office of Acqui-
sition, MAR-383. Department of Trans-
portation, 400 Seventh Street SW.,
Washington, DC 20590, tel. (202)366-1943.
Inquiries should be made during nor-
mal business hours.

(c) Approval. After final approval of
an Agent by MARAD, the contracting
office shall transmit the Service Agree-
ment or Ship Manager contract to the
Agent for execution and return to
MARAD.,

(d) Agreements. The standard text of
the Service Agreement and Ship Man-
ager Contract may be obtained from
the Office of Acquisition at the address
appearing in paragraph (b) of this sec-
tion, by mail or in person during nor-
mal business hours.
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§315.7 Administration of
agreements.

agency

(a) Amendments. The MARAD con-
tracting office shall prepare modifica-
tions to all Service Agreements and
Ship Manager Contracts that are re-
quired due to changes in the Federal
Acquisition Regulation or Transpor-
tation Acquisition Regulation, or
changes in MARAD policy or proce-
dure.

(b) Annual review of General Agent rep-
resentations and certifications. The con-
tracting office shall require that each
General Agent certify annually that all
representations and certifications in-
corporated in a Service Agreement are
current, complete and accurate, or pro-
vide new representations and certifi-
cations.

§315.9 Duties of agents.

The Agent shall perform all duties
prescribed in the Service Agreement or
Ship Manager Contract and shall be
guided by such directions, orders or

regulations as may be issued by
MARAD.
§315.11 Vessel deactivation proce-

dures.

When an Agent is responsible as ves-
sel operator to decommission and de-
liver a vessel to the NDRF, that Agent
shall observe all the procedures and re-
quirements prescribed by MARAD con-
tained in instructions which may be
obtained from the MARAD Division of
Reserve Fleet (MAR-743) at the address
specified in §315.5(b) of this part. Tel.
(202) 366-5752.

PART 317—BONDING OF SHIP’S

PERSONNEL

Sec
1. What this order does.
2. Amount of bond.
3. Premiums.
4. Posting of bond.
5. Measures to protect ship’s payrolls.
6. Surety and form of bond.

AUTHORITY: Sec. 204, 49 Stat. 1987, as

amended; 46 U.S.C. 1114.

SOURCE: AGE-3, 16 FR 6751, July 12, 1951.
Redesignated at 45 FR 44587, July 1, 1980, un-
less otherwise noted.
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