§206.1

SOURCE: 82 FR 7117, Jan. 19, 2017, unless
otherwise noted.

Subpart A—General

§206.1 Purpose.

The purposes of the Home Equity
Conversion Mortgage (HECM) Insur-
ance program are set out in section
265(a) of the National Housing Act,
Public Law 73-479, 48 Stat. 1246 (12
U.S.C. 1715z-20) (“NHA”).

§206.3 Definitions.

As used in this part, the following
terms shall have the meaning indi-
cated.

Bona fide tenmant means a tenant of
the property who is not a mortgagor,
borrower, a spouse or child of a mort-
gagor or borrower, or any other mem-
ber of a mortgagor’s or borrower’s fam-
ily.

Borrower means a mortgagor who is
an original borrower under the HECM
Loan Agreement and Note. The term
does not include successors or assigns
of a borrower.

Borrower’s Advance means the funds
advanced to the borrower at the clos-
ing of a fixed interest rate HECM in ac-
cordance with §206.25.

CMT Indexr means the U.S. Constant
Maturity Treasury Index.

Commissioner means the Federal
Housing Commissioner or the Commis-
sioner’s authorized representative.

Contract of insurance means the
agreement evidenced by the issuance of
a Mortgage Insurance Certificate or by
the endorsement of the Commissioner
upon the credit instrument given in
connection with an insured mortgage,
incorporating by reference the regula-
tions in subpart C of this part and the
applicable provisions of the National
Housing Act.

Day means calendar day, except
where the term business day is used.

Deferral Period means the period of
time following the death of the last
surviving borrower during which the
due and payable status of a HECM is
deferred for an Eligible Non-Borrowing
Spouse provided that the Qualifying
Attributes and all other FHA require-
ments continue to be satisfied.

Eligible Non-Borrowing Spouse means a
Non-Borrowing Spouse who meets all
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Qualifying Attributes for a Deferral
Period.

Estate planning service firm means an
individual or entity that is not a mort-
gagee approved under part 202 of this
chapter or a participating agency ap-
proved under subpart B of 24 CFR part
214 and that charges a fee that is:

(1) Contingent on the prospective
borrower obtaining a mortgage loan
under this part, except the origination
fee authorized by §206.31 or a fee spe-
cifically authorized by the Commis-
sioner; or

(2) For information that borrowers
and Eligible and Ineligible Non-Bor-
rowing Spouses, if applicable, must re-
ceive under §206.41, except a fee by:

(i) A participating agency approved
under subpart B of 24 CFR part 214; or

(ii) An individual or company, such
as an attorney or accountant, in the
bona fide business of generally pro-
viding tax or other legal or financial
advice; or

(3) For other services that the pro-
vider of the services represents are, in
whole or in part, for the purpose of im-
proving a prospective borrower’s access
to mortgages covered by this part, ex-
cept where the fee is for services spe-
cifically authorized by the Commis-
sioner.

Ezxpected average mortgage interest rate
means the interest rate used to cal-
culate the principal limit established
at closing. For fixed interest rate
HECMs, the expected average mortgage
interest rate is the same as the fixed
mortgage (Note) interest rate and is
set simultaneously with the fixed in-
terest rate. For adjustable interest
rate HECMs, it is either the sum of the
mortgagee’s margin plus the weekly
average yield for U.S. Treasury securi-
ties adjusted to a constant maturity of
10 years, or it is the sum of the mortga-
gee’s margin plus the 10-year LIBOR
swap rate, depending on which interest
rate index is chosen by the borrower.
The margin is determined by the mort-
gagee and is defined as the amount
that is added to the index value to
compute the expected average mort-
gage interest rate. The index type
(CMT or LIBOR) used to calculate the
expected average mortgage interest
rate must be the same index type used
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to calculate mortgage interest rate ad-
justments—commingling of index types
is not allowed. The mortgagee’s margin
is the same margin used to determine
the initial interest rate and the peri-
odic adjustments to the interest rate.
Mortgagees, with the agreement of the
borrower, may simultaneously lock in
the expected average mortgage interest
rate and the mortgagee’s margin prior
to the date of loan closing or simulta-
neously establish the expected average
mortgage interest rate and the mortga-
gee’s margin on the date of loan clos-
ing.

First 12-Month Disbursement Period
means the period beginning on the day
of loan closing and ending on the day
before the loan closing anniversary
date. When the day before the anniver-
sary date of loan closing falls on a Fed-
erally-observed holiday, Saturday, or
Sunday, the end period will be on the
next business day after the Federally-
observed holiday, Saturday or Sunday.

HECM means a Home Equity Conver-
sion Mortgage.

HECM counselor means an inde-
pendent third party who is currently
active on FHA’s HECM Counselor Ros-
ter and who is not, either directly or
indirectly, associated with or com-
pensated by, a party involved in origi-
nating, servicing, or funding the
HECM, or the sale of annuities, invest-
ments, long-term care insurance, or
any other type of financial or insur-
ance product who provides statutorily
required counseling to prospective bor-
rowers who may be eligible for or inter-
ested in obtaining an FHA-insured
HECM. This counseling assists elderly
prospective borrowers who seek to con-
vert equity in their homes into income
that can be used to pay for home im-
provements, medical costs, living ex-
penses, or other expenses.

Ineligible Non-Borrowing Spouse means
a Non-Borrowing Spouse who does not
meet all Qualifying Attributes for a
Deferral Period.

Initial Disbursement Limit means the
maximum amount of funds that can be
advanced to a borrower of an adjust-
able interest rate HECM allowed at
loan closing and during the First 12-
Month Disbursement Period in accord-
ance with §206.25.

§206.3

Insured mortgage means a mortgage
which has been insured as evidenced by
the issuance of a Mortgage Insurance
Certificate.

LIBOR means the London Interbank
Offered Rate.

Loan documents mean the credit in-
strument, or Note, secured by the lien,
and the loan agreement.

Mandatory Obligations are fees and
charges incurred in connection with
the origination of the HECM that are
requirements for loan approval and
which will be paid at closing or during
the First 12-Month Disbursement Pe-
riod in accordance with §206.25.

Mazximum claim amount means the
lesser of the appraised value of the
property, as determined by the ap-
praisal used in underwriting the loan;
the sales price of the property being
purchased for the sole purpose of being
the principal residence; or the national
mortgage limit for a one-family resi-
dence under subsections 255(g) or (m) of
the National Housing Act (as adjusted
where applicable under section 214 of
the National Housing Act) as of the
date of loan closing. The initial mort-
gage insurance premium must not be
taken into account in the calculation
of the maximum claim amount. Clos-
ing costs must not be taken into ac-
count in determining appraised value.

MIP means the mortgage insurance
premium paid by the mortgagee to the
Commissioner in consideration of the
contract of insurance.

Mortgage means a first lien on real
estate under the laws of the jurisdic-
tion where the real estate is located. If
the dwelling unit is in a condominium,
the term mortgage means a first lien
covering a fee interest or eligible lease-
hold interest in a one-family unit in a
condominium project, together with an
undivided interest in the common
areas and facilities serving the project,
and such restricted common areas and
facilities as may be designated. The
term refers to a security instrument
creating a lien, whether called a mort-
gage, deed of trust, security deed, or an-
other term used in a particular juris-
diction.

Mortgagee means original lender
under a mortgage and its successors
and assigns, as are approved by the
Commissioner.

251



§206.7

Mortgagor means each original mort-
gagor under a HECM mortgage and his
heirs, executors, administrators, and
assigns.

Non-Borrowing Spouse means the
spouse, as defined by the law of the
state in which the spouse and borrower
reside or the state of celebration, of
the HECM borrower at the time of clos-
ing and who is also not a borrower.

Participating agency means all hous-
ing counseling and intermediary orga-
nizations participating in HUD’s Hous-
ing Counseling program, including
HUD-approved agencies, and affiliates
and branches of HUD-approved inter-
mediaries, HUD-approved multi-state
organizations (MSOs), and state hous-
ing finance agencies.

Principal limit means the maximum
amount calculated, taking into ac-
count the age of the youngest borrower
or Eligible Non-Borrowing Spouse, the
expected average mortgage interest
rate, and the maximum claim amount.
The principal limit is calculated for
the first month that a mortgage could
be outstanding using factors provided
by the Commissioner. It increases each
month thereafter at a rate equal to
one-twelfth of the mortgage interest
rate in effect at that time, plus one-
twelfth of the annual mortgage insur-
ance rate. For an adjustable interest
rate HECM, the principal limit in-
crease may be made available to the
borrower each month thereafter except
that the availability during the First
12-Month Disbursement Period may be
restricted. Although the principal
limit of a fixed interest rate HECM will
continue to increase at the rate pro-
vided by the Commissioner, no further
funds may be made available for the
borrower to draw against after closing.
The principal limit may decrease be-
cause of insurance or condemnation
proceeds applied to the outstanding
loan balance under §206.209(b).

Principal residence means the dwelling
where the borrower and, if applicable,
Non-Borrowing Spouse, maintain their
permanent place of abode, and typi-
cally spend the majority of the cal-
endar year. A person may have only
one principal residence at any one
time. The property shall be considered
to be the principal residence of any
borrower who 1is temporarily in a
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health care institution provided the
borrower’s residency in a health care
institution does not exceed twelve con-
secutive months. The property shall be
considered to be the principal residence
of any Non-Borrowing Spouse, who is
temporarily in a health care institu-
tion, as long as the property is the
principal residence of his or her bor-
rower spouse, who physically resides in
the property. During a Deferral Period,
the property shall continue to be con-
sidered to be the principal residence of
any Non-Borrowing Spouse, who is
temporarily in a health care institu-
tion, provided he or she qualified as an
Eligible Non-Borrowing Spouse and
physically occupied the property im-
mediately prior to entering the health
care institution and his or her resi-
dency in a health care institution does
not exceed twelve consecutive months.

Property charges means, unless other-
wise specified, obligations of the bor-
rower that include property taxes, haz-
ard insurance premiums, any applica-
ble flood insurance premiums, ground
rents, condominium fees, planned unit
development fees, homeowners’ asso-
ciation fees, and any other special as-
sessments that may be levied by mu-
nicipalities or state law.

Qualifying Attributes means the re-
quirements which must be met by a
Non-Borrowing Spouse in order to be
an Eligible Non-Borrowing Spouse.

§206.7 Effect of amendments.

The regulations in this part may be
amended by the Commissioner at any
time and from time to time, in whole
or in part, but amendments to subparts
B and C of this part will not adversely
affect the interests of a mortgagee on
any mortgage to be insured for which
either the Direct Endorsement mort-
gagee or Lender Insurance mortgagee
has approved the borrower and all
terms and conditions of the mortgage,
or the Commissioner has made a com-
mitment to insure. Such amendments
will not adversely affect the interests
of a borrower in the case of a default
by a mortgagee where the Commis-
sioner makes payments to the bor-
rower.
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§206.131

one other than the mortgagee for less
than the outstanding loan balance, and
the mortgagee releases the mortgage
to facilitate the sale.

(1)(i) For HECMs assigned Case Num-
bers prior to September 19, 2017, the
amount of the claim shall be computed
by totaling the outstanding loan bal-
ance and any accrued interest and serv-
icing fees which have not been added to
the outstanding loan balance on the
date the deed is recorded, and an allow-
ance for items set forth in paragraphs
(@3)(A)—(vii) and (d)(3)(xii) of this sec-
tion, and subtracting from the total
the amount for which the property was
sold.

(i1) For HECMs assigned Case Numbers
on or after September 19, 2017, the fol-
lowing provisions apply:

(A) When the loan is not in due and
payable status. The amount of the claim
shall be computed by totaling the out-
standing loan balance and any accrued
interest and servicing fees which have
not been added to the outstanding loan
balance on the date the deed is re-
corded, and an allowance for items set
forth in paragraph (d)(3)(xiii)(C) of this
section, and subtracting from the total
the amount for which the property was
sold.

(B) When the loan is in due and pay-
able status. The amount of the claim
shall be computed by totaling the out-
standing loan balance and any accrued
interest and servicing fees which have
not been added to the outstanding loan
balance as of the due date, the items
set forth in paragraph (d)(3) of this sec-
tion, and subtracting from the total
the amount for which the property was
sold.

(2)(1) For HECMs assigned Case Num-
bers prior to September 19, 2017, the claim
shall also include an amount equiva-
lent to the interest allowance which
would have been earned from the date
the deed is recorded to the date when
payment of the claim is made, if the
claim had been paid in debentures, and
in a manner satisfactory to the Com-
missioner; the interest allowance in
such cash payment shall be computed
only to the date on which the par-
ticular action should have been taken
or to which it was extended. The provi-
sions of paragraphs (d)(3)(x)(A)-(G) of
this section pertaining to debentures
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apply except that the issue date of the
debentures is the date the deed is re-
corded instead of the due date.

(i1) For HECMs assigned Case Numbers
on or after September 19, 2017, the fol-
lowing provisions apply:

(A) When the loan is not in due and
payable status. The claim shall also in-
clude an amount equivalent to the in-
terest allowance which would have
been earned from the date the deed is
recorded to the date when payment of
the claim is made, if the claim had
been paid in debentures, and in a man-
ner satisfactory to the Commissioner;
the interest allowance in such cash
payment shall be computed only to the
date on which the particular action
should have been taken or to which it
was extended. The provisions of para-
graphs (d)(3)(x)(A)-(G) of this section
pertaining to debentures apply except
that the issue date of the debentures
shall be the date the deed is recorded.

(B) When the loan is in due and pay-
able status. The claim shall also include
an amount equivalent to the interest
allowance which would have been
earned from the due and payable date
to the date when payment of the claim
is made, if the claim had been paid in
debentures, except that when the mort-
gagee fails to meet any of the applica-
ble requirements of §§206.125 and 206.127
within the specified time determined
by the due and payable date, as defined
in paragraph (d)(1) of this section (or
within such further time as the Com-
missioner may approve in writing), and
in a manner satisfactory to the Com-
missioner; the interest allowance in
such cash payment shall be computed
only to the date on which the par-
ticular action should have been taken
or to which it was extended. The provi-
sions of paragraphs (d)(3)(x)(A)-(G) of
this section pertaining to debentures
apply.

CONDOMINIUMS

§206.131 Contract rights and obliga-
tions for mortgages on individual
dwelling units in a condominium.

(a) Additional requirements. The re-
quirements of this subpart shall be ap-
plicable to mortgages on individual
dwelling units in a condominium, ex-
cept as modified by this section.
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(b) References. The term property as
used in this subpart shall be construed
to include the individual dwelling unit
and the undivided interest in the com-
mon areas and facilities as may be des-
ignated.

(c) Assignment of the mortgage. If the
mortgagee assigns the mortgage on the
individual dwelling unit to the Com-
missioner, the mortgagee shall certify:

(1) To any changes in the plan of
apartment ownership including the ad-
ministration of the property;

(2) That as of the date the assign-
ment is filed for record, the family unit
is assessed and subject to assessment
for taxes pertaining only to that unit;
and

(3) To the condition of the property
as of the date the assignment is filed
for record. Section 234.275 of this chap-
ter concerning the certification of con-
dition is incorporated by reference.

(d) Condition of the multifamily struc-
ture. The provisions of §234.270 (a) and
(b) of this chapter concerning the con-
dition of the multifamily structure in
which the property is located shall be
applicable to mortgages insured under
this part which are assigned to the
Commissioner.

TERMINATION OF INSURANCE CONTRACT

§206.133 Termination of
contract.

(a) Payment of the mortgage. The con-
tract of insurance shall be terminated
if the mortgage is paid in full.

(b) Acquisition of title. (1) If the mort-
gagee or a party other than the mort-
gagee acquires title at a foreclosure
sale, or the mortgagee acquires title by
a deed in lieu of foreclosure, and the
mortgagee notifies the Commissioner
that a claim for the payment of the in-
surance benefits will not be presented,
the contract of insurance shall be ter-
minated.

(2) For HECMs with Case Numbers
assigned on or after September 19, 2017,
if the mortgagee or a party other than
the mortgagee acquires title at a fore-
closure sale or the mortgagee acquires
title by a deed in lieu of foreclosure
and a claim for the payment of the in-
surance benefits will be presented, the
contract of insurance shall be termi-
nated as of claim payment.

insurance

§206.133

(¢) Mortgagee fails to make payments. If
the mortgagee fails to make the pay-
ments to the borrower as required
under the mortgage, and does not reim-
burse the Commissioner or assign the
mortgage to the Commissioner within
30 days from the demand by the Com-
missioner for reimbursement or assign-
ment, the contract of insurance shall
automatically terminate. The Commis-
sioner may later reinstate the contract
of insurance, which shall continue in
force as if no termination had oc-
curred, upon reimbursement with in-
terest as provided in §206.121. Upon re-
instatement, the mortgagee shall be
liable for all MIP which would have
been due if no termination had oc-
curred, including late charge and inter-
est as provided in §206.113.

(d) Notice of termination. The mort-
gagee shall give written notice to the
Commissioner, or other notice accept-
able to the Commissioner, within 15
days of the occurrence of an event
under paragraphs (a) and (b) of this sec-
tion. No contract of insurance shall be
terminated under paragraphs (a) or (b)
of this section unless such notice is
given.

(e) Voluntary termination. The mort-
gagor and the mortgagee may jointly
request the Commissioner to approve
the voluntary termination of the mort-
gage insurance contract. Prior to ap-
proval, the Commissioner shall make
certain that the borrower is aware of
the consequences which could arise out
of the voluntary termination of the
contract of insurance. The mortgagee
shall cancel the insurance endorsement
on the Mortgage Insurance Certificate
or Note upon receipt of notice from the
Commissioner that the contract of in-
surance 1is  terminated. Notwith-
standing any provision in a mortgage
instrument, there shall be no vol-
untary termination charge due the
Commissioner on account of the vol-
untary termination of any mortgage
insurance contract where the request
for termination is received by the Com-
missioner.

(f) Effect of termination. When the in-
surance contract is terminated, all
rights of the mortgagee shall termi-
nate, including the right to file a claim
for insurance benefits. All obligations
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to the property is transferred to the
HECM borrower and, at the time of
closing, the HECM first and second
liens, if applicable, will be the only
liens against the property.

(2) Properties are eligible for FHA in-
surance under the HECM for Purchase
program when construction is com-
pleted and the property is habitable, as
evidenced by the issuance of a Certifi-
cate of Occupancy or its equivalent, by
the local jurisdiction.

§206.47 Property
work.

standards; repair

(a) Need for repairs. Properties must
meet the applicable property require-
ments of the Commissioner in order to
be eligible. Properties that do not meet
the property requirements must be re-
paired in order to ensure that the re-
paired property will serve as adequate
security for the insured mortgage.

(b) Assurance that repairs are made.
The mortgage may be closed before the
repair work is completed if the Com-
missioner estimates that the cost of
the remaining repair work will not ex-
ceed 15 percent of the maximum claim
amount and the mortgage contains
provisions approved by the Commis-
sioner concerning payment for the re-
pairs.

(c) Reimbursement to contractor. When
repair work is completed after closing
by a contractor, the mortgagee shall
cause one or more inspections of the
property to be made by an inspector or
other qualified individual acceptable to
the Commissioner in order to ensure
that the repair work is satisfactory,
and prior to the release of funds from
the Repair Set Aside. The mortgagee
shall hold back a portion of the con-
tract price attributable to the work
done before each interim release of
funds, and the total of the hold backs
will be released after the final inspec-
tion and approval of the release by the
mortgagee. The mortgagee shall ensure
that all mechanics’ and materialmen’s
liens are released of record.

(d) Reimbursement to borrower. The
mortgagee shall not reimburse the bor-
rower for any labor the borrower per-
formed. The mortgagee may reimburse
the borrower for the actual cost of re-
pair materials from the Repair Set
Aside, provided that the mortgagee

§206.52

causes one or more inspections of the
property by an inspector or other
qualified individual acceptable to the
Commissioner and meets all reimburse-
ment requirements established by the
Commissioner.

(e) HECM for Purchase. For HECM for
Purchase transactions, where major
property deficiencies threaten the
health and safety of the homeowner or
jeopardize the soundness and security
of the property, all repairs must be
completed by the seller prior to clos-
ing. Appraisers shall complete the ap-
praisal report as ‘‘Subject To’ the
completion of the repairs.

§206.51 Eligibility of mortgages in-
volving a dwelling unit in a condo-
minium.

If the mortgage involves a dwelling
unit in a condominium, the project in
which the unit is located shall have
been committed to a plan of condo-
minium ownership by deed, or other re-
corded instrument, that is acceptable
to the Commissioner.

§206.52 Eligible sale
HECM for Purchase.

(a) Sale by owner of record—(1) Owner
of record requirement. To be eligible for
a mortgage insured by FHA, the prop-
erty must be purchased from the owner
of record and the transaction may not
involve any sale or assignment of the
sales contract.

(2) Supporting documentation. The
mortgagee shall obtain documentation
verifying that the seller is the owner of
record and must submit this docu-
mentation to FHA as part of the appli-
cation for mortgage insurance, in ac-
cordance with §§206.15 and 206.115(b)(9).

(b) Time vestrictions on re-sales—(1)
General. The eligibility of a property
for a mortgage insured by FHA is de-
pendent on the time that has elapsed
between the date the seller acquired
the property (based upon the date of
settlement) and the date of execution
of the sales contract that will result in
the FHA mortgage insurance (the re-
sale date). The mortgagee shall obtain
documentation verifying compliance
with the time restrictions described in
this paragraph and must submit this
documentation to FHA as part of the

of property-
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