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(e) Be performed by State licensed or 

certified appraisers in accordance with 

requirements set forth in this subpart. 

[60 FR 51894, Oct. 4, 1995] 

§ 722.5 Appraiser independence. 
(a) Staff appraiser. If an appraisal is 

prepared by a staff appraiser, that ap-

praiser must be independent of the 

lending, investment, and collection 

functions and not involved, except as 

an appraiser, in the federally related 

transaction, and have no direct or indi-

rect interest, financial or otherwise, in 

the property. If the only qualified per-

sons available to perform an appraisal 

are involved in the lending, invest-

ment, or collection functions of the 

credit union, the credit union shall 

take appropriate steps to ensure that 

the appraisers exercise independent 

judgment. Such steps include, but are 

not limited to, prohibiting an indi-

vidual from performing an appraisal in 

connection with federally related 

transactions in which the appraiser is 

otherwise involved. 

(b) Fee appraisers. (1) If an appraisal 

is prepared by a fee appraiser, the ap-

praiser shall be engaged directly by the 

credit union or its agent and have no 

direct or indirect interest, financial or 

otherwise, in the property or the trans-

action. 

(2) A credit union also may accept an 

appraisal that was prepared by an ap-

praiser engaged directly by another fi-

nancial services institution; if: 

(i) The appraiser has no direct or in-

direct interest, financial or otherwise, 

in the property or transaction; and 

(ii) The credit union determines that 

the appraisal conforms to the require-

ment of this regulation and is other-

wise acceptable. 

[55 FR 30207, July 25, 1990, as amended at 60 

FR 51895, Oct. 4, 1995] 

§ 722.6 Professional association mem-
bership; competency. 

(a) Membership in appraisal organiza-
tion. A state-certified appraiser or a 

state-licensed appraiser may not be ex-

cluded from consideration for an as-

signment for a federally related trans-

action solely by virtue of membership 

or lack of membership in any par-

ticular appraisal organization. 

(b) Competency. All staff and fee ap-

praisers performing appraisals in con-

nection with federally related trans-

actions must be state-certified or -li-

censed as appropriate. However, a 

state-certified or -licensed appraiser 

may not be considered competent sole-

ly by virtue of being certified or li-

censed. Any determination of com-

petency shall be based upon the indi-

vidual’s experience and educational 

background as they relate to the par-

ticular appraisal assignment for which 

he or she is being considered. 

§ 722.7 Enforcement. 
Credit unions and institution-affili-

ated parties, including staff appraisers 

and fee appraisers, may be subject to 

removal and/or prohibition orders, 

cease-and-desist orders, and the impo-

sition of civil money penalties pursu-

ant to section 1786 of the Federal Cred-

it Union Act, or any other applicable 

law. 

PART 723—MEMBER BUSINESS 
LOANS; COMMERCIAL LENDING 

Sec. 

723.1 Purpose and scope. 

723.2 Definitions. 

723.3 Board of directors and management 

responsibilities. 

723.4 Commercial loan policy. 

723.5 Collateral and security. 

723.6 Construction and development loans. 

723.7 Prohibited activities. 

723.8 Aggregate member business loan 

limit; exclusions and exceptions. 

723.9 Transitional provisions. 

723.10 State regulation of business lending. 

AUTHORITY: 12 U.S.C. 1756, 1757, 1757A, 1766, 

1785, 1789. 

SOURCE: 81 FR 13554, Mar. 14, 2016, unless 

otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 

part 723 appear at 84 FR 1608, Feb. 5, 2019. 

§ 723.1 Purpose and scope. 
(a) Purpose. This part is intended to 

accomplish two broad objectives. First, 

it sets out policy and program respon-

sibilities that a federally insured credit 

union must adopt and implement as 

part of a safe and sound commercial 

lending program. Second, it incor-

porates the statutory limit on the ag-

gregate amount of member business 
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loans that a federally insured credit 

union may make pursuant to Section 

107A of the Federal Credit Union Act. 

The rule distinguishes between these 

two distinct objectives. 

(b) Credit unions and loans covered by 
this part. (1) This part applies to feder-

ally insured natural person credit 

unions. However, a federally insured 

natural person credit union is not sub-

ject to §§ 723.3 and 723.4 of this part if it 

meets all of the following conditions: 

(i) The credit union’s total assets are 

less than $250 million. 

(ii) The credit union’s aggregate 

amount of outstanding commercial 

loan balances and unfunded commit-

ments, plus any outstanding commer-

cial loan balances and unfunded com-

mitments of participations sold, plus 

any outstanding commercial loan bal-

ances and unfunded commitments sold 

and serviced by the credit union total 

less than 15 percent of the credit 

union’s net worth. 

(iii) In a given calendar year the 

amount of originated and sold commer-

cial loans the credit union does not 

continue to service total less than 15 

percent of the credit union’s net worth. 

(2) This part does not apply to loans: 

(i) Made by a corporate credit union, 

as defined in part 704 of this chapter; 

(ii) Made by a federally insured cred-

it union to another federally insured 

credit union; 

(iii) Made by a federally insured cred-

it union to a credit union service orga-

nization, as defined in part 712 and 

§ 741.222 of this chapter; or 

(iv) Fully secured by a lien on a 1- to 

4-family residential property that is a 

member’s primary residence. 

(c) Other regulations that apply. (1) 

For federal credit unions, the require-

ments of § 701.21(a) through (g) of this 

chapter apply to commercial loans 

granted by a federal credit union to the 

extent they are consistent with this 

part. As required by § 741.203 of this 

chapter, a federally insured state-char-

tered credit union must comply with 

§ 701.21(c)(8) of this chapter concerning 

prohibited fees, and § 701.21(d)(5) of this 

chapter concerning non-preferential 

loans. 

(2) If a Federal credit union makes a 

commercial loan through a program in 

which a federal or state agency (or its 

political subdivision) insures repay-
ment, guarantees repayment, or pro-
vides an advance commitment to pur-
chase the loan in full, and that pro-
gram has requirements that are less re-
strictive than those required by this 
rule, then the Federal credit union 
may follow the loan requirements of 
the relevant guaranteed loan program. 
A federally insured state-chartered 
credit union that is subject to this part 
and that makes a commercial loan as 
part of a loan program in which a fed-
eral or state agency (or its political 
subdivision) insures repayment, guar-
antees repayment, or provides an ad-
vance commitment to purchase the 
loan in full, and that program has re-
quirements that are less restrictive 
than those required by this rule, then 
the federally insured state-chartered 
credit union may follow the loan re-
quirements of the relevant guaranteed 
loan program, provided that its state 
supervisory authority has determined 
that it has authority to do so under 
state law. 

(3) The requirements of § 701.23 of this 
chapter apply to a Federal credit 
union’s purchase, sale, or pledge of a 

commercial loan as an eligible obliga-

tion. 
(4) The requirements of § 701.22 of this 

chapter apply to a federally insured 

credit union’s purchase of a participa-

tion interest in a commercial loan. 

EFFECTIVE DATE NOTE: At 80 FR 66723, Oct. 

29, 2015, § 723.1 was amended in paragraph (d) 

by removing the words ‘‘and the risk 

weighting standards of part 702 of this chap-

ter’’; and in paragraph (e), by removing the 

words ‘‘and the risk weighting standards 

under part 702 of this chapter’’, effective Jan. 

1, 2019. At 83 FR 55467, Nov. 6, 2018, the effec-

tive date was delayed until Jan. 1, 2020. At 84 

FR 68781, Dec. 17, 2019, the effective date was 

further delayed until Jan. 1, 2022. 

§ 723.2 Definitions. 
For purposes of this part, the fol-

lowing definitions apply: 
Associated borrower means any other 

person or entity with a shared owner-

ship, investment, or other pecuniary 

interest in a business or commercial 

endeavor with the borrower. This 

means any person or entity named as a 

borrower or debtor in a loan or exten-

sion of credit, or any other person or 

entity, such as a drawer, endorser, or 
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guarantor, engaged in a common enter-

prise with the borrower, or deriving a 

direct benefit from the loan to the bor-

rower. Exceptions to this definition for 

partnerships, joint ventures and asso-

ciations are as follows: 

(1) If the borrower is a partnership, 

joint venture or association, and the 

other person with a shared ownership, 

investment, or other pecuniary inter-

est in a business or commercial en-

deavor with the borrower is a member 

or partner of the borrower, and neither 

a direct benefit nor a common enter-

prise exists, such other person is not an 

associated borrower. 

(2) If the borrower is a member or 

partner of a partnership, joint venture, 

or association, and the other entity 

with a shared ownership, investment, 

or other pecuniary interest in a busi-

ness or commercial endeavor with the 

borrower is the partnership, joint ven-

ture, or association and the borrower is 

a limited partner of that other entity, 

and by the terms of a partnership or 

membership agreement valid under ap-

plicable law, the borrower is not held 

generally liable for the debts or actions 

of that other entity, such other entity 

is not an associated borrower. 

(3) If the borrower is a member or 

partner of a partnership, joint venture, 

or association, and the other person 

with a shared ownership, investment, 

or other pecuniary interest in a busi-

ness or commercial endeavor with the 

borrower is another member or partner 

of the partnership, joint venture, or as-

sociation, and neither a direct benefit 

nor a common enterprise exists, such 

other person is not an associated bor-

rower. 

Commercial loan means any loan, line 

of credit, or letter of credit (including 

any unfunded commitments), and any 

interest a credit union obtains in such 

loans made by another lender, to indi-

viduals, sole proprietorships, partner-

ships, corporations, or other business 

enterprises for commercial, industrial, 

agricultural, or professional purposes, 

but not for personal expenditure pur-

poses. Excluded from this definition 

are loans made by a corporate credit 

union; loans made by a federally in-

sured credit union to another federally 

insured credit union; loans made by a 

federally insured credit union to a 

credit union service organization; loans 

secured by a 1- to 4-family residential 

property (whether or not it is the bor-

rower’s primary residence); loans fully 

secured by shares in the credit union 

making the extension of credit or de-

posits in other financial institutions; 

loans secured by a vehicle manufac-

tured for household use; and loans that 

would otherwise meet the definition of 

commercial loan and which, when the 

aggregate outstanding balances plus 

unfunded commitments less any por-

tion secured by shares in the credit 

union to a borrower or an associated 

borrower, are equal to less than $50,000. 

Common enterprise means: 

(1) The expected source of repayment 

for each loan or extension of credit is 

the same for each borrower and no in-

dividual borrower has another source 

of income from which the loan (to-

gether with the borrower’s other obli-

gations) may be fully repaid. An em-

ployer will not be treated as a source of 

repayment because of wages and sala-

ries paid to an employee, unless the 

standards described in paragraph (2) of 

this definition are met; 

(2) Loans or extensions of credit are 

made: 

(i) To borrowers who are related di-

rectly or indirectly through common 

control, including where one borrower 

is directly or indirectly controlled by 

another borrower; and 

(ii) Substantial financial inter-

dependence exists between or among 

the borrowers. Substantial financial 

interdependence means 50 percent or 

more of one borrower’s gross receipts 

or gross expenditures (on an annual 

basis) are derived from transactions 

with another borrower. Gross receipts 

and expenditures include gross reve-

nues or expenses, intercompany loans, 

dividends, capital contributions, and 

similar receipts or payments; or 

(3) Separate borrowers obtain loans 

or extensions of credit to acquire a 

business enterprise of which those bor-

rowers will own more than 50 percent 

of the voting securities or voting inter-

ests. 

Control means a person or entity di-

rectly or indirectly, or acting through 

or together with one or more persons 

or entities: 
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(1) Owns, controls, or has the power 

to vote 25 percent or more of any class 

of voting securities of another person 

or entity; 

(2) Controls, in any manner, the elec-

tion of a majority of the directors, 

trustees, or other persons exercising 

similar functions of another person or 

entity; or 

(3) Has the power to exercise a con-

trolling influence over the manage-

ment or policies of another person or 

entity. 

Credit risk rating system means a for-

mal process that identifies and assigns 

a relative credit risk score to each 

commercial loan in a federally insured 

credit union’s portfolio, using ordinal 

ratings to represent the degree of risk. 

The credit risk score is determined 

through an evaluation of quantitative 

factors based on financial performance 

and qualitative factors based on man-

agement, operational, market, and 

business environmental factors. 

Direct benefit means the proceeds of a 

loan or extension of credit to a bor-

rower, or assets purchased with those 

proceeds, that are transferred to an-

other person or entity, other than in a 

bona fide arm’s-length transaction 

where the proceeds are used to acquire 

property, goods, or services. 

Immediate family member means a 

spouse or other family member living 

in the same household. 

Loan secured by a 1- to 4-family resi-
dential property means a loan that, at 

origination, is secured wholly or sub-

stantially by a lien on a 1- to 4-family 

residential property for which the lien 

is central to the extension of the cred-

it; that is, the borrower would not have 

been extended credit in the same 

amount or on terms as favorable with-

out the lien. A loan is wholly or sub-

stantially secured by a lien on a 1- to 

4-family residential property if the es-

timated value of the real estate collat-

eral at origination (after deducting any 

senior liens held by others) is greater 

than 50 percent of the principal amount 

of the loan. 

Loan secured by a vehicle manufac-
tured for household use means a loan 

that, at origination, is secured wholly 

or substantially by a lien on a new and 

used passenger car and other vehicle 

such as a minivan, sport-utility vehi-

cle, pickup truck, and similar light 

truck or heavy-duty truck generally 

manufactured for personal, family, or 

household use and not used as a fleet 

vehicle or to carry fare-paying pas-

sengers, for which the lien is central to 

the extension of credit. A lien is cen-

tral to the extension of credit if the 

borrower would not have been extended 

credit in the same amount or on terms 

as favorable without the lien. A loan is 

wholly or substantially secured by a 

lien on a vehicle manufactured for 

household use if the estimated value of 

the collateral at origination (after de-

ducting any senior liens held by others) 

is greater than 50 percent of the prin-

cipal amount of the loan. 

Loan-to-value ratio means, with re-

spect to any item of collateral, the ag-

gregate amount of all sums borrowed 

and secured by that collateral, includ-

ing outstanding balances plus any un-

funded commitment or line of credit 

from another lender that is senior to 

the federally insured credit union’s lien 

position, divided by the current collat-

eral value. The current collateral value 

must be established by prudent and ac-

cepted commercial lending practices 

and comply with all regulatory re-

quirements. For a construction and de-

velopment loan, the collateral value is 

the lesser of cost to complete or pro-

spective market value, as determined 

in accordance with § 723.6 of this part. 

Net worth means a federally insured 

credit union’s net worth, as defined in 

part 702 of this chapter. 

Readily marketable collateral means a 

financial instrument or bullion that is 

salable under ordinary market condi-

tions with reasonable promptness at a 

fair market value determined by 

quotations based upon actual trans-

actions on an auction or similarly 

available daily bid and ask price mar-

ket. 

Residential property means a house, 

condominium unit, cooperative unit, 

manufactured home (whether com-

pleted or under construction), or unim-

proved land zoned for 1- to 4-family res-

idential use. A boat or motor home, 

even if used as a primary residence, or 

timeshare property is not residential 

property. 
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§ 723.3 Board of directors and manage-
ment responsibilities. 

Prior to engaging in commercial 
lending, a federally insured credit 
union must address the following board 
responsibilities and operational re-
quirements: 

(a) Board of directors. A federally in-
sured credit union’s board of directors, 
at a minimum, must: 

(1) Approve a commercial loan policy 
that complies with § 723.4 of this part. 
The board must review its policy on an 
annual basis, prior to any material 
change in the federally insured credit 
union’s commercial lending program or 

related organizational structure, and 

in response to any material change in 

portfolio performance or economic con-

ditions, and update it when warranted. 
(2) Ensure the federally insured cred-

it union appropriately staffs its com-

mercial lending program in compliance 

with paragraph (b) of this section. 
(3) Understand and remain informed, 

through periodic briefings from respon-

sible staff and other methods, about 

the nature and level of risk in the fed-

erally insured credit union’s commer-

cial loan portfolio, including its poten-

tial impact on the federally insured 

credit union’s earnings and net worth. 
(b) Required expertise and experience. A 

federally insured credit union making, 

purchasing, or holding any commercial 

loan must internally possess the fol-

lowing experience and competencies: 
(1) Senior executive officers. A feder-

ally insured credit union’s senior exec-

utive officers overseeing the commer-

cial lending function must understand 

the federally insured credit union’s 

commercial lending activities. At a 

minimum, senior executive officers 

must have a comprehensive under-

standing of the role of commercial 

lending in the federally insured credit 

union’s overall business model and es-

tablish risk management processes and 

controls necessary to safely conduct 

commercial lending. 
(2) Qualified lending personnel. A fed-

erally insured credit union must em-

ploy qualified staff with experience in 

the following areas: 
(i) Underwriting and processing for 

the type(s) of commercial lending in 

which the federally insured credit 

union is engaged; 

(ii) Overseeing and evaluating the 

performance of a commercial loan 

portfolio, including rating and quanti-

fying risk through a credit risk rating 

system; and 
(iii) Conducting collection and loss 

mitigation activities for the type(s) of 

commercial lending in which the feder-

ally insured credit union is engaged. 
(3) Options to meet the required experi-

ence. A federally insured credit union 

may meet the experience requirements 

in paragraphs (b)(1) and (2) of this sec-

tion by conducting internal training 

and development, hiring qualified indi-

viduals, or using a third-party, such as 

an independent contractor or a credit 

union service organization. However, 

with respect to the qualified lending 

personnel requirements in paragraph 

(b)(2) of this section, use of a third- 

party is permissible only if the fol-

lowing conditions are met: 
(i) The third-party has no affiliation 

or contractual relationship with the 

borrower or any associated borrowers; 
(ii) The actual decision to grant a 

loan must reside with the federally in-

sured credit union; 
(iii) Qualified federally insured credit 

union staff exercises ongoing oversight 

over the third party by regularly eval-

uating the quality of any work the 

third party performs for the federally 

insured credit union; and 
(iv) The third-party arrangement 

must otherwise comply with § 723.7 of 

this part. 

§ 723.4 Commercial loan policy. 
Prior to engaging in commercial 

lending, a federally insured credit 

union must adopt and implement a 

comprehensive written commercial 

loan policy and establish procedures 

for commercial lending. The board-ap-

proved policy must ensure the federally 

insured credit union’s commercial 

lending activities are performed in a 

safe and sound manner by providing for 

ongoing control, measurement, and 

management of the federally insured 

credit union’s commercial lending ac-

tivities. At a minimum, a federally in-

sured credit union’s commercial loan 

policy must address each of the fol-

lowing: 
(a) Type(s) of commercial loans per-

mitted. 
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(b) Trade area. 

(c) Maximum amount of assets, in re-

lation to net worth, allowed in secured, 

unsecured, and unguaranteed commer-

cial loans and in any given category or 

type of commercial loan and to any one 

borrower or group of associated bor-

rowers. The policy must specify that 

the aggregate dollar amount of com-

mercial loans to any one borrower or 

group of associated borrowers may not 

exceed the greater of 15 percent of the 

federally insured credit union’s net 

worth or $100,000, plus an additional 10 

percent of the credit union’s net worth 

if the amount that exceeds the credit 

union’s 15 percent general limit is fully 

secured at all times with a perfected 

security interest by readily marketable 

collateral as defined in § 723.2 of this 

part. Any insured or guaranteed por-

tion of a commercial loan made 

through a program in which a federal 

or state agency (or its political sub-

division) insures repayment, guaran-

tees repayment, or provides an advance 

commitment to purchase the loan in 

full, is excluded from this limit. 

(d) Qualifications and experience re-

quirements for personnel involved in 

underwriting, processing, approving, 

administering, and collecting commer-

cial loans. 

(e) Loan approval processes, includ-

ing establishing levels of loan approval 

authority commensurate with the indi-

vidual’s or committee’s proficiency in 

evaluating and understanding commer-

cial loan risk, when considered in 

terms of the level of risk the borrowing 

relationship poses to the federally in-

sured credit union. 

(f) Underwriting standards commen-

surate with the size, scope and com-

plexity of the commercial lending ac-

tivities and borrowing relationships 

contemplated. The standards must, at 

a minimum, address the following: 

(1) The level and depth of financial 

analysis necessary to evaluate the fi-

nancial trends and condition of the 

borrower and the ability of the bor-

rower to meet debt service require-

ments; 

(2) Thorough due diligence of the 

principal(s) to determine whether any 

related interests of the principal(s) 

might have a negative impact or place 

an undue burden on the borrower and 

related interests with regard to meet-

ing the debt obligations with the credit 

union; 

(3) Requirements of a borrower-pre-

pared projection when historic per-

formance does not support projected 

debt payments. The projection must be 

supported by reasonable rationale and, 

at a minimum, must include a pro-

jected balance sheet and income and 

expense statement; 

(4) The financial statement quality 

and the degree of verification sufficient 

to support an accurate financial anal-

ysis and risk assessment; 

(5) The methods to be used in collat-

eral evaluation, for all types of collat-

eral authorized, including loan-to- 

value ratio limits. Such methods must 

be appropriate for the particular type 

of collateral. The means to secure var-

ious types of collateral, and the meas-

ures taken for environmental due dili-

gence must also be appropriate for all 

authorized collateral; and 

(6) Other appropriate risk assessment 

including analysis of the impact of cur-

rent market conditions on the bor-

rower and associated borrowers. 

(g) Risk management processes com-

mensurate with the size, scope and 

complexity of the federally insured 

credit union’s commercial lending ac-

tivities and borrowing relationships. 

These processes must, at a minimum, 

address the following: 

(1) Use of loan covenants, if appro-

priate, including frequency of borrower 

and guarantor financial reporting; 

(2) Periodic loan review, consistent 

with loan covenants and sufficient to 

conduct portfolio risk management. 

This review must include a periodic re-

evaluation of the value and market-

ability of any collateral; 

(3) A credit risk rating system. Cred-

it risk ratings must be assigned to 

commercial loans at inception and re-

viewed as frequently as necessary to 

satisfy the federally insured credit 

union’s risk monitoring and reporting 

policies, and to ensure adequate re-

serves as required by generally accept-

ed accounting principles (GAAP); and 

(4) A process to identify, report, and 

monitor loans approved as exceptions 

to the credit union’s loan policy. 
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§ 723.5 Collateral and security. 
(a) A federally insured credit union 

must require collateral commensurate 
with the level of risk associated with 
the size and type of any commercial 
loan. Collateral must be sufficient to 
ensure adequate loan balance protec-
tion along with appropriate risk shar-
ing with the borrower and principal(s). 
A federally insured credit union mak-
ing an unsecured loan must determine 
and document in the loan file that 
mitigating factors sufficiently offset 
the relevant risk. 

(b) A federally insured credit union 
that does not require the full and un-
conditional personal guarantee from 
the principal(s) of the borrower who 
has a controlling interest in the bor-
rower must determine and document in 
the loan file that mitigating factors 
sufficiently offset the relevant risk. 

(1) Transitional provision. A federally 
insured credit union that, between May 
13, 2016 and January 1, 2017, makes a 
member business loan and does not re-
quire the full and unconditional per-
sonal guarantee from the principal(s) 
of the borrower who has a controlling 
interest in the borrower is not required 

to seek a waiver from the requirement 

for personal guarantee, but it must de-

termine and document in the loan file 

that mitigating factors sufficiently off-

set the relevant risk. 
(2) [Reserved] 

§ 723.6 Construction and development 
loans. 

In addition to the foregoing, the fol-

lowing requirements apply to a con-

struction and development loan made 

by any federally insured credit union. 
(a) For the purposes of this section, a 

construction or development loan 

means any financing arrangement to 

enable the borrower to acquire prop-

erty or rights to property, including 

land or structures, with the intent to 

construct or renovate an income pro-

ducing property, such as residential 

housing for rental or sale, or a com-

mercial building, such as may be used 

for commercial, agricultural, indus-

trial, or other similar purposes. It also 

means a financing arrangement for the 

construction, major expansion or ren-

ovation of the property types ref-

erenced in this section. The collateral 

valuation for securing a construction 

or development loan depends on the 

satisfactory completion of the pro-

posed construction or renovation where 

the loan proceeds are disbursed in in-

crements as the work is completed. A 

loan to finance maintenance, repairs, 

or improvements to an existing income 

producing property that does not 

change its use or materially impact the 

property is not a construction or devel-

opment loan. 

(b) A federally insured credit union 

that elects to make a construction or 

development loan must ensure that its 

commercial loan policy includes ade-

quate provisions by which the collat-

eral value associated with the project 

is properly determined and established. 

For a construction or development 

loan, collateral value is the lesser of 

the project’s cost to complete or its 

prospective market value. 

(1) For the purposes of this section, 

cost to complete means the sum of all 

qualifying costs necessary to complete 

a construction project and documented 

in an approved construction budget. 

Qualifying costs generally include on- 

or off-site improvements, building con-

struction, other reasonable and cus-

tomary costs paid to construct or im-

prove a project, including general con-

tractor’s fees, and other expenses nor-

mally included in a construction con-

tract such as bonding and contractor 

insurance. Qualifying costs include the 

value of the land, determined as the 

lesser of appraised market value or 

purchase price plus the cost of any im-

provements. Qualifying costs also in-

clude interest, a contingency account 

to fund unanticipated overruns, and 

other development costs such as fees 

and related pre-development expenses. 

Interest expense is a qualifying cost 

only to the extent it is included in the 

construction budget and is calculated 

based on the projected changes in the 

loan balance up to the expected ‘‘as- 

complete’’ date for owner-occupied 

non-income producing commercial real 

estate or the ‘‘as-stabilized’’ date for 

income producing real estate. Project 

costs for related parties, such as devel-

oper fees, leasing expenses, brokerage 

commissions, and management fees, 

are included in qualifying costs only if 

reasonable in comparison to the cost of 
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similar services from a third party. 

Qualifying costs exclude interest or 

preferred returns payable to equity 

partners or subordinated debt holders, 

the developer’s general corporate over-

head, and selling costs to be funded out 

of sales proceeds such as brokerage 

commissions and other closing costs. 

(2) For the purposes of this section, 

prospective market value means the 

market value opinion determined by an 

independent appraiser in compliance 

with the relevant standards set forth in 

the Uniform Standards of Professional 

Appraisal Practice. Prospective value 

opinions are intended to reflect the 

current expectations and perceptions of 

market participants, based on avail-

able data. Two prospective value opin-

ions may be required to reflect the 

time frame during which development, 

construction, and occupancy occur. 

The prospective market value ‘‘as-com-

pleted’’ reflects the property’s market 

value as of the time that development 

is to be completed. The prospective 

market value ‘‘as-stabilized’’ reflects 

the property’s market value as of the 

time the property is projected to 

achieve stabilized occupancy. For an 

income producing property, stabilized 

occupancy is the occupancy level that 

a property is expected to achieve after 

the property is exposed to the market 

for lease over a reasonable period of 

time and at comparable terms and con-

ditions to other similar properties. 

(c) A federally insured credit union 

that elects to make a construction and 

development loan must also assure its 

commercial loan policy meets the fol-

lowing conditions: 

(1) Qualified personnel representing 

the interests of the federally insured 

credit union must conduct a review and 

approval of any line item construction 

budget prior to closing the loan; 

(2) A credit union approved requisi-

tion and loan disbursement process is 

established; 

(3) Release or disbursement of loan 

funds occurs only after on-site inspec-

tions, documented in a written report 

by qualified personnel representing the 

interests of the federally insured credit 

union, certifying that the work requi-

sitioned for payment has been satisfac-

torily completed, and the remaining 

funds available to be disbursed from 

the construction and development loan 

is sufficient to complete the project; 

and 

(4) Each loan disbursement is subject 

to confirmation that no intervening 

liens have been filed. 

§ 723.7 Prohibited activities. 

(a) Ineligible borrowers. A federally in-

sured credit union may not grant a 

commercial loan to the following: 

(1) Any senior management employee 

directly or indirectly involved in the 

credit union’s commercial loan under-

writing, servicing, and collection proc-

ess, and any of their immediate family 

members; 

(2) Any person meeting the definition 

of an associated borrower with respect 

to persons identified in paragraph (a)(1) 

of this section; or 

(3) Any compensated director, unless 

the federally insured credit union’s 

board of directors approves granting 

the loan and the compensated director 

was recused from the board’s decision 

making process. 

(b) Equity agreements/joint ventures. A 

federally insured credit union may not 

grant a commercial loan if any addi-

tional income received by the federally 

insured credit union or its senior man-

agement employees is tied to the profit 

or sale of any business or commercial 

endeavor that benefits from the pro-

ceeds of the loan. 

(c) Conflicts of interest. Any third 

party used by a federally insured credit 

union to meet the requirements of this 

part must be independent from the 

commercial loan transaction and may 

not have a participation interest in a 

loan or an interest in any collateral se-

curing a loan that the third party is re-

sponsible for reviewing, or an expecta-

tion of receiving compensation of any 

sort that is contingent on the closing 

of the loan, with the following excep-

tions: 

(1) A third party may provide a serv-

ice to the federally insured credit 

union that is related to the trans-

action, such as loan servicing. 

(2) The third party may provide the 

requisite experience to a federally in-

sured credit union and purchase a loan 

or a participation interest in a loan 

originated by the federally insured 
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credit union that the third party re-
viewed. 

(3) A federally insured credit union 
may use the services of a credit union 
service organization that otherwise 
meets the requirements of § 723.3(b)(3) 
of this part even if the credit union 
service organization is not independent 
from the transaction, provided the fed-
erally insured credit union has a con-
trolling financial interest in the credit 
union service organization as deter-
mined under GAAP. 

EFFECTIVE DATE NOTE: At 80 FR 66723, Oct. 

29, 2015, § 723.7 was amended in paragraph 

(c)(1) by removing the words ‘‘as defined by 

§ 702.102(a)(1)’’ and adding in their place the 

words ‘‘under part 702’’, effective Jan. 1, 2019. 

At 83 FR 55467, Nov. 6, 2018, the effective date 

was delayed until Jan. 1, 2020. At 84 FR 68781, 

Dec. 17, 2019, the effective date was further 

delayed until Jan. 1, 2022. 

§ 723.8 Aggregate member business 
loan limit; exclusions and excep-
tions. 

This section incorporates the statu-
tory limits on the aggregate amount of 
member business loans that may be 
held by a federally insured credit union 

and establishes the method for calcu-

lating a federally insured credit 

union’s net member business loan bal-

ance for purposes of the statutory lim-

its and NCUA form 5300 reporting. 
(a) Statutory limits. The aggregate 

limit on a federally insured credit 

union’s net member business loan bal-

ances is the lesser of 1.75 times the ac-

tual net worth of the credit union, or 

1.75 times the minimum net worth re-

quired under section 1790d(c)(1)(A) of 

the Federal Credit Union Act. 
(b) Definition. For the purposes of 

this section, member business loan 

means any commercial loan as defined 

in 723.2 of this part, except that the fol-

lowing commercial loans are not mem-

ber business loans and are not counted 

toward the aggregate limit on a feder-

ally insured credit union’s member 

business loans: 
(1) Any loan in which a federal or 

state agency (or its political subdivi-

sion) fully insures repayment, fully 

guarantees repayment, or provides an 

advance commitment to purchase the 

loan in full; and 
(2) Any non-member commercial loan 

or non-member participation interest 

in a commercial loan made by another 

lender, provided the federally insured 

credit union acquired the non-member 

loans and participation interests in 

compliance with all relevant laws and 

regulations and it is not, in conjunc-

tion with one or more other credit 

unions, trading member business loans 

to circumvent the aggregate limit. 

(3) Any loan that is fully secured by 

a lien on a 1- to 4- family dwelling. 

(c) Exception. Any loan secured by a 

vehicle manufactured for household 

use that will be used for a commercial, 

corporate, or other business invest-

ment property or venture, or agricul-

tural purpose, is not a commercial loan 

but it is a member business loan (if the 

outstanding aggregate net member 

business loan balance is $50,000 or 

greater) and must be counted toward 

the aggregate limit on a federally in-

sured credit union’s member business 

loans. 

(d) Statutory exemptions. A federally 

insured credit union that has a low-in-

come designation, or participates in 

the Community Development Finan-

cial Institutions program, or was char-

tered for the purpose of making mem-

ber business loans, or which as of the 

date of enactment of the Credit Union 

Membership Access Act of 1998 had a 

history of primarily making commer-

cial loans, is exempt from compliance 

with the aggregate member business 

loan limits in this section. 

(e) Method of calculation for net mem-
ber business loan balance. For the pur-

poses of NCUA form 5300 reporting, a 

federally insured credit union’s net 

member business loan balance is deter-

mined by calculating the outstanding 

loan balance plus any unfunded com-

mitments, reduced by any portion of 

the loan that is secured by shares in 

the credit union, or by shares or depos-

its in other financial institutions, or 

by a lien on a member’s primary resi-

dence, or insured or guaranteed by any 

agency of the federal government, a 

state or any political subdivision of 

such state, or subject to an advance 

commitment to purchase by any agen-

cy of the Federal Government, a state 

or any political subdivision of such 

state, or sold as a participation inter-

est without recourse and qualifying for 
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true sales accounting under generally 
accepted accounting principles. 

[81 FR 13554, Mar. 14, 2016, as amended at 83 

FR 25882, June 5, 2018] 

§ 723.9 Transitional provisions. 
This section governs circumstances 

in which, as of January 1, 2017, a feder-
ally insured credit union is operating 
in accordance with an approved waiver 
from NCUA or is subject to any en-
forcement constraint relative to its 
commercial lending activities. 

(a) Waivers. As of January 1, 2017, any 
waiver approved by NCUA concerning a 
federally insured credit union’s com-
mercial lending activity is rendered 
moot except for waivers granted for 
borrowing relationship limits. Bor-
rowing relationships granted a waiver 
will be grandfathered however the debt 
associated with those relationships 
may not be increased. 

(b) Enforcement constraints. Limita-
tions or other conditions imposed on a 
federally insured credit union in any 
written directive from NCUA, includ-
ing but not limited to items specified 
in any Document of Resolution, any 
published or unpublished Letter of Un-
derstanding and Agreement, Regional 

Director Letter, Preliminary Warning 

Letter, or formal enforcement action, 

are unaffected by the adoption of this 

part. Included within this paragraph 

are any constraints or conditions em-

bedded within any waiver issued by 

NCUA. As of January 1, 2017, all such 

limitations or other conditions remain 

in place until such time as they are 

modified by NCUA. 

§ 723.10 State regulation of business 
lending. 

(a) State rules. Federally insured state 

chartered credit unions in a given state 

are exempted from compliance with 

this part if the state supervisory au-

thority administers a state commercial 

and member business loan rule for use 

by federally insured credit unions char-

tered in that state, provided the state 

rule at least covers all the provisions 

in this part and is no less restrictive, 

upon determination by NCUA. 
(b) Grandfathering of NCUA-approved 

state rules. A state supervisory author-

ity that administers a state commer-

cial and member business loan rule 

previously approved by NCUA may con-

tinue to administer that rule in its cur-

rent NCUA-approved format. Any 

modification of that rule must be con-

sistent with this rule, but modification 

of one part of an existing NCUA-ap-

proved state rule will not cause other 

parts of that rule to lose their grand-

fathered status. 

PART 724—TRUSTEES AND 
CUSTODIANS OF CERTAIN TAX- 
ADVANTAGED SAVINGS PLANS 

Sec. 

724.1 Federal credit unions acting as trust-

ees and custodians of certain tax-advan-

taged savings plans. 

724.2 Self-directed plans. 

724.3 Appointment of successor trustee or 

custodian. 

AUTHORITY: 12 U.S.C. 1757, 1765, 1766 and 

1787. 

SOURCE: 55 FR 30211, July 25, 1990, unless 

otherwise noted. 

§ 724.1 Federal credit unions acting as 
trustees and custodians of certain 
tax-advantaged savings plans. 

A federal credit union is authorized 

to act as trustee or custodian, and may 

receive reasonable compensation for so 

acting, under any written trust instru-

ment or custodial agreement created or 

organized in the United States and 

forming part of a tax-advantaged sav-

ings plan which qualifies or qualified 

for specific tax treatment under sec-

tions 223, 401(d), 408, 408A and 530 of the 

Internal Revenue Code (26 U.S.C. 223, 

401(d), 408, 408A and 530), for its mem-

bers or groups of its members, provided 

the funds of such plans are invested in 

share accounts or share certificate ac-

counts of the Federal credit union. 

Federal credit unions located in a ter-

ritory, including the trust territories, 

or a possession of the United States, or 

the Commonwealth of Puerto Rico, are 

also authorized to act as trustee or 

custodian for such plans, if authorized 

under sections 223, 401(d), 408, 408A and 

530 of the Internal Revenue Code as ap-

plied to the territory or possession 

under similar provisions of territorial 

law. All funds held in a trustee or cus-

todial capacity must be maintained in 

accordance with applicable laws and 
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