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Taxpayer ddvacate,

information Reporting on
Transactions With Foreign Trusts
and on Large Foreign Gifts

Notice 87-34

This notice provides guidance regard-
ing the new foreign trust and foreign
gift reporting provisions contained in the
Small Business Job Protection Act of
1996 (the “Act™). The Act expands
information reporting requirements un-
der section 6048 of the Internal Revenue
Code (the “Code”) for U.S. persons
who make transfers to foreign trusts and
for U.S. owners of foreign trusts. In
addition, the Act adds ncw reporting
requirements for U.S. beneficiaries of
foreign trusts, extensively revises the
civil penalties for failure to file informa-
tion with respect to foreign trusts, and
adds civil penalties for failure to report
certain transfers to foreign entities. See
sections 6048(c), 6677, and 1494(c).
The Act also adds section 6039F to the
Code, creating reporting Tequirements
for V.S. persons who teceive large gifis
from foreign persons.

Notice 96-60, 1996-49 LR.B. 7, pro-
vided that taxpayers would not be re-
quired to file information statements
under section £048(a) or be subject to
associated penalties under section 6677
until further guidance was issued. Sec-
tion VIII of this notice sets forth this
further guidance.

This notice has eight sections. Section
1 explains the expected revisions to
Forms 3520 and 3520-A. Section II
provides ocertain definitions of terms
used in this notice. Section III provides
guidance on reporting of transfers to
foreign trusts. Section IV explains the
reporting responsibilities of U.S. owners
of foreign trusts, including the informa-
tion returns to be filed by these foreign

" There arc camently two provisions of the Internal
Revenue Code designated as section 6039F. The
second provision was added by the Health Insur-
ance Pertability and Accountability Act of 1996
(HIPAA). Treasury intends to scek a technical
commction o HIPAA lo redesignate section 6039F
as added by HIPAA as section 6039G. All subsc-
quent references lo section 6035F m this Notice
relate to section 6039F as contained in the Small
Busmness Job Protection Act of 1996,
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trusts and the procedures for forcign
trusts to appoint U.S. agents. Section V
provides guidance regarding the new
reporting tequivements for U.S. benefi-
ciaries of foreign trusts. Section VI
explains the new reporting rules for U.S.
persons who receive large gifts from
foreign persoms. Section Vil provides
guidance on the new penalties for fail-
ure to comply with these reporting re-
quirements. Finally, Section VIII pro-
vides special transition rules.

Treasury and the Service expect to
issue regulations incorporating the pguid-
ance set forth in this notice. Until such
regulations are issued, taxpayers must
comply with the guidance set forth in
this notice.

Section {. Revisions to Forms 3520
and 3520-A

Prior to the Act, a U.S. person who
transferred property to a foreign tust
was reguired to report the transfer on
Form 3520, “Creation of or Transfers to
Certain Foreign Trusts,” within 90 days
of the transfer. In addition, U.S. owners
of foreign trusts were required to file
annually Form 3520-A, “Annual Retumn
of Foreign Trust with U.S. Beneficia-
ries.” No reporting was required of U.S.
beneficiaries of foreign trusts or of U.5.
persons who teceived gifis from foreign
persons.

In order to facilitate taxpayer compli-
ance and reduce duplicative reporting
requirements, the Service is developing
a revised Form 3520 (“Annual Return
to Report Transactions With Foreign
Trusts and Receipt of Certain Foreign
Gifis”)} that generally will allow U.S.
persons to use a single form to comply
with all of the new reporting require-
memnts of the Act pertaining to transac-
tions with foreign trusts and the receipt
of foreign gifts. In addition, Form
3520-A will be revised so that foreign
trusts will be able to use that form to
meet the new information reporting re-
quirements of section 6048(b). U.S.
owners of foreign irusts will no longer
be required to file Form 3520-A.

Section ll. Definitions

For purposes of this notice, the terms
“grantor,” ‘‘beneficiary,” and ‘‘obliga-
tion’ are defined as follows.

A “grantor” includes any person who
creates a trust as well as any person
who directly or indirectly makes a gra-
tuitous transfer of money or other prop-
erty to a trust. A grantor includes a
person who acquires an interest in a
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trust 1 a nongratuitous transfer from a
person who is a grantor of the trust. A
grantor also includes an investor who
acquires an interest in a fixed invest-
ment trust from a grantor of the trust. If
one person creates or funds any portion
of a trust primarily as an accormnmoda-
tion for another person, the other person
will be treated as the grantor with
respect to such portion of the trust.
Gratuitous transfers are described below
in Section 1L

A “beneficiary™ includes any person
that could possibly benefit (directly or
indirectly) from the trust at any time
{including any person who could benefit
if the trust were amended), whether or
not the person is mamed in the trust
instrurnent as a beneficiary and whether
or not the person can receive a distribu-
tion from the trust in the current year.
Sections 679(c), 643(a)7). See also
H.R. Rep. No. 658, 94th Cong., Ist
Sess. 210 (1975), 1976-3 (vol 2) C.B.
902, However, for purposes of sections
643(1), 679(a)3)(C) and 1494, a person
will not be considered a beneficiary if,
based on all relevant facts and circum-
stances, it could not be reascnably an-
ticipated that the person could possibly
benefit from the trust. For example, for
this purpose a publicly-iraded corpora-
tion would generally not be treated as a
beneficiary of a family’s trust even if
the trustee is given complete discretion
to distribute trust income to anyone.
However, friends and business associ-
ates of the family would be considered
beneficiaries of such a trust because it
could be reasonably anticipated that the
trust ¢ould possibly benefit such per-
SONS.

An “obligation” includes any bond,
note, debenture, certificate, bill receiv-
able, account receivable, note receivable,
open account, or other evidence of in-
debtedness, and, to the extent not previ-
ously described, any annuity contract.

Section M. Transfers to Foreign
Trusts

This section of the notice provides
guidance for the reporting of transfers to
foreign trusts. As more fully described
below, gratuttous transfers are reportable
under section 6048(a). For this purpose,
a gratuitous transfer is any transfer other
than: (a) a transfer for fair market value,
or {b) a cotporate or partnership distri-
bution. In addition, as more fully de-
scribed below, nongratuitous transfers
{all transfers other than gratuitous trans-
fers} to a foreign trust are reportable
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under section 1494 1f: {a) the UJS5.
transferor does not immediately recog-
nize all of the gain o7 the transfer (or
recognizes gain salely by reason of an
election under section 1057), or (b} the
U.S. transferor is related to the trust. If
2 transfer is gratuitous in part and
pongratuitous in part, the gratuitous por-
Hon of the transfer must be reported

section 6048 and the
uitous portion of the transfer
under section 1494

under
nongrat
must be reported

A. Background

Section 6048(a) generally provides
that any U.S. person who directly or
indirectly transfers money 0r other prop-
erty to a foreign trust (including a
transfer by reason of death) must report
such transfer at the tme and in the
manner prescribed by the Secretary. Sec-
tion 6048(a)(2). Transfers 1o foreign
trusts described in sections 402(b),
404{a)(4), or 404A, of trusts determined
by the Secretary 1o be described in
section 501{c¥3) are not reportable un-
der these requirements. Section
6048(a)(3)(B)(i1). Transfers involving
fair market value sales are also not
reportable. Section 6048(a)(3)(B)(i). The
Secretary may exempt other types of
transfers from being reported if the
United States does not have a significant
interest in obtaining the required infor-
mation. Section 6048(d)(4). A person
who fails to comply with the reporting
requirements of section 6048(a) with
respect 10 2 transfer occurring after
August 20, 1996, will be subject to a8 35
percent penalty on the gross value of the
propetty iransferred. Section  6677(a).

One of the purposes of the reporting
requirements in section 6048(a) is to
ensure that U.S. trapsferors comply with
section 679. Section 679 generally treats
a U.S. person as the owner of a foreign
trust if the U.S. person transfers prop-
erty to the foreign trust and the trust
could benefit a U.S. person. However, a
U.S. person will not be treated as the
owner of the trust under section 679 if,
in exchanpe for the property transferred
to the trust, the U.S. person Teceives
property whose value is at least equal to
the fair market value of the property
transferred. Section 679(a)(2)(B).

Certain transfers of property by U.5.
persons to foreign trusts may be de-
'W in Notice 97-18, Treasury and the
Service are stodying whether distrbutions by
domestic corporations and partmerships shouid be
reportable under section 1494. This notice docs
not affect the reporling of such corporate or
partnership distributions.
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scribed in section 1491 as well as
section 6048(a). Section 1491 generally
provides that a U.S. person who trans-
fers property to a foreign trust is subject
to a 35 percent ¢xcise tax on any
unrecognized gain in the transferred
property. Section 1494 generally pro-
vides that transfers described in section
1491 to certain foreign entities (includ-
ing foreign trusts) must be reported.
Notice 97-18, 1997-10 LR.B. 35, pro-
vided that in the case of transfers to
foreign trusts, reporting obligations un-
der section 1494 may be satisfied if the
U.S. transferor complies with its report-
ing obligations under section 6048(a)
and the U.S. transferor does not owe
excise tax under section 1491.

B. Section 6048(a) Information Re-
porting

Except as otherwise provided in Sec-
tion IILE. a US. person must report
under section 6048(a} any gratuitous
transfer to a foreign trust. Although
nongratuitous transfers generally are not
reportable under section 6048(a), any
transfer in exchange for an obligation
that is treated as a qualified obligation
(as defined in section 111.C.2) must also
be reported under section 6048(a). In the
event of a reportable transfer ocourring
by reason of death, the executor, as
defined in section 2203, is responsible
for reporting the transfer.

A gratuitous transfer is any transfer
other than (i} 2 transfer for fair market
value, or (ii) a corporate oOr partnership
distribution. A transfer of property 10 a
trust may be considered a gratuitous
transfer without regard 1o whether the
transfer is a gift for gift tax purposes
(see Chapter 12 of Subtitle B of the
Code). A gratuitous transfer to a foreign
trust must be reported on Form 33520.

For purposes of this notice, a transfer
for fair market value includes only
transfers 1 consideration for property
reccived from the trust, services ren-
dered by the trust, or the right to use
property of the trust. A transfer 15 for
fair market value only to the extent that
the value of the property received, ser-
vices rendered, or the right to use the
property is equal to the fair market
value of the property transferred. For
example, rents, royalties, and compensa-
tion paid to a trust are transfers for fair
market value only if the payments re-
flect an arm’s length price for the use of
the property of, or services rendered by,
the trust.

For purposes cf this determination, if
a U.S. person contributes property to a
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trust in exchange for any type of interest
in the trust, such interest in the trust will
be disregarded in determining whether
fair market value has been received. In
addition, a U.8. person will not be
treated as making a transfer for fair
market value merely because the
transferor recognizes gain on the trans-
action. For example, if a taxpayer elects
to treat a transfer of appreciated prop-
erty to a foreign trust as a deemed sale
under section 1057, such a transfer will
not be treated as a transfer for fair
market value because the transferor did
not receive actual fair market value
consideration pursuant to the deemed
sale. For special rules regarding obliga-
ticns issued by related foreign trusts, see
Section II1.C. below.

For purposes of this notice, a transfer
1o a foreign trust is a corporate distribu-
tion, and therefore not a gratuitous
transfer, oply if it is a distribution
described in sections 301, 302, 305,
355, or 356. Similarly, for purposes of
this motice, a transfer to a foreign trust
is a partnership distribution, and there-
fore not a pratuitous transfer, only if it
is described in section 731. A distribu-
tion from one trust to another trust that
is a bemeficiary of the first trust is a
gratuitous transfer. Moreover, a domestic
trust that becomes a foreign trust is
deemed to have made a gratuitous trans-
fer of all its assets immediately before
b:«;cinﬁng a foreign trust. See section
1 .

Notwithstanding any other guidance
provided by this notice, a gratuitous
transfer also includes any direct or ndi-
rect transfer that is structured with a
principal purpose of avoiding the apph-
cation of sections 679 or 6048, See
gections 643(a)(7), 679(d), and 6048(a).

C. Trust Obligations

1. Background

Congress was concerned that certain
taxpayers may have attempted to avoid
the application of sections 679 and
6048(a) by transferring property to a
foreign trust in exchange for cbligations
issued by the trust. H.R. Rep. No. 542,
104th Cong., 2d Sess, pt. 2 at 25
{1996). Thus, the Act provides that if a
U.S. person transfers mongy or other
property 10 a related foreign trust, any
obligation issued by the trust (or any
obligation of a person related to the
trust) will not be taken into account in
determining if the U.S. person received
fair market value, except to the exient
provided by regulations. Sections
679(a}3)A)(D), 6048(a)3)(B)(i). For
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purposes of determining whether an ob-
ligation is disregarded, a person i5 re-
lated to a trust if, without regard to the
transfer, the person is a grantor of the
trust, a beneficiary of the trust, or a
person who is related (within the mean-
ing of section 643(D)(2)(B)) to any

antor or beneficiary of the trust. Sec-
tion 679@)(INHC).

Congress nevertheless intended that
Treasury and the Service would exercise
regulatory authority to al!ow certain
trust obligations to be taken into account
in determining whether such a transferor
has received fair market value. In exer-
cising this regulatory authority, Congress
expected that Treasury and the Service
would give consideration o whether
there is a reasonable expectation that an
obligation of the trust would be repaid.
H.R. Conf. Rep. No. 737, 104th Cong.,
24 Sess. 335 (1996).

2. Qualified Obligations

Where a U.S. person transfers money
or other property to a related foreign
trust in exchange for an obligation from.
that trust (or an obligation of a person
related to such trust}, regulations will
provide that the obligation will be taken
into account for purposes of section 679
in determining whether the U.s.
transferor received fair market value
from the foreign trust only if the obliga-
tion is a “qualified obligation.”

An obligation is a qualified obligation
only if:

(i) The obligation is reduced to writ-
ing by an express written agreernent;

(i) The term of the obligation does
not exceed five years {for purposes of
determining the term of an obligation,
the obligation’s maturity date is the last
possible date that the obligation can be
outstanding under the terms of the obh-
gatien};

(iii) All payments on the obligation
are denominated in U.S. dollars;

(iv) The yield 1o maturity of the
obligation is not less than 100 percent
of the applicable Federal rate and not
greater than 130 percent of the appli-
cable Federal rate (the applicable Fed-
eral rate for an obligation is the appli-
cable Federal rate in effect under section
1274(d) for the day on which the obli-
gation is issued, as published in the
Internal Revenue Bulletin);

{v) The U.S. transferor extends the
period for assessment of any income or
transfor tax attributable to the transfer
and any consequential income tax
changes for each year that the obligation
is outstanding, to a date not earlier than
three vears afier the maturity date of the
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obligation (this extension is not neces-

sary if the maturity date of the obliga-
tion does not extend beyond the end of
the U.S. person’s taxable year and 1s
paid within such period); when properly

executed and filed, such an agreement
will be deemed to be consented to by
the Service Center Director or the Assis-
tant Commissioner (International) for
purposes of § 301.6501(c)-1{d); and

(vi) The U.S. transferor reports the
status of the obligation, including prinei-
pal and interest payments, on Form
3520 for each vear that the obligation is
outstanding.

If, while the original obligation is
outstanding, the U.S. transferor or a
person related to the trust directly or
indirectly obtains another obligation is-
sued by the trust, or if the US.
transferor directly or indirectly obtains
another obligation issued by a person
related to the trust, the original obliga-
tion will be deemed to have the maturity
date of any such subsequent obligation
in determining whether the term of the
original obligation exceeds the specified
S-year term. In addition, a series of
obligations issued and repaid by the
trust {or a person related to the frust}
will be treated as a single obligation if
the transactions giving rise io the obli-
gations are structured with a principal
purpose to avoid the application of this
provisiorn.

If an obligation treated as a qualified
obligation subseguently fails to be a
qualified obligation {e.g., & renegotiation
of the terms of the obligation causes the
term of the obligation to exceed five
years), the U.S. transferor will be treated
as making a gratuitous transfer to the
trust in an amount equal to the original
obligaticn’s adjusied issue price (within
the meaning of § 1.1275-1{(t)) plus any
accrued but unpaid qualified stated in-
terest (within the meaning of § 1.1273~
1(c)) as of the date of the subsequent
event that causes the obligation to no
Jonger be a qualified obligation. If the
maturity date is extended beyond five
years by reason of the issuance of a
subscquent obligation by the trust (or
person related to the trust), the amount
of the gratuitous transfer will not exceed
the issue price of the subsequent obliga-
tion. The subsequent obligation will be
separately tested to determine if it is a
qualified obligation.

Generally, as discussed above, a gra-
tuitous transfer resulting from a failed
qualified obligation will be deemed to
occur on the date of the subsequent
event that causes the obligation to no
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longer be a qualified obligation. How-
ever, based on all facts and circum-
stances, the district director may deem a
gratuitous transfer to have occurred on
any date on or after the issue date of the
original obligation. For example, if at
the time the original obligation was
issued the transferor knew or had reason
to kmow that the obligation would not
be tepaid, the district director could
deern the transfer io have occurred on
the issue date of the original obligation.
A demand loan does not have a speci-
fied term and, therefore, cannot be a
“gualified obligation.” In addition, an
annuity contract cannot be a “qualified
obligation.”

The tules for qualified obligations'
apply to an obligation of a related
foreign trust {(or of a person related to
the trust) issued after February 6, 1993,
whether or not in accordance with a
preexisting arrangement or understand-
ing. For purposes of these rules, if an
obligation issued on or before February
6, 1995, is modified after that date, and
the modification is a significant modifi-
cation within the meaning of § 1.1001-
3, the obligation is treated as if it were
issued on the date of the modification.
However, the penalty contained in re-
vised section 6677 will only apply to
the failure to report transfers in ex-
change for obligations issued after Au-
gust 20, 1996,

D. Section 1494 Information Re-
porting

Notwithstanding that nongratuitous
transfers of property generally are not
reportable under section 6048(a), fair
market value transfers must nevertheless
be reporied on Form 3520 pursuant to
section 1494 if:

(i) The U.S. transferor (other than a
person described in Part 1LA.1.4.
through iil. of Notice 37-18, 1997-10
IR.B. 35) makes a nongratuitous trans-
fer of appreciated property to a foreign
trust and does not immediately recog-
nize all of the gain on the property
transferred (or recognizes gain only by
reason of an election described in sec-
tion 1057); or

(i) The U.S. transferor is related to
the trust. A transferor is considered
related to the trust if the transferor is the
grantor of the trust, a beneficiary of the
trust, or a person related to a grantor or
beneficiary (applying the principles of
section 643({)}2¥B). as modified by
Section II.A.2. of Notice 97-18,
1997-10 LR.B. 33).
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If such a nongratuitous transfer to a
foreign trust is reportable under section
1494, the transfer must be reported on
Fonm 3520 in a manner comparable to
the manner for reporting transactions
with other foreign entities on Form 226
{“Return by a U.5. Transferor of Prop-
erty to & Foreign Corporation, Foreign
Fstatc or Trust, or Foreign Partner-
ship™). See Notice 97-18, Section III.C“.
Thus, if a U.S. person transfers appreci-
ated property to a foreign trust and does
not immediately recognize the entire
amount of gain on the transfer (or
recognizes gain only by reason of an
electiop described in section 1057), the
transferor must separately identify the
property transferred. However, if the
transferor recognizes the gain (if any)
on the property transferred, but the
qansferor is related to the foreign trust,
the t(ransferor may aggregate the
amounts transferred to the trust during
the year, using the categories set forth in
Section 1ILC. of Natice 97-18.

The transferor will not be required to
file a separate Form 926 in addition to
Form 3520 unless the transferor owes
excise tax .under section 1491 with re-
spect to a transfer. Elections under sec-
tion 1057 to avoid the section 1491
excise tax can be made on Form 3520.

E. Deferred Compensation and
Charitable Trusts

Without regard to whether a transfer
to a foreign trust is gratuitous or
nongratuitous, transfers to foreign trusts
described in sections 402(b), 404(a)4),
404A, or 501(c)(3) are exempt from
reporting under section 6048(a), Section
6048(a)(3XB)(1). For purposes of this
provision, a trust will be considered
described in section 501(¢)(3) only if it
has a determination letter from the Ser-
vice that has not been revoked recogniz-
ing its status as cxempt from income
taxation under section 501(a}.

Section 6048{d)(4) authorizes the Sec-
retary to suspend requirements of sec-
tion 6048 as appropriate. Based on this
authority, no reporting will be required
under scction 6048(a) on transfers to
Canadian Registered Retirernent Savings
Plans (RRSPs) if the trust would qualify
for treaty benefits at the time of the
transfer under the Convention Between
the United States of America and
Canada with Respect to Taxes on In-
come and on Capital. Any U.S. person
relying on 2 tax treaty with Canada to
avoid information reporting must, how-
ever, disclose this position under section

6114.
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Furthermore, the Secretary has deter-
mined that, if a foreign trust is described
in sections 402(b), 404(a)(4), 404A or
501(c)(3), or is an RRSPF, and a transfer
to such trust would be exempt from
reporting under section 6048(a) pursuant
to this notice, no reporting is required
with respect to any transfer to that trust
under section 1494. Thus, no penalty
will apply under sections 6677 or
1494{c) with respect to the failure to
report any transfer to such a trust.

Comments are solicited concerning
whether other categories of transfers to
foreign trusts should be exempt from
reporting under sections 6048(a) and
1494,

F. Examples

The following examples illustrate the
rules in this Section II. In these ex-
amples, A is a U.5. citizen, DC 15 a
domestic corporation, DT is a domestic
trust that is not treaied as owned by any

other person, and FT is a foreign trust.
Example 1. Contribution to FI. A contributes
cash to FT, through a broker, m exchange for
onits in FT. The valuc of the units m FT is
disregarded in delermining whether A has re-
ceived fair market value, Thercfore, the contr-
bution by A is a gratuitoes transfer and A must
report the conmbution to FT under section
6048(a).
Frample 2. interesc payment to FT A bomows
cash from IT, an unrelated foreign st Arm's-
length interest payments by A will not be
treated as gramuitous transfers. Thus, A is nol
required to report the paymenis under section
6048(2). In addition, A is not reguired to report
the payments under section 1494, since A is not
related to the trust
Example 3. Trust distribution to FT A created
and funded DT Afier A's death, DT distnbutes
cash to FT, which is a bencficiary of DT. The
trust distribulion by DT is 2 gratuitous transfer.
DT must report the distribution under seclion
604R(a).
Example 4. Dividend payment to FI. A creales
and fonds FT. FT owns stock of DC, a publicly
traded company, which pays a dividend to FT.
The dividend pmd by DC is not a gratuitous
transfer. Thus, DC is not required to report the
dividend to FT under section $045(#).
Example 5. Right to withdraw. F, a foreign
individual, creates FT and contributes $10,000
to FT. In addition, A transfers $10,000,000 to
FT. A retains no power over FT. F has the right
to withdraw all of I'T's property. A rmust report
the transfer of $10,000,000 o FT under section
6048(a).
Example 6. Anti-abuse rule. FT is created by a
foreign person to benefit B, A's child, who is a
(1S, citizen. FT is not treated as owned by any
other person. On December 1, JO998, A creales a
limited partnership and contribules property
worth $1,000,000 to the limited partnership. Om
March 1, 1999, with a principal purpose to
avoid the application of section 679, A sells a
25 percent interest in the limited partnership to
the trust in exchanpe for 3185000 (A takes the
position that $185,000 reflects the fair market
value of the 25 percent intercst because of a
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discount for the minorty interest) Even if the

fair market value of the minorty interest in the

limiled partnership was only 5185000 st the

time of the transfer, the 365,000 minonty dis-

count will be treated as a gretoitous transfer as

of March 1, 1999, for purposes of scction 679

and 6048 because the transaction was designed

to avoid section 679, Therefore, A must report

the $65,000 minority discount wunder section

6048(a}) in 1999. A must also report the

$185,000 under section 1494 in 1999, since A is

relaled to the foreign trust.

Example 7. Nongualified obligation. A, the

father of a U5, beneficiary of FT, sells property

warth $1,000000 to FT in exchange for an

oblipation issued by FT. The obligation is not a

“qualified obligation.” Thus, A’s sale to FT will

be treated as a pratuitous transfer and A raust

report the transfer under section §048(a). A will

alsp be Geated as ownmg for purposes of
section 679 the portion of the tust attributable

to the property worth $1,000,000 that he trans-
ferred to the trust

Example 8. Qualified obligation. A, a benefi-

ciary of FT, sells property on January 1, 1998,

worth $1,000,000 10 FT in exchange for an
obligation issued by FT due on Janmary 1, 2061,
with & stated inicrest rate equal to 100 percent
of the applicable Federal rate. FT is not treated
as owned by any other person. To ensure that
the obligation 15 a qualified obiigation, A must
report the transfer for purposes of section
6043(2), properly extend the statate of limita-
lions for each year in which the obligation is
outstanding, and report annually on the statos of
the obligation. Provided A complies with thesc
requireraents, the obligation is a gqualified obli-
gation and A has not made 2 grahilons ransfer
to the trust in 1998 for purposes of section
6048,

Example 9. Subsequent transfer while gqualified
obligation s ourstanding, Assumc the same
facls as Exemple §, except that A's father, C,
who is not a U.S. person, also [lpaned FT
£200,000 on December 1, 2000, when the
adjusicd issuc price on FI's original obligation
to A is $800,000, plus accrued but wnpaid
interzst of 510,000, FT's obligation to C has 2
msturity date of December 1, 2004, more Lhan
five years after the issue date of A's original
obligation. Because A 15 rclated (o C, A's
original coblipation is treated as having a matu-
nty datc of December 1, 2004, Thus, A will be
treated as having made a grafujtons transfer to
FT of 3E10.000 as of Diecember 1, 2000. A
must report this transfer on Form 3520 for the
year 2000. However, if as of the date of A's
original ransfer A knew or had reason to know
that the ohligation would not be repaid, the
district director conld determine that A made &
gratuitous transfer to FT of $1,000,000 as of
January 1, 1998,

Example 10. Nongratuitous bank ioan to FI A
funds FT with a confribution of 51,000,000, A's
grandchildren, whe arc U.S. citizens, are the
only possible beneficiarics of FT. A is teated as
the owner of FT under seclion 679. FT bomrows
money from an unrelsied U8, bank al arm's
length termns to purchase U8, real property.
1JS. bank has made a nongratuitous transfer to
FT, and is not requircd to report the transfer for
parposes of section 6048(a).

Example 1i. Non-arm’ length sele to related
FT FT is crated by 2 foreipn person to benefit
B, A’s spouse, who is a U.S. citizen. FT is nol
treated as owned by any other person. A sells
property warth 51,000,000 to FT in exchanpe
for $100,000 in cash. The $500,000 excess 15 a
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pratuitous transfer by A. A roust report thes
excess under section 6048(a). A roust glso report
the $100,000 under scction 3494, since A s

related to FT.
Example {2, Nongratuitous transfer to related

FT. FT is created by a foreign person to benefit
B, A’s spouse, who is a U.5. citizen. FT is not
trealed as owned by any other person. The
office building in which A conducts his U8
business is owned by FT. A makes fair marke!
value rontal payments 1o FT. A's remial pay-
ments arc not gratvitous transfers. Thus, A is
not required Lo report the rental payments under
section 6048(a). However, A mmust report the
aggregate amount of the rental payments on an
anmual basis under section 1494 sinec A is
related to FT.

Example 13. Transfer that is gratuitaus in part
and mongratitous in par(. Assame the same
facts as Example 12, except that A's rcntal
paymonts lo FT are in excess of fair markel
value, The portion of each of A's rental pay-
ments that is in excess of fair market value is &
prawitons  transfer. Thus, A roust report .th:
excess portion of each payment under section
6048(a). In addition, A must report the fair
market value portion of the payments under
section 1494,

Section IV. U.5. Owners of Foreign
Trusts.

Each U.S. person treated as an owner
of a foreign trust under sections 671
through 679 is tespomsible for ensuring
that the foreign trust files an annual
return setting forth a full and complete
accounting of all trust activities, trust
operations and other relevant informa-
tion. Section 6048(b)(1). In addition, the
U.S. owner is responsible for ensuring
that the trust annually fumishes such
information as the Secretary presoribes
to U.S. owners and U.S. beneficiaries of
the trust. Section 6048(b)(1)}(B). If the
trust does mot furnish this information,
the U.S. owner is subject to a penalty
equal to 5 percent of the gross value of
the portion of the trust's assets treated
as owned by that person. Section
6677(b) and (c)(2). The penalty applies
to taxable years of U.S. owners begin-
ning after December 31, 1995,

A, Annmal Return

The Service plans to revise Form
31520-A to allow that form to be used
by foreign trusts to satisfy their annual
information reporting requirements, Un-
til the revised Form 3520-A is available,
the U.S. owner must ensure that a
trustee who is authorized to sign Form
3520-A: (1) files the unrevised Fomm
3520-A, (2) writes “FOREIGN
GRANTOR TRUST™ at the fop of the
form, (3) completes the identifying in-
formation on the form as if the foreign
trust were the U.S. owner required to
file the form, (4) signs the form, (5)
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attaches a Foreign Grantor Trust Infor-
mation Statement to the form, {6) sends
a Foreign Grantor Trust Owner Stale-
ment (see part 4 of the Foreign Grantor
Trust Information Statement) to each
U.S. owner of a portion of the trust, and
(7) sends a copy of a Foreign Grantor
Trust Beneficiary Statement (see part 5
of the Foreign Grantor Trust Information
Statement) to each U.S. beneficiary who
received a distribution from the trust
during the taxable year. Except as pro-
vided in Section VII, Form 3520-A
must be filed and the required state-
ments fumnished to the U.S. grantors and
U.S. beneficiaries by the fifteenth day of
the third month afier the end of the
trust’s taxable year (or later, if pursuant
t0 an extension of time to file), See
Section VIIT for special filing deadlines
for filing Form 3520-A for 1996.

The Foreign Grantor Trust Informa-
tion Statement should be submitied in
substantially the following format:

FOREIGN GRANTOR TRUST
INFORMATION STATEMENT

1. Foreign Trust Background Informa-
tion

A. Name, address and employer iden-
tification number (“EIN") of trust

B. Name, address and taxpayer iden-
tification number {“TIN™} of the
U.S. agent (if any)

C. Name, address and TIN (if any) of
the trustee who signed Form
3520-A

D. Method of accounting used by the
trust {cash or accrual)

E. The taxable year of the foreign
trust to which the stalement ap-
plies

2. Foreign Trust Balance Sheet. The

foreign trust balance sheet should
contain both begimning and end of
year balances. Amounts may be ag-
gregated within each category listed
below and should be stated at their
approximate fair market value. A
good faith estmate of fair market
value is satisfactory.

A, Assets

. Cash

. Accounts reccivable

. Inventory

. Government obligations

. Other marketable sccurities
Other non-marketable securities
Depreciable {depletable) assets
Real property

Other assets (attach summmary
schedule)

Total assets
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B. Liabilities

1. Accounts payable

2. Contributions, gifts, grants, etc.
payable

3. Mortgages and notes payable

4. Other liabilities (attach sum-
mary schedule)

5. Total liabilities

C. Retained Eamings

1. Contributions

2. Accurnulated trust income

3. Other (state nature)

4. Total net worth

3. Foreign Trust Income Statement, Use
U.S. tax principies to determine the
trust’s income.

A. Income

1. Interest

2. Dividends

3. Rents, royalties, distributive
share of parinership income, etc.

4. Capital gains

a. Net short-term capital gain
b. Net long-term capital gain
5. Other {state nature)
6. Total income
BE. Deductions

. Interest

. Foreign taxes

. State and local iaxes

. Trustee and advisor fees

. Amortization and depreciation

. Other (state nature)

. Total deductions
C. Net Income or loss (A.6. less B.7.}
D. Distributions to beneficiaries

(scparately state for each .S,

beneficiary)

E. Tax credits
schedule)

4. The Foreign Grantor Trust Owner
Statement
A. Foreign Trust Background Infor-

mation

1. Name, address and EIN of trust

2. Name, address and TIN of U.S.
agent (if any)

3. Name, address and TIN {if any)
of the trustee who signed Form
3520-A

4. Method of accounting used by
the trust (cash or accrual)

5. The taxable year of the foreign
trust to which the statement ap-
plies

6. Name, address and TIN of the
1.8, owner

7. A good faith estimate of the
U.S. owner’s gross reportable
amouni (the fair market value of
the trust’s asseis treated as
owned by the U.S. person)

e =L SN UL R

(attach summary
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B. Statement of Net Income Attribut-
able to the Cwner. Use U.S. tax
principles to determine the own-
er's meoome.

1. Income attributable 1o the owner

a [Interest

b. Dividends

¢. Rents, royalties, distributive
share of partership income,
etc.

d. Capital gains
1. Net short-term capital gain
2. Net long-term capital gain

¢. Other (state nature)

f. Total incomne

2. Deductions attributable 1o the
owner

. Interest

. Foreign taxes

. State and local taxes

. Trustee and advisor fees

Amortization and depreciation

Other (state nature)

. Total deductions

3. Net Income or loss attributable
to the owner (B.1.f. less B.2.g)

4. Tax credits attributable to the
owner (attach summary sched-
ule)

5. The Foreign Grantor Trust Benefi-
ciary Statement

A. Foreign Trust Background Infor-
mation

1. Name, address and EIN of trust

7. Name, address and TIN of U.S.
agent (if any)

3. Name, address and TIN (if any)
of the trustee who signed Form
3520-A

4. The taxable year of the foreign
trust to which the statement ap-
plies

B. U.S. Beneficiary Information

1. Name, address and TIN of U.S.
Beneficiary

2. A description of the property
(including cash) distributed or
treated as distributed to the U.S.
person during the taxable year,
and the fair market value of the
property distributed.

C. Owner Information.

1. An explanation of the facts and
law {including the section of the
Internal Revenue Code) that es-
{ablishes that the foreign trust
(or the portion of the foreign
trust from which the beneficiary
received a distribution) is treated
for U.S. tax purposes as owned
by ancther person.

.RB.
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2. A statement identifying whether
the owner of the foreign trust
{or the portion of the foreign
trust from which the beneficiary
received a distribution) is an
individual, trust, corporation or
partnership, and whether that
person is a U.S. or foreign per-
son. If the owner is a U.5.
person, a foreign partnership, a
foreign corporation, or a foreign
trust, attach the name, address
and TIN (if any) of the owner.

B. Appointment of U.S. Agent.

If a foreign trust with a U.S. cwner
does not have a U.S. agent, the Secre-
tary may deiermine the amounts ze-
guired to be taken into accoumt with
respect to the foreign trust by the U.S.
owner. Section 6048(b){2). In order to
avoid this result, a U.S. owner of a
foreign trust should ensure that the
foreign trust appoints a U.S. person to
act as the foreign trust’s limited agent
for purposes of applying sections 7602,
7603, and 7604 with respect to a request
by the Secretary to examine records or
produce testimony, O @ SUMIMONS by the
Secretary for such records or testimony.
Any U.S. citizen, resident alien, or do-
mestic corporation (including a U.S.
grantor or U.S. beneficiary of a foreign
trust) may acl as the U.S. agent of the
trust.

In order to authorize a U.S. person to
act as an agent under section 6048(b),
the trust and the agent rnust enter into a
binding agreement substantially in the
farm that follows:

AUTHORIZATION OF AGENT
[Name of foreign trust] hereby ex-
pressly authorizes [name of U.S.
agent] to act as its agent solely for
purposes of sections 7602, 7603, and
7604 of the Imtemmal Revenue Code
with respect to any request i0 exam-
ine records or produce testimony re-
lated to the proper treatment of
amounts tequired to be taken into
account under the rules of section
6048(b)(1)(A) or to any summmons for
such records or testimony. 1 certify
that I have the authority to execute
this authorization of agent to act on
behalf of [name of foreign trust].

Signature of (title)  {date)

trustee (or other
authorized person)
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Type or print your name below

TIN (if any)

Address

(Name of agent] accepts this appeint-
ment to act as agent for [name of
foreign trust] for the above purpose. 1
certify that I have the authorty to
execute this authorization of agent to
act on behalf of [name of foreign
trust] and agree to accept service of
process for the above purposes

Signature of agent (title)  (date)

Type or print your name below

TIN (if any)

Address

The authorization of agent agreement
must be executed by the foreign trust
and the 1J.8. agent prior to the due date
of the U.S. owner’s Form 3520 for the
taxable year that he or she is considered
the owner of the trust. The authorization
must remain in effect for as long as the
statute of limitations remans open for
the U.S. owner’s relevant taxable year.
If the agent resigns, liquidates or its
responsibility as an agent of the trust is
terminated, the U.S. owner of the for-
eign trust must ensure that the foreign
trust notifies the Commissioner within
90 days, by filing an amended Form
3520-A with the Philadelphia Service
Center. This notification must contain
the name, address and TIN of the new
U.S. agent (if any).

A foreign trust will not be treated as
having a U.S. agent uniess the foreign
trust identifies the name, address and
taxpayer identification number of the
U.3. agent on Form 3520-A. Even if the
foreign trust identifies a U.S. agent on
Form 3520-A, however, the foreign
trust may be treated as providing incor-
rect mformation and, therefore, the U.S.
owner may be subject to the penally
described in section 6677(a) and (b) if
either the U.S. agent or the foreign trust
does not comply with its obligations
under the agreement {e.g., the foreign
trust fails to produce records requested
by the Service in reliance on the bank
secrecy laws of the country where the
trust’s bank accounts are {ocated}.
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Section V. U.S. Beneficiaries of
Foreign Trusts

Generally, a U.S. person who receives
a distribution, directly or indirectly,
from a foreipn trust after August 20,
1996, is Tequired to repoTt on Form
3520 the name of the trust, the aggre-
gate amount of distributions received
from the trust during the taxable year,
and such other information as the Secre-
tary may prescribe. Section 6048(c).
Reporting is required under section
6048(c) only if the U.S. person knows
or has reason to know that the trust 1s a
foreign trust, A U.S. beneficiary who
fails to report a distribution received
after August 20, 1996, will be subject to
a 35 percent penally on the gross
amount of the distribution. Section
6677(a).

Except a5 otherwise provided below, a
distribution from a foreign trust includes
any gratuilous transfer of money or
property from a foreign trust, whether or
not the trust is owned by another per-
son. A distribution from a foreign trust
includes the Teceipt of trust corpus and
the receipt of a gift or bequest described
in section 663(a). In addition, a distribu-
tion is reportable if it is either actually
or constructively received. For exarmple,
if a U.S. beneficiary uses a credit card,
and charges on that credit card are paid
or otherwise satisfied by a foreign trust
or guaranteed or secured by the assets
of a foreign trust, the amount charged
on that credit card will be treated as a
distribution to the U.S. beneficiary that
must be reported under section 6048(c)
for the year in which the charge occurs.
If a beneficiary writes a check on the
foreign trust’s bank or brokerage ac-
count or otherwise incurs a debt charged
to the foreign trust, the amouni incurred
will be treated as a distribution to the
U.S. beneficiary that must be reported
under section 6048(c). Also, if a benefi-
ciary receives a payment from a foreign
trust in exchange for property trans-
ferred 1o the trust or services rendered
to the trust, and the fair market value of
the payment received exceeds the fair
market value of the property transferred
or services rendered, such excess will be
ireated as a distribution to the U.S.
peneficiary that must be reported under
section 6048(c). For example, if a LU.S.
beneficiary receives a payment from a
foreign trust purporiedly in exchange for
the beneficiary’s performance of ser-
vices as a trustee of the trust, and tho
payment exceeds the fair market value
of the services actually performed by
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the beneficiary, the excess will be
treated as a distribution to the benefi-
ciary.

The Secretary may suspend or modify
any requirement of this section. Section
6048(d)(4). Reporting is not required
under section 6048(c) with respect to
distributions from trusts that are taxable
as compensation for services rendered,
within the meaning of section
672(f)(2)(B) and the regulations thereun-
der, so long as the recipient of a
distribution from such a trust reports the
distribution as compensation Income on
its applicable federal income tax Teturn.
Section 6048(d)(4). Reporting is also not
required under section 6048(c) with re-
spect to distributions from foreign trusts
received by domestic organizations de-
scribed in section $01(¢c)(3), provided
the organization has a determination
letter from the Service that has not been
revoked recognizing its status as exempt
from income taxation under section
501(a).

A. Loans to U.S. Grantors and U.S.

Beneficiaries

Section 643(i) provides that, except as
provided in regulations, if a foreign trust
directly or indirectly makes a loan of
cash or marketable securities to a U.S.
grantor or U.S. beneficiary of the trust,
the amount of the loan will be treated as
a distribution to that grantor or benefi-
ciary. If such a loan is made to a .5,
person who is related to a U.S. grantor
or 11.S. beneficiary (within the meaning
of section 643(1)(2)B)}, the amount of
the loan will be treated as a distribution
to the related grantor or beneficiary. The
amount of a loan is its issue price, as
determined under § 1.446-2(d}(1},
§ 1.1273-2 or § 1.1274-2 (whichever
is applicable).

For purposes of section 643(i), 2 Joan
of cash will be considered to include an
extension of credit to a person related to
the trust upon the purchase of property
from the trust. Sections 643(1) and
643(2)(7); Rev. Rul. 85-13, 1985-1 C.B.
184, 185. If a trust makes a loan to &
grantor that causes the grantor to be
treated as the owner of a portion of the
trust under section 675(3), the loan will
not be treaied as a distribution under
section 643(i), and wiil not be reportable
under section 6048(c).

Congress intended that Treasury and
the Service would exercise regulatory
authority 1o create an exception to this
treatment for certain loans. In exercising
this regulatory authonty, Congress ex-
pected that Treasury and the Service
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would give consideration to whether
there is a reasonable expectation that the
grantor, beneficiary or related person
would repay the loan. H.R. Conf. Rep.
No. 737, 104th Cong., 2d Sess. 334
{199¢6).

This notice announces that regulations
will treat such a loan as a distribution
unless the loan is in consideration for a
“qualified obligation” from the grantor,
beneficiary or a related person. An obli-
gation is a qualified obligation only if:

{1} The obligation is reduced to writ-
ing by an express written agrecrnent;

(i) The term of the obligation does
not exceed five years (for purposes of
determining the terrn of an obligation,
the obligation’s maturity date 1s the last
possible date that the obligation can be
outstanding under the terms of the obli-
gation);

(iii) All payments on the obligation
are denominated in 1J.8. dollars;

(iv) The yield to maturity of the
obligation is not less than 100 percent
of the applicable Federal rate and not
greater than 130 perceni of the appli-
cable Federal rate (the applicable Fed-
era) rate for an obligation is the appli-
cable Federal rate in effect under section
1274(d) for the day on which the obli-
gation is issucd, as published in the
Internal Revenue Bulletin);

(v) The U.8. perscn extends the pe-
nod for assessment of any income tax
attributable to the loan and any conse-
quential income tax changes for each
year that the obligation 1s outstanding,
to a date not earlier than three years
after the maturity date of the obligation
issued in consideration for the loan (this
extension is not necessary if the matu-
rity date of the obligation does not
extend beyond the end of the U.S.
person’s taxable year and is paid within
such period); when properly executed
and filed, such an agreement will be
deerned to be consented to by the
Service Center Director or the Assistant
Commissioner (Intemational) for pur-
poses of § 301.6501{c}-1{d}; and

{vi) The U.8. person reporis the sta-
tus of the obligation, including principal
and interest payments, on Form 3520 for
each year that the obligation is putstand-

mng.

If, while the original obligation is
outstanding, the U.S. grantor or U.S,
beneficiary {or a person telated fo the
U.S. grantor or U.S. beneficiary) di-
rectly or indirectly issues another obli-
gation to the trust the original obligation
will be deemed to have the maturity
date of any such subsequent cbligation
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in determining whethert the term of the
original obligation exceeds the specified
S.year term. In addition, a series of
obligations issued and rtepaid by the
U.S. grantor or U.5. beneficiary (or a
person retated to the U.S. pgrantor or
U.S. beneficiary) will be treated as a
single obligation of the U.S. grantor or
U.S. beneficiary if the transactions giv-
ing rise to the obligations are structured
with a principal purpese Lo avoid the
application of this provision.

If an obligation treated as 2 qualified
obligation subsequently fails 1o be a
qualified obligation (e.g., a Tencgotiation
of the terms of the obligation causes the
term of the obligation 1o exceed five
years), the U.S. grantor or U.S. benefi-
ciary {or related person) will be treated
as receiving a distribution from the trust
in an amount equal to the griginal
obligation’s adjusted issue price (within
the meaning of § 1.1275-1(%)) plus any
accrued but unpaid quelified stated in-
terest {within the meaning of § 1.1273-
1(c)) as of the date of the subsequent
event that causes the obligation to no
longer be & qualified obligation. If the
maturity date is extended beyond five
years by reason of the issuance of a
subsequent obligation by the U.S.
grantor or U.S. beneficiary (or related
person), the amount of the distribution
will not excoed the issue price of the
subsequent obligation. The subsequent
obligation will be separately tested to
determine if it is a qualified obligation.

Generally, as discussed above, a dis-
ihution resulting from a failed quali-
fied obligation will be deemed to ocour
on the date of the subsequent event that
causes the obligation to no longer be a
qualified ebligation. However, based on
all facts and circumstances, the district
director may deem the distribution to
have occurred on any date on or after
the issue date of the original obligation.
For example, if at the time the original
obligation was issued the transferor
knew or had teason to know that the
obligation would not be repaid, the
district director could deem the distribu-
tion to have occurred on the issue date
of the original obligation. A demand
Joan does not have a specified term and,
therefore, cannot be 2 “qualitied obliga-
tion.” In addition, an annuity contract
canmot be a “‘qualified obligation.”

Section 643(1) applies to any loan of
cash or marketable securitics issued by 2
foreign trust after September 19, 1993,
whether or not in accordance with a
preexisting arrangement or understand-
ing. For purposes of section 643(1), if an
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obligation issued on or before Septem-
ber 19, 1995, is modified after that date,
and the meodification is a significant
modification within the meaning of
§ 1.1001-3, the obligation is treated as
if it were issued on the date of the
modification. However, the penalty con-
tained in revised section 6677 will only
apply to the failure to report loan in
consideration for an obligation issued
after August 20, 1996.

B. Beneficiary Statements.

Section 6048(c)(2) provides that any
distribution from a foreign trust, whether
from income or corpus, to a U.S. benefi-
clary will be treated as an accumulation
distribution includible in the gross in-
come of the distributee if adequate
records are not provided to the Secretary
to determine the proper treatment of the
distribution. An accumulation distribu-
tion from a foreign trust is generally
taxed pursuant to sections 665 through
668. Section 668, as amended by the
Act, generally imposes an interest
charge on distributions of accurnulated
income at the rate applicable to general
underpayments of income tax.

A US. beneficiary will not be Tte-
quired to treat the entire distribution as
an accurmnulation distribution if the ben-
eficiary obtains from the foreign trust
either a Foreign Grantor Trust Benefi-
ciary Statement (see part 5 of the For-
eipn Grantor Trust Information State-
ment as described in Section TV.A. of
this notice) or a Foreign Nongrantor
Trust Beneficiary Statement {described
below) with respect to the distribution.
If a U.S. beneficiary cannot obtain such
a beneficiary statement from the trust, it
is expected that Form 3520 will allow
the 1.8 beneficiary to avoid treating the
entire amount as an accumulation distri-
bution if the U.S. beneficiary can pro-
vide certain information regarding actual
distributions from the trust for the prior
three years. Under this “default treat-
ment,” the US. beneficiary will be
allowed to treat a portion of the distri-
bution as a distribution of current in-
come based on the average of distribu-
tions from the prior three years, with
only the excess amount of the distribu-
tion treated as an accumulation distribu-
tion {and therefore subject to the interest
charge of section 668). Form 3520 will
describe this default treatment option in
greater detail. A U.S. beneficiary’s use
of this default treatment will not affect
calculations by the trust (e.g., calcula-
tions of the trust’s distributable nei
income under section 643(a)).
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To completely avoid default treat-
ment, & beneficiary receiving a distribu-
tion from a trust must obtain either a
Foreign Grantor Trust Beneficiary State-
ment or a Foreign Nongrantor Trust
Beneficiary Statement with respect to
the portion of the trust from which the
beneficiary received the distribution.
The beneficiary must attach a copy of
the relevant beneficiary statement(s) to
his or her Form 3520.

If a U.S. beneficiary receives a com-
plete Foreign Grantor Trust Beneficiary
Statement with tespect to a distribution
during the taxable year, the beneficiary
should treat the distribution as a gift
from the owner of the trust, and there-
fore, penerally as nontaxable. If a U.5.
beneficiary receives a complete Foreign
Nongrantor Trust Beneficiary Staternent
that provides adequate information to
determine the U.S. tax consequences of
the distribution from the foreign trust,
the beneficiary may determine the tax
consequences of the distribution on an
actual basis and avoid the default treai-
ment. The U.S. beneficiary may deter-
mine the tax consequences of the distri-
bution in accordance with the
information in the bencficiary statement
only if the beneficiary has a copy of the
relgvant beneficiary statement(s) at the
time he or she files his or hér income
1ax return. A U.S. beneficiary may not
rely on a beneficiary statement if he or
she knows or has reason to know that
the information contained in the state-
ment is incorrect.

A Foreign Nopgrantor Trust Benefi-
ciary Staternent must contain the foltow-
ing information and be set forth in
substantially the following format:

FOREIGN NONGRANTOR TRUST
BENEFICIARY STATEMENT
1. Foreign Trust Background Informa-
tion
A. Name, address and employer iden-
tification number (*EIN") of the
trust

B. Name, address and taxpayer iden-
tification number {*TIN"") {if any)
of the trustee furnishing this state-
ment

C. Method of accounting used by the

trust (cash or accrual)

. The taxable year of the foreign
trust to which the statement ap-
plies

E. A statement identifying whether

any grantor of the trust was a
partnership or foreign corporation.
If so, attach an explanation of the
relevant facts.
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2. U.S. Beneficiary Information

A. Name, address and TIN of US.
Beneficiary

B. A description of the property (in-
cluding cash) distributed or
deemed distributed to the U.S.
person during the taxable year,
and ibe fair market value of the
property distributed.
3. Sufficient information to enable the
U.S. beneficiary to establish the ap-
propriate treatment of any distribu-
tion or deemed distribution for U.S.
tax purposes. Normally, infoomation
similar to the mformation required by
Schedute K-1 of Form 1041 would
be adequate for this purpose. If rel-
evant, the trust must also provide the
beneficiary with adequate information
for the beneficiary to complete Forms
4970, 5471, and 8621.
4. Representation on Aoccess 10 Books
and Records
A. A statement that, upon request, the
trust will permit either the Service
ar the U.S. beneficiary {0 inspect
and copy the trust’s permanent
books of account, records, and
such other documents that are nec-
essary {0 establish the appropriate
treatment of any distribution or
deemed distribution for U.S. tax
purposes; ot

B. The name, address and EIN of the
trust’s U.S. agent.

Regarding the procedures for the foreign

irust to appoint a U.S. agent, see Section

TV.B. of this natice.

section VI. U.S. Recipients of
Foreign Gifts.

The Act cresies new reporting re-
quirements under section 6039F for U.S.
persons (other than an orgapization de-
scribed in section 531{¢) and exempt
from tax under section 501(a)) that
receive large gifts (including bequests)
from foreign persons after August 20,
1996, Generally, if the value of the
aggregate foreign mfis received by a
1/'S. person during any taxable year
exceeds $10,000, the U.S. recipient must
provide such information as the Secre-
tary prescribes. Section 6039F(a). The
term “‘foreign gift” means any amount
received from a person other than a
United States person that the recipient
treats as a gift or bequest, but does not
include any qualified fransfer within the
meaning of section 2503{e)(2) (relating
to certain transfers for educational or
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medical expenses) or any distribution
properly reported under section 6048{c).
Section 6039F(b).

Reporting under section 6039F will
be required on an annual basis on Form
3520, Jt is expected that Form 3520 will
only require the reporting of general
information necessary to determine
whether a purported gift is properly
classified as a gift or income. For
example, limited information will be
required regarding whether the foreign
donor is an individual, corporation, part-
nership, or estate, and whether the for-
eign donor was acting as & nominse or
intermediary for another person. Also, 2
brief description of the property re-
ceived will be tequired. It is cxpected
that the form will not require informa-
tion on the identity of the foreign donor
unless the foreign donor is a partership
or foreign corporation, or i acting as a
nominee or intermediary for such an
entity. However, the U.S. donee may be
required to provide additional informa-
tion, including the identity of the donor,
to the IRS upon request.

If a gift is not reported on Form
3520, the tax consequences of the re-
oeipt of the gift shall be determined by
the Secretary. Section 6039F(cH1)(A).
In addition, the recipient is subject to a
penalty equal 10 5 percent of the value
of the gift for each month in which the
gift is not teported (not to exceed 25
percent). Section 6039F(c)(1)(B). Re-
porting is only required under section
6039F for gifis actually or construc-
tively teceived by a U.S. person. Fur-
thermore, Teporting is required under
section 6039F only if the U.S. person
knows or has reason to know that the
donor is & foreign person.

A. Application of section 6039F to
distributions from and contributions
to trusts

If a foreign trust makes a distribution
to a U.S. beneficiary, the beneficiary
should report the amount as a distribu-
tion from the trust under section
6048(c), tather then as a gift under
section 6039F. Contributions of property
by foreign persons to domestic or for-
eign trusts that have U.S. beneficiaries
are not reportable by the U.S. beneficia-
ries under section 6039F unless the U.S.
persons are treated as receiving the
contribution in the year of the transfer
(e.g., the beneficiary 15 an owner of that
portion of the trust under section 678).
A domestic trust that is not treated as
owned by another person is required to
report the receipt of a contribution to
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the trust from a foreign person as a pift
under section 6039F. A domestic trust
that is treated as owned by a foreign
person is not required to. report the
recerpt of a confribution to the trust
from a foreign person. However, 3 U.S.
person should report the receipt of a
distribution from such a trust as a gift
from a foreign person under section
6039F.

B. Reporting thresholds

For purposes of determining whether
the receipt of a gift from a foreign
person 15 reportable, Treasury and the
Service have determined that different
reporting thresholds are warranted for
gifts received from nonresident alien
individuals, foreign estates, foreign part-
nerships, and foreign corporations. Ac-
cordingly, it is expected that Form 3520
will apply the following reporting
thresholds and requirements:

1. Gifts from foreign individuals
and foreign estates.

A U.S. person is required to report
the receipt of gifis from a nonresident
alien or foreign estate only if the agpgre-
gate amount of gifts from that nonresi-
dent alien or foreign estate exceeds
$100,000 during the taxable year. Once
the $100,000 threshold has been met, it
is expected that Form 3520 will require
the donee 1o separately identify each gift
i excess of $5,000, but will not require
the identification of the donor.

2. Purported gifts from foreign
corporations or foreign part-
nerships

A U.S. person is required to report
the receipt of purported gifts from for-
eign corperations and foreign partner-
ships if the aggregate amount of pur-
ported giftis from all such entities
exceeds 310,000 (as modified by cost-
of-living adjustmments under section
6039F(d)) during the taxable year.

Once the $10,000 threshold has been
met, it is expected that Form 3520 will
require the donee 1o separately identify
all purported gifts from a foreign corpo-
ration or foreign partnership, including
the identity of the donor entity. Pur-
ported gifts from foreign corporations or
foreign partnerships are subjeci to
recharacterization under new section
672(D(4).

3. Aggregation rules

To caleulate if a U.5. person has
received gifts during the taxable year
from a particular foreign person in ex-

cess of the relevant threshold, the U.5.
person must aggregate pifis from foreign
persons that he knows or has reason to
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know are related, within the meaning of
section 643(1)2}B), whether or not the
gifts from a related person would inde-
pendently exceed the threshald for re-
porting of gifts from that person. If the
relevant reporting threshold is exceeded,
it is expected that Form 3520 will
Tequire the donee to separately identify
each aggregated gift in excess of $5,000
from a nonresident alien or foreign
estate, but will not require the identifica-
tion of such a donor, and to separately
identify each aggregated purported gift
from a foreign corporation or foreign
partnership, including the identity of the

donor entity.

Example 14. Gifts from related foreign indivic-
als. A is & UL.S. citizen who is married w0 B. B
and all of B's brothers, C, I, and E, arc not
US. persons. In a simgle axable year, B :pakcs
2 gifi of 350,000 to A, C makes a gift of
$40,000 to A, D makes two mits to A {one of
$4,000 and one of $3,000), and E makes a gifi
of $4,000 1o A. For that taxable year, A must
report the receipt of §141,000 in gifts from
forsign persons. A youst scparately identify the
$90,000 mft from B, because B and his brothers
gave gifis in excess of 3100,000. A must also
separately identify the 540,000 gift from C,
bocause C and his brothers gave pifts in excess
of $100,000. A must identify the reccipt of
£7,000 in total gifts from D because D and his
brothers gave pifts jn excess of £100,000, but is
nol required to separately list information about
each transaction becaunse no gift is in exeess of
$5.000. A is not required to separalely identify
transaction tnformatian 2bout E's gifls, because
pifts from forcign individuals of less than
$5,000 are nol required to bec scparalely identi-
fied. Beeanse B, €, and D are individuals, A
nced not dentfy these donors when reporting
the transactions.

Example 15, Gifts from related foreign indi-
vidual and carporation. A is 2 U.S. citizen who
is marmied to B. B is the sole sharcholder of FC,

a forcign corporation. B is not 3 U.S. person. In
a taxable year, B makes & gift of $6,000 to A,
and FC makes & purported gift of 58,000 to A

Becanse A knows or has 1eason o know that B

snd FC are related, A musl ageregats gifts from
B and FC ($14,000). Although the 314,000

aggregale amount decmed received from B does
nol exceed the $100,000 threshold with respect

to gifts from nonresident alicns, the $14,000

ngpregate amount decmed received from FC

exceeds the $10,000 threshold with respeet (o

gifis from foreign corporations. Accordingly, A

musl separatcly identify ecach gifi from B and

FC, and must provide idemtifying information

abeut FC beeanse 1L is 3 forcign corperation.

Section VII. Penalties for Failure ta
Provide Information

Substantial penalties under section
6677 and 6039F(c} apply if information
required by section 6048 or section
6039F is not reported or is reported
inaccurately. Generally, the penalty de-
pends on the “gross value’ or “gross
amount’’ of the property involved.

1997-25 1R.B.

In determining the gross value or
gross amount of property, the valuahon
principles of section 2512 and the tegu-
lations thereunder must be used, without
regard to any prohibitions or restrictions
an a person’s mterest in the property.

Penalties under sections 6677(a} and
6039F will not be imposed if the failure
to file was due to reasonable cause and
not willful neglect. A taxpayer will not
have reascnable cause merely because a
foreign country would impose a civil or
¢riminal penalty on the trustee (or other
person) for disclosing the required infor-
mation. Section 6677(d). Also, refusal
on the part of a foreign frustee 1o
provide information for any other rea-
son, including difficulty in producing
the required information or provisions in
the trust instrument that prevent the
disclosure of required information, will
not be considered reasonable cause.

The penalties under section 6677 ap-

piy only to the extent that the transac-
tion is not reporied or is reported inac-
curately. Thus, if a U.S. person transfers
property worth $1,000,000 10 a foreign
trust, but reports only $400,000 of that
amount, penalties may be imposed only
on the unreported $600,000.
Moreover, if the penalties under both
sections 6677 and 1494(c) could apply
to the failure to report the transfer of
property to a foreign trust, the penalty
under section 6677 will be assessed and
will reduce any penalty otherwise im-
posed under section 1494(c).

If the penalties under both sections
6039F and section 6677 could apply to
the failure to report a distribution from 2
foreign trust treated as a gift, the penalty
under section 6677 will be assessed, and
will reduce any penalty otherwise im-
posed under section 6039F.

Section Vill. Transition Rules
A, Filing dates

Generally, to avoid penalties under
sections 1494(c), 6039F, or 6677, Form
3520 must be filed as an attachment to
the taxpayer’s income tax Teturn by the
due date (including extensions) of the
taxpayer’s income tax return, In addi-
tion, unless otherwise provided, a copy
of Form 3520 must be sent to the
Philadelphia Service Center by the same
date. However, with respect to Form
3520 for the iaxable year that includes
August 20, 1996 (the “1996 Form
3520™), no such penalties will be um-
posed if the taxpayer files the 1996
Form 3520 on or before November 15,
1997, with the Philadelphia Service
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Center. Alternatively, no section 1494(c]),
H6039F, or ©677 penalties will be im-
posed for a failure o file Form 3520 if
the taxpayer files the 1996 Form 3520
by the due date (including extensions)
for the taxpayer’s income tax return for
the first taxable year beginning on or
after Janvary 1, 1997, provided the
taxpayer's income tax return for the tax
year that mcludes August 20, 1996,
reflects the information contained in the
1995 Form 3520. Taxpayers who file a
Form 3520 that is not revised as de-
scribed herein will not be considered to
have complied with the information re-
porting requirements of revised sections
1494 and 6048,

Generally, no section 6677 penalty
will be assessed on the UJ.85. owner of a
foreign trust for a failure to file Form
3520-A if the foreign trust files Form
3520-A with the Philadelphia Service
Center by the fifteenth day of the third
month following the end of the trust’s
taxable vear (or later, if pursuant to an
extension of time to file). However, with
respect to Form 3520-A for the taxable
year that includes August 20, 1996 (the
“1996 Formm 3520-A"), no such penalty
will be imposed if the foreign trust files
the 1996 Form 3520-A on or before
October 15, 1997, Alternatively, no sec-
tion 6677 penalty will be imposed if the
foreign ftrust files the 199¢ Form
3520-A by the due date (including ex-
tensicns) for the Form 3520-A for the
first taxable year beginning on or afler
January 1, 1997, provided the U.S,
owner reflects the information contained
in the 1996 Form 3520-A on the own-
er’s income tax retum for the tax year
that includes August 20, 1996,

Example I. Time to repurt receipt of 1996 frust

distributions. A, a US. citzen whose taxable

vear is the calendar year, receives a distribution

from & foreign trost on November 1, 1996 A

reports  the distribution 25 ordinary income

(without an interest charge under sechon 668)

on his 1996 income tax return, which is filed an

June 15, 1997. No scction 6677 penalty will be

imposed if A files & 1996 Form 3520 by

November 15, 1997. Alternahively, & will be

allowed to delay filing his 1996 Fonm 3520

antil he files his 1997 incomec tsx retarn {by

April 15, 1998, or a later date if the date for

filing the retem is extended), but only if A

reflects the correct information contained in the

Form 3520 on his 1996 income tax retomn.

Thus, if the 1996 Form 3520 indicates that the

distribution should be treated as ordmary in-

come without an intercst charpe under scction

668, A roay filc the 1996 Form 3520 by April

15, 1998, and need not amend his 1996 income

3% remm. However, if the Form 3520 indicates

that the distbution is subjecl o an jnterest

charge under section 668, and A hles the 1996

Form 3520 on April 15, 1998, A will be liable
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for the section 6677 penalty unless A also
amends his 1996 income tax return to reflect the

interest charpe.
B. Interaction with Nofice 9665

As described in Notice 9665,
1996-52 LR.B. 28, the Act amended
section 7701{a)(30) and (31) to set forth
new critera that must be met for a trust
to qualify as a domestic trust. Certain
domestic trusts will be treated as mak-
ing section 1491 transfess on January 1,
1997, as a result of becoming foreign
trusts under the new law. If a domestic
trust telies in good faith on Notice
06-65 to continue to file tax relwns as a
domestic trust, but is unable to meet the
new dommestic trust criteria by the end of
the two-year period set forth i the
notice, no LS. person (transferor,
owner, or beneficiary) will be required
to treat the trust as a foreign trust and
thereby report transfers to or distribu-
tions from that trust on Form 3520
during the two-year period. Further, the
trust will not be required to file Form
1520-A for that two-year period. Finally,
no penalty will be imposed under sec-
tions 1494(c), 6035F, or 6677 for failure
to report transactions with the trust
during that peried, or for the trust
failing to file Form 3520-A for that
period. However, if the trust has not
successfully met the new domestic trust
criteria by the expiration of the two-year
period, penalties under seclions 1494(c),
6039F, or 6677 will be irmposed unless
the relevant Forms 3520 and 3520-A
teporting all transactions during that
two-year period are filed within 90 days
afier the expiration of the two-year
pericd.

C. Domestic Trusts with Foreign
Activities

Section 6048(d)(2) provides that, to
the exient provided in regulations, &
domestic trust may be treated as a
foreign trust for purposes of sections
6048 and 6677 if the trust has substan-
tial activities, or holds substantial prop-
erty, outside the United States. Treasury
and the Service are studying the appro-
priate scope of section 6048{d}2). Until
further guidance is issued, domestic
trusts will not be treated as foreign
trusts pursuant to that section.
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EFFECT ON OTHER GUIDANCE

Section 11.B.4. of Notice 97-18,
1997-10 LR.B. 35, which provides that
a U.S. person who makes a transfer 10 2
foreign trust may satisfy that person’s
reporting rtequiremnents under section
1494 solely by complying with the
reporting requirements of section
6048(a), is hereby modified.

PUBLIC COMMENT INVITED

Treasury and the Service invite com-
ments on the guidance provided by this
notice. Written comuments should be sub-
mitted by August 1, 1997 to:

Internal Revenue Service

F.0. Box 7604

Ben Franklin Station

Attention: CC:CORP:T:R:

{Notice 97-34}

Room 5228

Washington, DC 20044
or, altemnatively, via the internet at: .

hittp:/fwww.irs.ustreas.gov/iprod/tax

regs/comments. html.

The comments submitted will be
available for public inspection and copy-
ing.

PAPERWORK REDUCTION ACT

The collections of information con-
tained in this notice have been reviewed
and approved by the Office of Manage-
ment and Budget for review in accor-
dance with the Paperwork Reduction
Act (44 U.S.C. 3507) under control
number 1545-1538.

An agency may not conduct or spon-
sor, and a person is not required to
respond to, a collection of information
unless the collection of information dis-
plays a valid control number.

The collections of information in this
notice are in the sections [II, TV, V, and
V1. This information is required by the
IRS to assure compliance with the new
provisions of the Small Business Job
Protection Act of 1996, The likely re-
spondents are individuals, business or
other for-profit institutions, and not-for-
profit institutions.

The estimated total annual reporting
burden is 11,000 hours. The estimated
average annual burden per respondent
varies from .50 hours to 2 hours, de-
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pending on individual circumstances,
with an estimated average of 1 hour and
3 minutes. The estimated number of
respondents is 10,500, The estimated
annuwal frequency of responses is annu-
ally.

Books or records relating to a collec-
tion of mformation must be retained as
long as their contents may become ma-
terial in the administration of any inter-
nal revenue law. Generally, tax returns
and tax retum information are confiden-
tial, as required by 26 US.C. 6103,

DRAFTING INFORMATION

The principal author of this notice is
Leslie Cracraft, formerly of the Office
of Associate Chief Counsel (Intema-
tional}. For further information regard-
ing sections 1491, 1494, 6039F, 6048
and 6677, contact Michael Kirsch on
{202) 622~3860. For further information
on section 679, contact Willard Yates on
(202) 622-3870. For further information
regarding sections 7701(a}(30) and (31),
contact James Quinn on {202) 622-
3060. For further information regarding
section 672(f), contact Grace Fleeman
on (202) 622-3850. These contact num-
bers are not toll-free calls.

Weighted Average Interest Rate
Update

Notice 97-35

Notice 88~73 provides guidelines for
determining the weighted average inter-
est rate and the resulting permissible
range of interest rates used to calculate
current liability for the purpose of the
full funding limitation of § 412(c)(7) of
the Internal Revenue Code as amended
by the Omnibus Budget Reconciliation
Act of 1987 and as further amended by
the Uruguay Round Agreemenis Act,
Pub. L. 103-465 (GATT).

The average yield on the 30-year
Treasury Constant Maturities for May
1997 i3 £.94 percent.

The following rates were determined
for the plan years beginning in the
month shown on next page.
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