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DEPARTMENT OF LABOR

Office of Pension and Weifare Benefit
Programs

{Prohiblted Transaction Exempﬁon 81-8]

Class Exemption Cwuerlng Certain
Short-Term Investments

AGENCY: Department of Labor.
ACTION: Grant of class exemption,

SUMMARY: This exemption permits
employee benefit plans to engage in
transactions invelving certain short-term
investments notwithstanding the
prohibited transaction restrictions of the
Employee Retirement Income Secrity
Act of 1974 (ERISA or the Act). The
exemption will affect participants and
beneficiaries of employee benefit plans,
persons who manage the assets of such
plans, and other persons who provide
services to such plans.

EFFECTIVE DATE: January 1, 1975.
{Certain conditions to the availability of
the exemption are effective April 23,
1981).

FOR FURTHER INFORMATION CONTACT:
Williar A. Schmidt, Plan Beneftis
Security Division, Office of the Solicitor,
U.S. Department of Labor, (202) 523-
86]0. (This is not a toll free number.)

PPLEMENTARY INFORMATION: On April
25, 1980, notice was published in the
Federal Register (45 FR 28017) of the
pendency before the Department of
Labor (the Department) of a proposed
class exemption from the restrictions of
section 406{a)(1) (A), (B), and (D) of the
Act and from the taxes imposed by
section 4975 (a) and (b) of the Code by
reason of section 4975(c)(1) (A), (B) and

'(D] of the Code. The proposed class
exemption was requested in two
applications for class exemption—one
filed by the American Bankers
Association, ! and the other filed jointly
by six insurance companies.?In
addition, the proposed exemption also
related to certain matters that were
raised in an application for individual
exemption filed by E. I. du Pont de*
Nemours and Company.®Public
comments were received pursuant to the
. provisions of section 408(a) of the Act
and section 4975(c)(2) of the Tode, and
in accordance with the procedures set

'Exemption Application No. D-853,
2Exemption Application No. D-1204. The
exemption requested by the insurance companies

covars short-term investment of plan assets as well *

as a wide range of other transactions with periods
who provide services to plens. This class exemption

. is not intended to deal with those other

transactions. They will be addresaed separately.
SExemption Application No. D-1284.

forth in ERISA Procedure 75-1 (40FR
18471, April 28, 1975). '

Discussion

The Department received eleven .
comments regarding the proposed . -
exemption. All of the.commentators
generally supported the exemption, but
each comment also suggested changes to

it. The Department has made substantial”

changes to the proposed exemption in
response to these suggestions, and these
changes, together with the spetific
issues raised by the commentators, are
discussed below. The discusion deals
first with the three kinds of short-term
investment covered by the proposed
exemption—banker's‘acceptances,
commercial paper; and repurchase
agreements—and then deals with
several issues raised by the
commentators that relate to the scope of
the exemption.

L Banker’s Acceptances. Two
commentators suggested that the
exemption for banker's acceptances be
expanded to include banker's
acceptances issued by foreign banks.
According to these commpentators, the
fact that a bank is subject to supervision
by the United States or a State would
seem to have little bearing on a
determination whether a transaction »

involves the types of conflict of interest -

abuses that the prohibited transaction
provisions were designed to preclude,

» and it is unlikely that a foreign bank

would be a party in interest. In,addition,
one commentator asserted that a
determination to invest in instruments
issued by a foreign bank involves -
questions of purdence which should be

‘left to the plan fiduciary making the

investment deceision on behalf of the
plan.

The Departmert has retained as a
condition of the exemption as applied to
banker's acceptances the requirement
that the banker's acceptance be issued
by a bank that is supervised by the
United States or a State. The condlnon

was included in the proposed exemptxon _

because the Department believed that
the existance of state or Federal
regulation of a-bank would provide at

ledst some independent protection of the

interests of the plan acquiring the
investment. Although a foreign bank
may also be subject to regulatory

*The applications for exemption were filed with
the Internal Revenue Service, pursuant to Rev. Proc.
75~26, 1975-1-C.B. 722, as well as with the -
Department, However, the notice of pmposed :
exemption was fssued, and the exemption is beln}
granted, solely by the Department becausé, effective
December 31,1978, section 102 of Reorganization
Plan No. 4 of 1978 (43 FR 47713, 'October 17, 1978) .
transferted the authority of the Secretery of the
Treasury to issue this type of exemption to the
Secretary of Labor.

' supervxsnon that is at least as strict as

1

that to which a'domestic bank fs
subject, the conimentators provided no
indication of the kinds of foreign banks
frém which a plan might acquire a.
banker’s acceptance or the regulation to
which such banks are subject.

Thergfore, the Department does not
believe that it has a sufficent Rasis for
concluding that the acquisition of such
instruments from a party'in interest
would be in the interest f affected
plans or protective of such plans and
their participants and beneficiaries.
However, because retroactive
applicaiton of the condition would
apparantly disfupt existing transactions,
the condition will apply only to
trarisactions occurring on and after a

- date 90 days from the date of this

exemptiop.

One commentator also requested that
the Department expand the scope of the
exemption to iniclude banker's
acceptances issued by agencies of
banks. In connection with this poini, the
commentator expi‘essed particular
concern that the exemption extend to
banker's acceptances that are issued by

" “Edge corporations”—i.e, corporations

organfzed under Federal Law (12 U.S.C.
611-631) “for the purpose of engaging in

_international or foreign banking or

foreign financial operaitons, or in

-banking or other financial operaitons in

a dependency or insular possession of
the United States . , . -

In the Departemnt's view, a banker's
acceptance issued by an Edge ‘
corporation is within the scope of the
exemption because such corporations,
are organized pursunt to provisions of
the National Banking Act, and, although
they, engage primarily in foreign banking
transactions, they.are required to file ' .
periodic reports with the Board of {
Governors of the Federal Reserve | -
System and are subject to examinatio

"by examiners apponted by the body.*

Another commentator requested that
the Department either clarify that the )
exeiPphon extends to secondary market

_ transactions involving banker's -

‘

acceptances or that the exemption be

-extended to include such transactions|

In this regard, the Department believes
that the exemption for banker's . ‘
acceptances extends to secondary
market h-ansachons if the conditions of
the exemption are met..

Finally, the Departmient has added a
condition to the final exemption which

‘provides that the purchase, sale or
_disposition of the banker’s acceptance.

muist be as favorable to the plan as an

“arm’s length transaction with-an

unrelated party would be. This condxt on

$12 CFR #11.7(b), (c}7 .
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is in¢luded as an additional protection

*to plang and their participants.and

beneficiaries. R

L. Commercial Paper. o

A. |Guarantees of Commercial Paper.
One tommentator requested that the
Department modify the proposed
exenlption to make it clear that
commercial paper that is guaranteed by
a party in interest, but issued by another
persan, {s covered by the exemption.
With|redpect to this request, the
commentator stated that a company
may guarantee commercial paper that is
issuefl by another company and this -

commercial paper might be purchased

by ax eriployee benefit plan with
respelct to which. the guarantor is ﬁparly
in interest. According to the f
entator, there is little or no
ial for abuse with respect to a
acquisition of such commercial
in the circumstances ) :
plated by the exemption, and, if
emption is not modified to clearly
commercial paper guaranteed by a

large reputable corporations, as well as

ptherjissuers, would be unable 1o "
funds in the commercial paper

market because many of the same

nce pf a prohibited transaction -
with fespect to a guarantee of .
in)ércial paper as exist in connection
he Inere issuance of commercial
. The Department has modified the
exemption in response to the
comigentator's reqiest to make it clear
thdt the exemption contemplates a
plan’$ acquisition, hulding or disposition
of commercial paper that is guaranteed
by a party in interest, provided the other

-conditions to the exemprtion are
. ;Hon

satisfied. N )

B. The rating requirement. A
condition to the proposed exemption .
provided that an acquisition, holding or
sition of commercial paper would
hject to the exemption only if the
ercial paper involved in the
transaction were ranked in the highest-

by at least two nationally
recoghized statistical rating services.
Several commentators noted that

commjercial paper that does not meet the

menls of this condition. may
nonetheless be an acceptable

. investment for employee benefit plans

- rating

and t#iat. because the rating of an issue
of comierciat phiper reflects the relative
“riskiness" of the investment, higher
rated|paper generally carries relatively
lower interest rates, and a lower rating .
will result fn higher interest rates, = -
According to the commentators, the
rrequirement of the proposed
exemption would have the practical’

you

_bffect of imiting employee benefit plans

0 investments only in commercial paper
iven the highest ranking by two .
ationally recognized rating services
ecause the nature of the commercial

per market, in many cases, makes it
possible for a fiduciary|or jssuerto |
rohibited under section 406(a) of

tate, the imposition of a rating
equirement would have the practical
ffect of preventing.a plan fiduciary
om making an independent judgment
ercial paper

etermine whether a transaction is
RISA.® Therefore, 'the po{:.mentators

egarding appropriate co

yvestments for the plan, andwould . ...

mit the potential return that-might be
dvailable to the plan with|respect to
ch investments. Finally, one
ommentator also noted that
ommercial paper may be offered in a
rivate transaction, and, éven though
E ch commercial paper may be an

ttractive investment for an employee
enefit plan, it would not be rated by a
ationally recognized rating service..
The Department has medified, but has
got,;deleted. the rating condition in
esponse to the comments summarized
bove. As modified, the cpndition
quires that, with respect to
ransactions occurring on or after a date
days from the date the exemption is
anted, commercial paper must be
gn‘ked in one of the three highest rating
ategories by at leasf one nationally
ecognized statistical rating service.

his modification is intended io allow
( duciaries who make investment

ecisions regarding the short-term
vestments of a plan to choose from a
road range of issues 6f commercial
aper while assuring that the quality of
e issue has been assessed by an
dependent party. However, the.
epartment does not intend to suggest
at, merely because commercial paper
ay be acquired by a plan pursuant to
he exemption, such.an acquisition
ould necessarily be an‘appropriate
vestment for an employee beneflt
‘plan! that determination must be made
py the responsible plan fiduciaries,

g ‘. N

“As described in the notice of proposed
‘xemption, the applicants for the exemption stated
n their application that ig view of the nahire of the

" ghort-term investment market and the way the

{nvestment decision making process in farge plans
15 structured, it is not fensible for trustees and
Jpvestment managers of these plans to know, or
termine prior to consummation of the transaction.
hether the issuer of sty obligetion is a party in’
nterest or diaqualified person with respect to-a plan
Jor which the asquisition is contemplated. The
gomments received by the Dapartment also made
dhis point, See comments ¢f ilje American Bankers
Association, dated June 24, 1880, and comments
4lnade on'behall of six lie insurance con panies.and
e American Council of Life Insurance, dated june

taking into account all the relevant facts
and circumstances. -

With respect to unrated issues of
commercial paper that'are gold ina
private offering, the extent to whigh
commercial paper is issued in the
ordinary course of business without
being rated by ar independent rating
agency is unclear, and the comments
received did not provide the Department
with a basis for concluding that unrated
private offerings of commercial paper
have such protective characteristics that
affected plans would not need the
independent safeguards that the rating
condition is intended to prawide. . ,

C. The section 13 filing réquirement.
Several commentators objgcted to the
requirement contained in A condition of
the proposed exemption that
comniercial paper be issued-by a
company required to file reports under
section 13 of the Securities Exchange
Act of 1934 (the 1934 Act). These
commentators note that many insurance
companies do not file.periodic reports
under section 13(a} of the 1934 Act
because they are specifically exempt
under section 12{g}(2}(G) of the 1934 Act
from the regisiration requirements of
section 12 of that act, and are not
otherwise required to file such reports.?

In addition these commentators noted
that the filing requirements of other
paragraphs of section 13 of the 1934
Act—i.e, sections 13(d) and 13(g)
{Generally applicable to purchasers and
tolders of more than five percent of a
class of equity securities registered
under section 12 of the 1934 Act}. 13{e})
(relating to registered issuers that
purchaze their own shares), and 13{f)
{relating to institutional investment

TSection 12(g}(2)}(G}-of the 1934 Act states:

{2) The provisions {requiring registration] shalt
not apply in tespect of—

« e .

{G) any security issued by an insurance company
if all of the following conditions are met:

(i) Such insurance company is required to and
does file an annual statement with tha. .
Commissioner of Insurance {or other officer of
agency performing a similar function) of its
domiciliary State, and such annual statement
conforms 10 that prescribed by the National
Association of Insurance Commissioners or in the
determination of such Stdte commissioner, officer or
agency substantially conforms to that so prescribed.

(i) Such ihsurance company is subject to

“regulation by its domiciliary State of proxies,

consénts, or authorizations in respect to securities
issued by such company and such regulation
conforms to that prescribed by the National
Association of Insurance Commissloners. :

- (iii}- After July 1, 1966, the purchuse and sales of
securities issued by such insurance company by
beneficial owners. directors. or officers of such
company are subject to regulation {including
reporting) by its. domicilisry State substantially in
the maniier provided in section 16 of this title

.- [relating to securities transactions by certain

directors, officers and principal shareholders of the
issuer of such securities] | ¥
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managers who exercise investment
discretion over at least $100 million in
publicly traded equity securities)—
relate to specific occurrences or are only
applicable in certain circumstances,
and, therefore, many issuers of
commercial paper may have no
obligation to file under these
requirements. The comrentators also
noted that application of the section 13
filing requirement would prevent plans
from acquiring commercial paper issued
by many privately-held companies and
subsidiaries of other companies because
such companies also are not required to
file reports under séction 13 of the 1934
Act. Finally, one commentator asserted
that application of the 1934 Act filing
requirement would effectively preclude

. a plan from investing in any commercial
paper issued by a company that does
not meet this requirement because in
most commercial paper transactions it is
not known whether the ultimate
purchaser of the commercial paper is an
employee benefit plan or whether the
issuer or an affiliate thereof is a party in
interest with respect to the plan.

In the Department’s view, it is,
important that a plan fiduciary have
access to relevant financial information
regarding an issuer of commercidal paper
in order-to make an informed decision
on behalf of a plan. In addition, where
such information is readily available,
other interested persons will be ableto
monitor plan fiduciaries’ investment
decisions with respect to commercial
paper. Nonetheléss, the Department is
persuaded by the comments received
that commercial paper that is an

appropriate investment for an employee

benefit plan may be issued by
companies that are not required to file
reports under the 1934 Act, and that
inclusion of the 1934 Act filing
requirement as a condition to the
, exemption might unduly limit the skort-
‘ term investment opportunitias available
to a plan. Therefore, the Department has
deleted this condition in the final
exemption. However, notwithstanding
this change, the Department notes that a
plan ﬁdumary has a general fiduciafy
duty, in determining whether to acquire
commercial paper on behalf of a plan, to
obtain and consider such information as
is necessary to an informed decigjon on
behalf of the plan.

D. Stated Maturity. One commentator
noted that the condition in the proposed
exemption which limited coverage to
commercial paper with a stated maturity
of 270 days or less appears to be derived
from section $(a)(3) of the Securities Act
of 1933 (the 1833 Act), but that section
3(a)(3) contains additional language
modifying the 270 day requirement

which does not appear in the condition
to the exemption.® This commentator
suggested that the condition be revised
to conform to the definition in the 1933
Act. The Department agrees with this
comment and has revised the condition-
accordingly.

E. Employer Securities. One
commentator suggested that the
Department expand the exemption to
include commercial paper issued by an
employer of participants in a plan, or an

affiliate of such an employer, provided it
" is a "marketable obligation” as defined

in section 407(e) of ERISA and
otherwise meets the percentage
requirements of section 407. Another
commentator suggested that the -
condition to the proposed exemption
which required that commercial paper
involved in a transaction subject to the
exemption not be issued by an employer
of participants in the plan (or an affiliate
of such an employer) be coordinated
with section 408(e) of ERISA which -
provides an exemption for certain
transactions involving employer
securities. In the Depdrtment's view,
commercial paper iasued by an
employer of participants in a plan, or an
afflllate of such an employer, may be a

“marketable obligation,” and, therefore, '
a plan's acquisition or sale of such
commercial paper would be exempt
from the prohibited transaction
restrictions of section 406 of ERISA if
the transaction meets the requirements
of section 408(e).? Accordingly, the
Department has decided not to revise
the exemption in response to the
commentator’s suggestions because it .
believes that section 408(e), rather than
the exemption being granted here,
should govern the circumstances in
which commercial paper issued by an
employer may be p‘urchased or sold by a
plan.

Ul. Repurchase Agreements, Most of

the commentators urged the Department
to eliminate or substantially modify

*Section 3(a)(3) of the 1?3 Act provides as
follows:

Section 3. (&) Except as hereinafter expressly
provided, the pravisions of this title shall not apply

to the following clasees of securities:

- o =

{3) Any note, draft, bill of exchange. or banker's
acceptance which arises out of a current transaction
or the proceeds of which have been ar are to be
used for current transactions, and wHich has a
maturity at the lime of issuance of not exceeding
nine months, exclusive of days of grace, or any
renewal thereof the maturity of which is likewise
limited,

The exemption granted here does not extend ta
conduct that is prohibited under section 406(b} of
ERISAiwhile section 408(e) of ERISA. in certain
circumstances, does provide relief from viclations of
sections 408(b)(1) and 406(b)(2). See 45 FR 51194
(August 1, 1880) (to be codified as 29 CFR
§ 2550.408e).

-

several of the Conditions of the proposed
exemption relating to repurchase-
agreements. These objections to the
conditions and the Departnient’s
responses to the comments are
discitssed below.

A. The requirement of a writing. Four -
of the commentators suggested that the .
Department eliminate or modify the
* condition of the exemption that would !
require that a repurchase agreement
covered by the exemption be embodied’
in, or pursuant to, a writteri agreement.
These commentators noted that a
repurchase agreement transaction, like | |
other trarisactions involving short-term |
investments, is consummated very . |
quickly, and, in addition, a repurchase
agreement may be for as short a period
as overnight. According to the
commentators, the only written
evidence of a separate repurchase
agreement transaction may be a
confirmation of the transaction, and, in
the context of the market for repurchase <
agreements, it would be burdensometo |
require a written agreement for each
transaction.

The condition relatmg to a written
agreement was included in the proposed
exemption because the Department had.
concluded that a written instrianient :
defining the rights of the parties to the |

7" agreement was necessary both for the

protection of plans (and their
participants and benefitiaries) and in
order to permit monitoring of a plan's
compliance with the terms of the
exemption. However, the Department,
did not intend that a separate agreement
" necessarily-be entéred into for each
-repurchase agreement transaction.
Therefore, the Department has modnﬁed
the language of the condition to more |
clearly state that a transaction entered |
irfto under a “blanket” written i
agreement would be sufficient to satisfy | ‘
the condition. In addition, the . |
Department has revised the condition to |
provide that receipt of a written
confirmation of a transaction will be
considered sufficient 1o meet the
‘requirements of the condition for N
transactions occurring before a date 90 .
days from the date of this exemption.

B. Financial statements. The proposed :-
exemption included a conditioh that !
would req ﬁﬂ@é&k. broker-dealer or
dealer entering into the repurchase ;
agreement (tie seller) to furnish the plan | |
with its mo$t recent statement of
financiel condition prior tg -entering into ;
. the agreement, and to represent that
there'has béen no material adverse .
change in its fingncial condition since

the date o6f such statement.

Several commentators objected to the

"proposed coridition relating to the
* furnjshing of financial statements,




kN - @

. entgring into such transactions have

- that|the seller, prior to entering into its

- tranpaction, represent that there has

7

l
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indjcating that, because repurchase '
agreement transactions are entered into \
wi? great speed ard for very short

]

{

péfods of time, it would be highly-
bundensome or impossible for a seller to
comply with the condition. In addition,
some of the commentators stated that
thejcondition is not necesary for the
projection of pagticipants because
sellers that are permitted to engage in
rephirchase agreement transactions
puruant to the terms of the exemption
arefhighly regulated and the plan
offirials who are likely to engage in such
trassactions on behalf of a plan are
sophisticated investors who'would
mositor the financial condition of the
sellpr involved in a transaction.™)

The purpose of the condition relating
to the furnishing of financial statements
is stmilar to that underlying the ‘
conflition to the proposed exemption
that related to the filing of reports under
the 1934 Act by issuers of commercial
pappr——I.e,, to assure that plan officials

v AT TR i

access to information that is’necessary
to epaluate the transaction,.and:tox -
assuyre that other interested parties can
assg¢ss the propriety of a plan's short-
term investment activities. The
Department is not prepared, on the basis
of the comments received,ito conclude
thatl furnishing statements of the
financial condition of a seller who
engages in repurchase agreement
transactions with a plan is unnecessary
to apcomplish these purposes. However,
the Department is persuaded that the
condlition as proposed would create
undje administrative . burdens, and that
application of the condition to
transactions that may have already
oceurred would be inequitable.
Thefefore, the condition has been
revised to apply only to transactions
that!are entered into on and after a date
90 days from the date of this exemption, {
and| in addition, the conditipn has been .
modified to reduce the burden of - 1
complying with it. In this regard, one .
comjnentator suggested that the

condition might be revised ta provide

i

e e BT T R i T A T AP NE ST T ey R T T M S Y

firs{jrepurchase agreement transaction
with the plan, undertake to furnish the
plan with statements of financial’
condition as igsued, and, in cannection
with each repurchase agreement

‘beer} no matérial adverse change in the
seller’s financial condition since the
date of the statement last furnished to
the plan, Generally, the Departmént has
adopted this suggestion, However; the
condition also permits a Seller to agree

Fthe instrument pursuant to which the’
repurchase agreement transaction is

Q ! . o

#
. @

entered into that, by entering inta such
transaction, the seller represents that
there has been no material adverse
change in its financial conditlon since
the date of the last financial statement
furnished to the plan that has not been
previously disclosed to the fiduciary ~
with whom the written agreement is
made. This change is intended to allow
the individugls who engage in :
repurchase agreement transactions that

-are covered by the exemiption to

consummate such'transactions without
offering or eliciting a separate
affirmative representation regarding the
seller's financial condition prior to each
transaction. . - -

'C. Securities other than obligations of
the United States. Four commentators
objected to that portion of a condition in

the:proposed exemption which required

that, in order for a repurchase
agreement transaction to be covered by
the exemption, the plan must receive
securities issued or guaranteed by the -
United States or its agencies (United
States obligations). According tp these

- commentators, repurchase agreements

frequently involve securities other than -
United States obligations and, if the
Department limits the availability of the
exemption to transactions involving
such obligations, the condition would
unduly restrict the investment
opportunities available to employee
benefit plans. Further, one of the
commentatord argued that it would be
inappropriaté for the exemption to
preclude a plan from acquiring securities
in a repurchase agreement transaction
that it could acquire directly in a

_separate fransaction.

The Department has modified the
condition in response to the comments
received because it is persuaded that
marketable obligations other than
United States obligations may, as
collateral, provide sufficient protection
of affected plans (and of their

_participants and beneficiaries),

Therefore, under the fina] exemption,
repurchase agreements'may involve.
securitigs other than United States

¥ gbligations, as well as banker's

acceptances, commercial paper and
certificates of deposit,® provided: (1) the
direct acquisition of the securities,
banker’s acceptances, commercial paper
or certificates of \ieposit would not
violate the restrictions imposed by

®.The Departmant has specifically included
banker’s acceptances, commercial paper, and

certificates of deposit in order-to make it clear that

the exemplipn Is available for repurchase
in specifically including these instruments, ‘the
Departrnent does not intend to express an pi

agreements that involve such instruments:. However,

ERISA on a plan's acquisition of holding
of employer securities, and (2) any
securjties that are subject to the
Securities Act of 1933 are obligations-
that are not restricted securities within

" the meaning of Rule 144 of that act.*

D. Value of securities received and
reguirement for the delivery of
additional securities. Under the
proposed exemption, in order for a
repurchase agreement transacation to be
exempt, a plan was required to have
received securities whose market value
was at least 102% of the purchase price
paid by the plan. In addition, under
another condition to the proposed
exemption, if, during the course of a
repurchase hgreement, the market value.

~ of the underlying securities fell below

102 percent of the purchase price, the
plan was required to receive from the
seller, by the close of business on the
following business day, additional
securities the market value of which,
together with the market value of
securities previously delivered or sold to
the plan under the repurchase
agreement, equaled at least 102 percent
of the purchase pricé paid to the plan,
With respect to the requirement that a
plan receive at the beginning of a
repurchase agreement securities whose
fair market value is equal to at least
102% of the purchase price, several
commentators noted that where a
repurchase agreement involves the

. delivery of securities the fair market

value of which is in excess of the
purchase price, the purchaser might be
required to accept a lower effective
interest rate on the transaction. In
addition, these commentators indated
that sellers might be reluctant to engage
in repurchase agreement transactions
with plans if the plan‘is required to
receive such "excess collateral.”

With respect to the requirement that a
plan receive additional securities by the
clase of the next business day when the
fair market value of securities received
under a repurchase agreement falls
below 102% of the purchase price. many
commentators indicated that repurchase
agreements are often for a one-day or
overnight'period. and, that under such
an overnight agreement, there would be
no need to comply with the requirement

¥ In determining whether to engage in a
repurchase agreement transaction that involves
secutities or instruments other than United States

. obligations, g plan fiduciary, in addition 10

asceraining whether direct acquisition of such
sécurities, banker’'s'acceptances, commercial paper
or cartificates of deposit would violate the
reatrictions relating to employer securitles and
détermining whether the securities or instruments
are of appropriate quality for.use.in a répurchase

t

regarding whether these instruments are, or are not,
gecurities, : -

tion, would also be required to

‘evaluate the additional.risks'of the transaction in
rolation to the expected retuin, ' '
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to deliver additional securities because
the agreement would be fully performed
by the close of the next business day
following the day on which the market
value of the securities involved fell
below 102% of the purchase price. In
addition, these commentators stated
that the requirement of daily “marking-
to-market"~i.e., daily'determination of
the sufficiency of the market value of
the securities underlying a repurchase
agreement—would present substantial
administrative difficulties, and,
therefore, imposition of such a
requirement might place employee
benefit plans at a competitive
disadvantage in the repurchase
agreement market,

The commentators suggested several
different ways of modifying the -
“marking-to-market” requirement. Some
suggested that the requirement be
applicable only with respect to
repurchase agreements whose term
exceeds a specified period, such as 15
35 days, and that additional collater:
only be required upon the expiratiog of
a period longer than one day: othefs
suggested that the requirement tha
additional collateral be delivered
related to a different event, such as
substantial decline in the fair mhrket
value of the securities received by th:
plan, or a decline in the value of such
securities to 95% or less of the purchase
price. Still other commentators
suggested that this requirement be
deleted in its entirety but that the
requirement that the securities initially
delivered have a fair market value of at
least 102% of the purchase pnce be
retained.

The requirement that the securities
received by a plan have a fair market
value equal to at least 102% of the
purchase price and the requirement that
additional securities be delivered as
necessary to maintain the fair market
value of securities in the possession of
the plan at at least 102% of the purchase
price were included in the proposed .
exemptlon because such “excess
collateral,” in the Department's view,
would provide meaningful protection to
affected plens and their participants
against the possibility that a seller
would be unable to meet its obligations
under a repurchase agreement and that
the proceeds from the sale of the
underlying securities wonld be .
insufficient to provide the plan with the
benefit of its bargain. However, the
Department also believes that plan
officials should be permitted the
maximum discretion in choosing
repurchase agreement opportunities that
is consistent with the protection of plan
participants and beneficiaries.

Therefore, the Department has modified
the exemption to require that, in order’ -
for a repurchase agreement transaction
to be covered by the exemption, a plan -
ust receive securities at the outset of
the transaction whose fair market value
is at least equal to 100 percent of the
purchase price. In addition, the final
exemption requires that, for future
transactions, the written agreement
pursuant to which the repurchase
agreement transaction is entered into
must provide that if, during the course of
an agreement, the value of the !
underlying securities falls below the.
purchase price, the plan may require the
seller to deliver, on the following
business day, additional securities-
whose market value together with the
market value of securities initially
received by the plan equals at least 100
ent of the purchase price. These

isions are intended to assure that
there is initially full security for the
plan’s investment while allowing plan
fiduciaries some latitude where the
market value of the gecurities initially
received falls below the purchase
price.! . '

E. Other Matter Relating to

Repurchase Agreements. One

* commentator suggested that the

condition providing that the exemption
is not available with respect to a
repurchase agreement where the seller
or an affiliate of the selier has ,
discretionary authority or control with

- respect to the investment of the plan

assets involved in the transaction, or
renders investment advice with respect
to those assets, should be reviged to
make it clear that a determination of
whether a person is providing
“investment advide” will be made in
accordance with the Department's

regulation'?dealing with the meaning of °

that phrase as it is used in the definition
of the term “fiduciary” under se¢tion”’
3{21){A)(ii) of ERISA. The Department’
has decided to adopt this suggestion,
and has revised the condition
accordingly. In addition, for the sake of
uniformity, the Department has made
the same revision to the analogous
conditions of those portions of the
exemption that deal with banker's

""The revised exemption does not pravenl a plan
from negotiating a repurchase agreement that
provides for more stringent initial
“collateralizaticn” and “merking-to-market" 3
terms—or both, and, dépending on the financial -
condition of the seller and the character of the
underlying securities, a fiduciary may be obligated
to obtain such terms before engaging in the
transaction. See section 404{a) of ERISA.

1229 CFR 2510.3-21{¢c).

: acceptances. commercxal pape: and

cerﬁﬁcates of deposit.’’

.Another commefitator noted that the

secuntles underlying a repurchase
agxeement may not be held direetly by
the‘purchaser, but may be held by'a
third party as‘agent for the purchaser, or
in escrow. This commentator requested

_that the Department make it clear that,
- the conditions to the exemption do not

require the purchaser to hold such
securities directly. In the Department’s
view,.a repurchase agreement

transaction that involves the delivery of

the underlying securities to an agent for .

" the plan that is acquiring.the securities

pursuant to the agreement, or delivery of
the securities to an independent third
party in escrow, would be covered by
the exemption, pfovided the other
conditions relating to repurchase
agreements are met, because, under
such arrangements, the seller has
relmqmahed possession of the securities
and, in the case of an agent, the plan has
control of the pergon who recaives the

" securities, and, in the case of an escrow

arrangement, an independent third
person is obligated to deliver the
securities to the plan upon the
occurtence of specified events, (such as
default by the seller). However, soma
arrangements may not actuelly involve
a repurchase agreement. For example,

‘@n arrangement might be nominally a

“repurchase¢ agreement,” but, because
the securities have not been segregated,
the plan would have to take legal action
against tha seller in order to take  *

.possession of them in the event of

default, andother creditors of the seller
might be able to proceed against them.
Siich transactions would not be covered
by the exemption.

Finally, one commentator suggested
that the Department revise thie condition
of the proposed exemption which
required that a plan receive “Interest at
a rate no leis than it would receive in a

_.comparable transaction with an

unrelated party" to provide that the
condition would be satisfied if the
fidumary acquiring the security, acting

- in good faith, reasonably believes that
‘the interest rate is no less than that

‘which would be available at the time
from unrelated parties. The Department
has not adopte this suggestion because
it believes that a fiduciary whq causes a
plan to engage in a repurchase :
agreement: transaction of the kind-
described in the applications and in the
comments recefved should have no
difficulty in establishing his compliance

| with the: condjtion as it was pmposed.

3 5ee the diacuaalon below reglrding the '
inclusion in the firial exempdon of eermin bank
certmcateo of deposit. © -

L3
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. Scope of the exemption.
_Al Section 406(b).One commentator
suggested that the proposed exemption
panded to permit a plan to invest
in commercial paper or banker's
acceptances issued by a plan fiduciary
with respect to the assets involved in
the transaction as well as to permit a
plan to enter intd a repurchase
agreement with such a fiduciary.
According to the commentator, the
* -term investments that are
permitted by the exemption are
analogous to bank deposits described in’
n 408(b)(4) of ERISA, which
es an exemption that permits a
tiary bank to invest plan assists in .
i deposits in certain
"circumstances, and the proposed
exeiption should therefore be
expanded to include relief for
actions involving banker's
acceptances-that is similar to that
provjded for deposits by section
408(b)(4). The commentator also stated
- that puch relief would be appropriate

berthe best investment available to the
plan| and excluding such investments
wotild result in a lower overall yield to
the plan than would otherwise be
. available,
In|addition, another commentator
suggpsted that thosé portions of the
exemption dealing with banker's
acceptances and commercial paper be
expanded to include relief from sections
406(1)(1) and 408(b)(2) of ERISA for
trangactions where a party in interest
acquites such an instrument on behalf of
a plgn pursuant to the' direction of -
another person. The commentator noted
that,|in most cases involving a “directed
account™ transaction, the fiduciary with
authority to make the investment -
. decigion directs the party executing the
- tradg to purchase commercial paper or a
banker's acceptance, but does not
require that the commercial paper be
issued by a particular person or that the
banker's-acceptance be that of a
particular bank. In such circumstances,
the commentator stated, the directed
fiduclary should not be required to
- "scregn” the persons involved inits .
purchase of commercial paper on behalf
of thg plan in order-to determine
whether the purchase would violate
. sectigns 406(b)(1) or 406(b)(2).
Accordingly, the commentator suggested
that the exemption should extend to
‘thase|sections as well asisection 406(a)
ith respect to transactions of the kind

.i« ‘Aescribed, provided that the directed .

( fiduciary was precluded from

¢ purcha’slng its own ingtruments or from
% its own portfolio. . L
:Q The Department has not expanded the

scape of the exemption to allow a plan
¥ to make short-term investments in a
* person who is fiduciary with respect to
% the pldn assets involved in the
transaction because.it does not believe
that the kinds of ihvestments permitted
Y by this exemption are sufficiently
& analogous to the bank deposits
i describéd in: section 408{b)(4) of ERISA
4 to justify providing relief from the
restrictions on fiduciary conduct in
section 408(b) without additional
. independent safeguards.
With respect to directed accounts, a
} fiduciary who receives general
investment instructions.from another
person, but who has discretion to
choose from among several specific
investments, may have interests that
prevent him from exercising his
. independent judgment as a fiduciary in ¥
< connection with an investment in the
- person from whom he receives his
i instructions. ! In addition, since the
person effecting the short term
investment on behalf of the plan must
| necessarily be aware of the fiduclary
from whom he receives investment
instructions, it should not be
burdensome for him to identify that
fiduciary and the affiliates of that
fiduciary. Therefore, the Department has
also decided not to revise the exemption
to provide relief from section 406(b) for °
short-term investment transactions that
involve a fiduciary who receives
investment instructions from another.
One commentator noted that a
%”xduciary, such as a bardk, may receive
.funds belonging to a plan ata time at
which access to markets for short-term
investments is limited or non-existent
(such as a Friday afternoon or the
afternoon of a day preceding a legal’
sholiday), and, according to the
commentator, in these circumstances it
smight substantially benefit the plan to
jenter into a repurchase agreement with
Ythe fiduciary who receives the funds.
The Department has not revised the-
xemption'ta provide relief for the
ansactions described by the
Zommentator because it does not
fhelieve that the comment provides
information suffi@ant to establish a

P oy 4
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- “Por example, 8 fiduclary in such circumstances

{may be affiliated with the person from whom he

wreceives instructions; or the person giving the

sinstiuctions may have discretion regarding the

* tplan's continued use of the fiduciary's services, and
ithese relationships may influence the fiduciary's

@f:islons regarding the investment of plan assets in

istruments issued or aold by the directing fiduciary

thelow regarding certaln transactions Involving a
{Rduciary that do not violate sections 408{b}(1} or
06(b){2} of ERISA. : ’

s,

or one of its affiliates, However, see the discussion -

s

. . *

‘basis for class relief regarding the
circumstances in which it might be '
necessary for a fiduciary to cause a plan
to engage in a repurchase agreement
with itself in order to discharge its
fiduciary obligations to the plan.

Another commentator noted that an
issuer, seller or guarantor of a short-
term investment might also'manage a
portion of the assets of a plan on whose
behalf such investment is made (and
would thus be a plan fiduciary), even
though such issuer, seller or guarantor
has no control over the assets involved
in the transaction. The commentator
expressed concern that such an issuer,
seller or guarantor might, in such
circumstances, be regarded as dealing

* with plan assets In its own interest or

for its own account in violation of

.section 406(b)(1) of ERISA and

4975(c)(1)(E) of the Ccde, or acting on

behalf of a party (or representing a

party) whose interests are adverse to

the interests of the plan in violation of

section 400(b)(2) of ERISA. Therefore,

the commentator requested that the
Department either specifically state that

the conduct described would not

constitute a violation of section 408(b)(1)

and 406(b)(2) of ERISA (and

4975(c)(1)(E} of the Code), or that it

expand the scope of the exemption to -
include relief from those provisions.

In the Department’s view, if a
fiduciary issues, sells, or guarantees a
short term investment that is acquired
by a plan, and if such fiduiciary uses
none of the authority, control or
responsibility that makes him a
fiduciary in connection with the
acquisition of the short term investment
by the plan, he has not engaged in a
transaction described in section
406(b)(1) of ERISA (and section
4975(c}{1)(E) of the Code). In addition,
where a fiduciary issues, sells or
guarantees a short-term obligation that
is acquired by a plan, and such fiduciary
is a fiduciary solely because he is an
investment manager or provides
investment advice with respect to plan
assets other than the assets involved in
the transaction, and does not use any of
the authority, control or responsibility
that makes him a fiduclary in -
connection with the plan’s acquisition of
the obligation, he has not engaged in a
transaction that is prohibited under
section 408(b)(2) of ERISA.

“The same commentator also
expressed concern that where a
fiduciary with respect to a plan feceives
a‘fee for guaranteeing a short.term
obligation that is.i8sued by another i
person, and the invegtment i3 acquired .

by the plan;-the f_iduéiéi might be

considered to have received - - :

»
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nsideration for his own personal
“account from a party dealing with the
plan in a transaction involving the
assets of the planin violation of section

. 406(b)(3) of ERISA:(and section

4975(c)(1)(F) of the Code) even though

.the fiduciary used none of his authority,

control or responslblhty as a fiduciary to
cause the plan to acquire the obligation.
In the Department’s view, the rhere

" ‘receipt by a fiduciary of a fee for

guaranteemg a short term investment
that is offered in an open market and is
ultimately acquired by a plan does not

of ERISA (or a transaction described in

the trustee with respect to the
investment. The commentator also noted
that although the Department’s . -
regulations under section 408(b)(4) ¢
describe what will constitute sufficient
authorization of a plan’s investment in a
bank or other financial institution that
makes the investments in its own
deposits or in deposits of an affiliate, the
regulation provides no guidance with
respect to authorization of transactions
occurring after November 1, 1877, where
the deposit is with a party in interest

- bank or other financial institution other

or an affiliate of that institution). .

constitute a violation of section 408[b)(:?}\1t::n the institution making the deposit

section 4975(c)(1)(F) of the Code)
because the fiduciary received the fee
for guaranteeing the investment and not
in connection with the transaction that
involved the assets of the plan (i.e. the®
plan’s acquisition of the investment).'®
Therefore, no revisions have beeri made
to the exemption in response to the
request.

B. Retroactivity. Several
commentators, while agreeing with the

roposed January 1, 1975, effective date
Ef the exemption, urged the Department
to apply various conditions to the
exemption only prospectivelyiAs
discussed above, the Department has
made several revisions to the exemption
in response to these comments.

C. Certificates of Deposit. One
commentator suggested that the
Department revise the exemption to
permit the acquisition of a certificate of
deposit that is issued by a bank which is
supervised by the United States or a
State if neither the bank nor any affiliate
of the bank has discretionay authority or
control with respect to the investment of
plan assets involved in the transaction
or renders investment advice with
respect to the assets. In regard to this
suggestion, the commentator noted that
section 408(b)(4) of ERISA (and section
4975(d)(4) of the Code) provides an
exemption from the prohibited
transaction provisions of ERISA for the
investment of a plan’s assets in deposits
of a bank or similar financial institution

that is a fiduciary of the plan if the plan )

covers only employees of the bank or
financial institution or if the investment
is.expressly authorized by a provision of

the plan or by a fiduciary (other than the -

bank or similar financial institution or
affiliate thereof) who is expressly
empowered by the plan to so instruct

18 However, receipt of such a fee could constitute
a violation of section 406{b)(3) in certain
circumstances; for example, a violation of section
406{b){3) might occur where it is specifically
contemplated by the parties at the time the
fiduciary receives the fee for guaranteeing the
obligation, that the plan will acquire the shért- term

. investment.

-

erefore, the commentator suggested, it
would be appropriate for the
Department to include such certificates
of deposit in the scope of the exemption
in order to make it clear that they are
. permitted.

The Department has, in genera].
adopted the commentator’s suggestion
and has revised the exemption
accordingly. However, the Department
has not adopted a portion of the
commentator’s suggested revision to the
exemption which merely reiterates the
requirements of the Department'’s
regulations under section 408(b){4).

D. Other Matters. One commentator
urged the Department to expand the
exemption to include investments in,
among other things, loans for
development of alternative energy
sources, and loans that would promote
employee ownership of corporations.
These matters are outside the scope of
the exemption.

General Information

The attention of interested persons is ™
directed to the following:

1. The fact that a transaction is the
subject of an exemption granted under
section 408(a) of the Act and section
4975(c)(2) of the Code does not relievé a
fiduciary of a plan to which the
exemption is applicable from certain
other provisions of the Act, including
any prohibited transaction provisions to
which the exemption does not apply and
the general fiduciary responsibility
provisions of section 404 of the Act
which, among other things, require a
fiduciary to discharge his duties with
respect to the plan solely in the interest *
of the plan’s participants and
beneficiaries and in a prudent fashion in
accordance with section 404[3)[1][3] of
the Act.’

2. The exemption granted here doeg
ngt'extend to transactions prohlblted
under section 406(b) of the Act and.
sections 4975[c)[1] (E} and (F) of the :
Code. L

- -_ 1429 CFR 2550.408b—4.

8 The exemphon set forth lrerein {s
supplemental’ to.,and not in derogation
of, any other provisions of the Act,
including statutory exemptions and
transitional rules. Furthermore, the fact
fkiat a transaction i3 subject toan -
administrative or statutory exemption is
not dlsposmve of whether the
transaction is in fact a prohlblted
transaction.

4. The cldss exemptlon is applicable ’
‘to a particular transaction only if the
transaction satisfies the conditions~_-

- gpecified in the class exemption.

5. In accordance with section 408(a) of
the Act and section 4975(c)(2) of the
Code, and based upon the entire record,
including the written comments _
submitted in response to the notice. of
April 25, 1980, the Department makes :
the following determinations: V
_ (i} The class exémption set forth
herein is administratively feasible;
(i) It is in the interests of plans and of
their participants and beneficiaries; and
(iif) It is protective of the rights of

participants and beneficiaries of plans.

Exemi)tion

Atcordingly, the following exermption
s hereby granted under the authority 6f
section 408(a) of the Act and section
4975(c)(2) of the Code and inaccordance

. with the procedurés set forth in ERISA

Procedure 75-1 (40 FR 18471, April 28,
1975). :

Effective January 1, 1975 the
restrictions of sections 406{a)(1)(A), (B)
and (D) d?f the Act, and the taxes
imposed by reason of. section
4975(c){1)(A), (B) and (D) of the Code
shall ngt apply to an investment of -
—employeebenefit plan assets which
involves the purchase or other -
acquisition, hoelding, sale, exchange or
redemption by or on behalf of an
employee benefit plan of the following:

1. Banker's Augceptances. A banker's
acceptance that is issued by abank if:

A.The banker's acceptance hasa
stated maturity date of one year or less
from date of issue or has a maturity date
of one year or less from the date of |
purchase on behalf of the plan. -

B. Neither the bank nor any affiliateiof
the bank has discretionary authority or
control with respect to the investment of - °

the plan assets involved in the

transaction or renders investment
advice (within the meaning of 29 CFR -
2510.3-21(c)) with respect to those

- asgets;

C. The terms of the‘transaction are at
least as favorableto the plan as those of
an'arm's-length transaction-withan -
unrelated party would be: and,

D, With réspect to transactions e
occumng onor after Apnl 23, 1961 the'
bank issuing the banker 8 icceptance is




7518

. .
-

Vol. 46, No. 15 / Friday: January 23, 1981 / Noticem

Feﬁ;ml{ Register. [

State.

paper if:

B. It
monthl

respe
assets

h

supervised by the United States.or a
1. Commercial Paper Commercial

A1t i3 not issued by an employer any
of whose employees are covered by the
plan or by.an affiliate of such employer

as a stated maturity date of nine
or less from the date of issue,
exclusjve of days of grace, oris a
renewal of an issue of commercial paper
the maturity of which is likewise limited;

C. Neither the issuer of the
commércial paper, any guarantor of the
commercial paper, nor an affiliate of

er or guarantor, has

such igsu

discretionary authority or control with
 to the investment of the plan

knvolved in the transaction-Qr

renderg investment advice (within the

meaninjg of 29 CFR 2510.3-21(c)) with

. market value equal to not less than 100

ercent of the purchase price paxd by

e plan.

E. Upon expiration of the repurchase
{greement and return of the securities or
ther instruments to. the bank, broker-
ealer or dealer (seller), the seller

_ transfers to the plan an amount equal to,

purchase price plus the appropriate

ifiterest.

% F. Neither the selfet nor an affiliate of

the seller has discretionary authority or
ntrol with respect to the investment of

the plan assets involved in the
ansaction or renders investment -

" aflvice (within the meaning of 29 CFR

2510.3-21{c)) with respect to those
apsets.

G. The securities, banker's
apceptances, commercial paper or
céruﬁcates of deposit received by the

condition as.they ¢ are issued and either:
{A) agrees that each repurchase
agreement transaction pursuant to the
agreement shall constitute a =
representation by the seller that ther

has been no material adverse change in
its financial condition since the date. of
the last statement furnished that has not
been disclosed to the plan fiduciary with
whom such written agreement is made; -
or {B) prior to each repurchase
agreement transaction, the seller
represents that, as of the time the
transaction is negotiated, there has been
no material adverse change in its
financial condition since the date of the

-last statement furnished that has not

been disclosed to the plan fiduciary with

whom such written agreement is made.
(4) In the event of termination and

sale as described in (2) above, the seller

respécy to those assets;. pla . pays to the plan the amount of any

D. With respect to an acquisition or ‘(1) Could be acquired directly by the remaining obligations and expenses not
holding of commercial paper (including  plan in a transaction not covered by this  ¢5yered by the sale of the securities or
an acqyisition by exchange) occurring sgction III without violating sections .

on pr after April 23, 1981, at the time it is

6(a)(1)(E), 406{a)(2) or 407(a)} of the

other instruments, plus mterest ata
reasonable rate.

acquired, the commercial paperis . - t; and, If a sellerinvolved ina repurchase
ranked|in onevof the three highest rating (2) If the securities are subject to the agreement covered by this exemption
categorjies by at least one natxonally pkovisions of the Securities Act 0§ 1933, 4115 10 comply with any condition of
recognized statistical rating service: ey are obligations that are not :

this exemption in the course of engaging

in the repurchase agreement, the plan ‘

fiduciary who caused the plan to engage

in such repurchase agreement shall not f

be deemed to have caused the plan to

engage in a transaction prohibited by .

section 406(a)(1](A) through (D) of the ;

Act solely by reason of the seller's g

failure to comply with the conditions of

the exemption. : .
IV. Certificates of Depos:t. A i

certificate of deposit that is issued by a

bstricted securities’ within the
peaning of Rule 144 under that act.
¥ W1th respect to transactions

1. Repurchase Agreements. A

lase agreement [or securities or
instruments under cover of a
lase agreement) in which the
thie underlying securities or -

ised by the United States or a :
broker-dealer registered under plice at any time during the term of the
i Jreement, the plan may, under the
Yitten agreement required by

paragraph A of this section, require the

ho makes primary markets in
ies of the United States-

government or any agency thereof and s¢ller to deliver, by the close of business g . A ’
_ reports|daily to the Federal Reserve o{] the following business day, g?&iﬁ)‘:}msl&f:?&ﬁﬁﬁgrbgl t}i’eag: l!:ﬁ? |

Bank of New York its position with atlditional securities or other ny affili at f the bank h €

respect|to government securities and ing truments the market value of which, any atliliate ol tne as

borrowings thereon, if each of the " discretionary authority or control with

following conditions are satisfied. gourities previously delivered. or sold to respect to the investment of th? plan
A. THe repurchase agreement.is 1¢ plan under the repurchase assets 1nyolved in the tx:ansac‘t lon or
embodipd in, or-is entered into,pursuant greement, equals at least 100 percent of T enders investment advice (w1t}§1n_the
to, a wilitten agreement the terms of té purchase price paid by the plan; meaning of 29 CFR 2510.3-21(c)) with Vs

respect to those assets.
Far purposes of this exemption the
term “affiliate” is defined in 29 CFR

i(2) If the seller does not deliver -
additxonal securities or other
m§truments as required above, the plan

transaclions occurring before Apnl 23, mpy terminate the agreement, and, if . 2510.3-21(e). , .
1981 a written confirmation of a ugon termination or expiration of the Signed at WﬂShlﬂgfonv D.C., this 16th day

repurchase agreement whose terms freement, the amount owing is not paid ~ of January. . [

were at|least as favorable to the plan as ~ tqithe plan, the plan may sell the lan D. Lanoft, ) ];

an arm’
unrelatg
deemed

B length transaction with an urities or other instruments and

a

t

s Administrator, Pension and Welfare Benefit
d party would have been will be  afiply the proceeds against the

o

a

Programs, Labor-Management Services g

Administration, U.S. Department of Labor. ]

IFR Doc. 81-2583 Plled 1-22-81; 8:46 am]
. BILLING CODE 4510-20-M

to satisfy this condition. ligations of the él er under the
B, The plan receives interest at a rate greement, and against any expenses
nojess than that which it would receive - jociated with the sale; and,
in a comparable transaction with an g 3) The seller agrees to furnish the
unrélated party. pfan-with the most recent available
. repurchase agreement has a afidited statement of its financial
duration of one year or less. ciyridition as well as its most recent
D. plan receives securities, - " aflailable unaudited statement, agrees to
banker's acceptances, comiercial - msh additional audited and
r certificates of deposit having a - “uffaudited statements of its financial .

1
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Proposed Class Exemption To Permit
Payment of Compensation To Plan
_Fiduclaries for the Provision of
Securities Lending Services

AGENCY: Department of Labor.
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ACTION: Notice of proposed class
exemption.

SUMMARY: This document contains a
notice of pendency before the
Department of Labor (the Department)
of a proposed class exemption from the
prohibitions of section 406(b)(1) of the
Employee Retirement Income Security
Act 0f 1974 (the Act) and from the taxes
imposed by sgction 4975 (a) and {b) of
the Internal Revenue Code of 1954 (the
Code) by reason of section 4975(c}{1}(E)
of the Code. The proposed class
exemption, if granted, will exempt
certain compensatxon arrangements for
the provision of securities lending
services by a plan fiduciary to an
employee benefit plan, if the conditions
of the proposed exemption are met. If
granted, the proposed exemption would
affect participants and beneficiaries of
employee benefit plans, and fiduciaries
who provide sectrities lendmg services
to such plans.

DATES: Written comments and requests
for a public hearing must be received by
the Department on or before February
23, 1981. If adopted, it {s proposed that
this class exemption will be effective
upon the date of its publication in the
Federal Register. '

ADDRESSES: All written comments and
requests for a hearing (preferably three
copies) should be addressed to the
Office of Fiduciary Standards, Pension
and Welfare Benefit Programs, Room C-
4526, U.S. Department of Labor, 200
Constitution Avenue, N.W., Washington,
D.C. 20218, Attention: “Securities
Lending Services".

The comments received wil] be
available for public inspection in the
Public Documents Room of Pension and
Welfare Benefit Programs, U.S.
Department of Labor, Roon N—4677, 200
Constitution Avenue, N.W., Washington,
D.C.

FOR FURTHER INFORMATION CONTACT:
Roger Thomas, Esq., Plan Benefits
Security Division, Office of the Solicitor,

" uU.S. Department of Labor, (202) 523—

8602. (This is not a toll-free number.)
SUPPLEMENTARY INFORMATION: Notice is
hereby given of the pendency befote the
Department of a proposed class *
exemption from the restrictions of
section 406(b)(1) of the Act and from the
taxes imposed by section 4975 (a) and
(b) of the Code by reason of section
4975(c){1)(E) of the Code.

By notice appearing elsewhere in this -

issue of the Federal Register, the
Department has granted a class
exemption (PTE 81-8) to permit the
lending of securities by employee
benefit plans to banks and broker- -

t

‘respect to such plans, if the conditions

specified in the exemption are met.'PTE
81-8 provides an exemption from the
restrictions of section 406(a)(1) (A) -
through (D) of the Act and the taxes
imposed by section 4975 (a) and (b) of
the Code by reason of secfion 4975(c})(1)
(A) through (D) of the Code.

In the preamble to the proposal that
became PTE 81-8, the Department
described one type of compensation
arrangement for the provision of
securities lending services that could ~
give rise to a violation of section
408(b)(1).! The Department indicated in
the preamble that, although the
Department was not proposing relief
from section 408(b}(1), the exemption
provided by section 408(b)(6) might be
available for the payment of
compensation under such arrangement.

As explained in greater detail in the -
preamble to PTE 81-6, a number of
commentators requested that the
proposed exemption be expanded to
cover section 406(b)(1) because of the
uncertain availability and limited scope
of section 408(b)(6).,Since the
Department had not previously = .
proposed relief from section 406(b)(1},
and since the Department was desirous
of not delaying the grant of the proposed
relief from section 406(a), the
Department decided to adopt PTE 81-8
and to propose a class exeniption from
the prohibitions of section 408(b)(1) of
the Act and 4975({c)(1)(E) of the Code to
permit, under certain conditions -
designed to protect the plans involved,
compensation for the provision of
securities lending services to emp]qyee
benefit plans.

The conditions of the exemption
proposed herein do not limit the form
that the compensation may take,
although the compensation must be
reasonable. In addition, the

j compensation must be paid in
"accordance with the terms of a written
.instrument. The compensation
arrangement must be approved by an
independent plan fiduciary, who may
terminate the arrangement at any time
without prior notice ar penalty to the
‘plan. The proposed exemption also,
provides that the fiduciarytobe
compensated (the “lending fiduciary™)

1Under this type of arrangement a fiduéiary .
teceives, as compensation, a portion of the ‘%

fee” for the loaned securities received by the len
In these circumstances, the amount of the fee

. receivéd by the fiduclary woild depehd both on the

aggregate market value of the securities on loan,
and on the duration of the loan. The amourit of such
fee would, therefore, ba under the control of the &
fiduciary. The Departient has taken the position -
that’such an arrangement would violate the

provisions of section 408(b)(1). See, letter to Arthur

Sporn {Advisory Opinion 76-1111A, February 23,

dealers who are parties in interest with r 19791. ’

_ transactions prohibited under section

must provide the approving fiduciary
with anly reasonably available
information which the lending fiduciary

"reasonably believes to be necessary to
determine whether the autliorization
sHould be made or continued, as well as -
any other information that the approving
fiduciary may.reasonably require,

Notice to Interested Persons:

Because all plan participants and
beneficiaries whose plaris invest in
securities could conceivably be
considered interested persons, the
Department has determined that the
,only practical form of notice is
publication in the Federal Register.

“General lnfo_nnation

"“The attention of interested persons is
directed ta the following:
(1) The fact that a transaction is the
subject to an exemption under section '

" 408(a) of the Act'and section 4975(c)(2):

of the Code does not relieve a fiduciary
or other party in interest of dlsquahfied
person from certain other prowswns of
the Act and the Code. These provisions
include any prohlbited transaction
provisions to which the exemption does
not &pply and the general fiduciary
responsibility provisions of section 404
of the Act, which, among other things.
require a fiduciary to discharge his

. duties respecting thie plan solely in the
interest of participants and beneficiaries
of the plan and in a prudent fashion in

. accordance with section 404(a)(1)(B) of

the Act; nor does it affect the .
requirement of section 401(a) of the
Code that the plan must operate for the
exclusive benefit of the employees of the
w«employer maintaining the plan and theu'

. beneficiaries;

(2) Before any exemption may be ;
granted under section 208(a) of the Act
and section 4975(c)(2) of the Code, the -
Department must find that the
exemphon is administratively feasible,

in the interests of the plan(s) and of their -
* participants and beneficiaries, an

protective of the rights of the
participants and beneficnames of the
plan(s);

{3) This exemption does not extend t?

1

406(b),(2) and (3) of the Act and section
4975(c)(2)(F) of the Code; :

{4) This' exemption is supplemental t(*
arid not in derogation of any other

. provisians of the Act or the Code, '

including statutory or administrative
exemptiong and transitional rules:

* Furthermere, the fact that a transactio

is subject to an administrative or :
statutory exemption is nat dlsposmve f
whether the transaction is in fact-a ‘
prohibited transaction; and

1

T
Y
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- shouldlbe made orrenewed, and any

* /hiduci
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(5) ¥ granted, the pending class
exemption will bé applicable to a
partic ular transaction only if the
transdction satisfies the conditions

-gpeciffed in the class exeniption..

n Comments and Hearihg Request

All persons are invited to subrhit
writteh commentd or requests for a
ring on the proposed exemtion to the
address and within the time period set

exempltion at the address set forth

’

406(b)(1) of the Employee

tt) and the taxes imposed:-by«» - .
sections 4975 (a) and (b) of the Internal
Re\{enlLe Code of 1954 (the Code) by
reason of section 4975(c)(1)(E)-of the
Code ghall not apply to the payment by
an employee benefit plan to:a fiduciary
(the “tending fiduciary”) of
compensation for services rendered in
tion with loans of plan assets

that securities, provided that:

{a) The loan of securities is not
prohibjted by section 406(a) of the Act;

" (b} The lending fiduciary is authorized.
to engqge in securities lending
transagtions on behalf of the plan;

(c) The compensation ig reasonable
and is paid in accordance with the terms
of a written instrument; -

(d) The arrangement under which the

. compepsation is paid is subject o the

prior apthorization of aplan fiduciary

' (the “aEthorizing fiduciary”), who is.

independent of the lending fiduciary and
of any affiliate thereof, and may be
terminpted by the authorizing fiduciary
time without prior notice to the
fiduciary andi‘w,ithout penalty to

{e) No such authorizatjon is made or
renewkd unless the lending fiduciary
shall hhve furnished the authorizing.
fiduciary with any reasonably available
informption which the lending fiduciary
reasonably believes to be necessary to
deternfine whether such authorization .

gardihg the matter that-the authorizing

other rpasonably. available information
I:‘y may r_easong:bly request.

élFor purpoées of this exemp’tion, the
.

ment Income Security Act of 1974

7 am—

rm “affiliate” of another person -
eans: :
{i) Any person directly or indirectly,.
rough one or more intermediaries,
ontrolling, controlled by, or under
jommon control with such other person;
W (ii) Any officer, director, partner,
ployee or relative (as.defined in
gection 3(15) of the Act) of such other
lerson; and
& (iii) Any corporation or partnership of
Vhich such other person is an officer,

* Hirector or partner.

i For purposes of this paragraph, the

xercise a controlling influence over the
anagement or policies of a person
jther than an individual.

Signed in Washington, D.C. this 16th day of

§dministrator, Pension and Welfare Benefit
grams, Labor-Management Services
dministration, U.S. Department of Labor.
Doc. 81-2584 Filed 1-22-81: 8:45 am] !
BILLING CODE 4510-29-M

lass Exemption for Certain
ansactions Involving Mortgage Pool
i@vestment Trusts
ENCY: Department of Labor.
\CTION: Grant of Class Exemption.

érohlbited Transaction Exemption 81-7)

SUMMARY: This class exemption permits,
der certain conditions, transactions
etween plans and parties in interest
vith respect to those plans related to the
ofigination, maintenance and

_ términation of mortgage podl investment

tjusts (mortgage pools), and the
apquisition and holding of certain
jortgage-backed pass-through
cértificates [certiﬁcateﬂ\‘of morigage
ppols by plans. In the absence of the
rgtroactive and prospective relief
-ptovided by this exemption, these
-tthnsactions might be prohibited by the
Fmployee Retirement Inconte Security
Aict of 1974 (the Act) and the Internal
tevenue Code of 1954 (the Code).
EFFECTIVE DATE: January 1, 1975.
H.OR FURTHER INFORMATION CONTACT: -
#/illiam J. Flanagdh, Esq., Plari Benefits
»cu.rity Division, Office of the Solicitor,
i4.S. Departiment of Labor, (202) 523~
7925. (This is not a toll free number.)
PPLEMENTARY INFORMATION: On May
1980, notice. was published in the

" Federal Register (45 FR 29937) of the

nidency. before the Department of

bor (the Department).of a propoesal for -

lass exemption from the restrictions

_ - of sections 406(a). 408(b) and 407 of the

Act, and from the taxes imposed by
section 4975 (a) and (b) of the Code by
reason of section 4975(c) of the Code.
The exemption was proposed on the
basis of four individual:applications
filed by Bank of America National Trust
and Savings Association (D-1448),
Crocker National Bank (D-1449), Wells
Fargo Bank, National Association (D~
1357), and PMI Mortgage Corporation
(D-1447). The notice set forth a
summary of facts and representations
contained in these applications, and
referred interested persons to the
applications for a complete statement of
facts and representations, The
applications have been available for
public inspection at the Department in
Washington, D.C.

Public comments and requests for a
hearing with regard to the proposed
class exemption were received pursuant
to séction 408(a) of the Act and section
4975(c)(2) of the Code, and in
accordance with the procedures set
forth in ERISA Procedure 75~1 {40 FR
18471, April 28, 1975). Notice of a public

_ hearing on.the proposed class

exemption: was published on August 1,
1980 (45 FR 51318), and the public
hearing was held on September 9, 1980.
The record of this hearing remained -
open until September 23, 1980 and
additional comments were received.
Upon consideration of all of the

. comments submitted and testimony
,received, the Department has

determined to grant the. propased class
exemption, subject to certain
modifications. These modifications and
the major comments are discussed.

‘below.

Description of the Proposal

The proposed class exemption
contained in the notice of pendency
provided conditional relief prospectively
and retroactively to January 1, 1975 for
transactions involving the origination,
maintenance and termination of
mortgage pools, and the acquisition and
holding by plans of certificates issued
by mortgage pools. Section I(A) of the
proposed exemption would provide
relief from-the restrictions of section
406(a) and 407 of the Act and section ¢

. 4975(c)(1) (A) through (D) of the Code for

the sale, exchange or transfer of
certificates between a plan and a pool
sponsor when the pool sponsor or poal

trustee is a party in interest withrespect

to such plan. Section I{A) also- would
provide suchrelief for a variety of listed
transactions necessary to fulfill-the
terms of the pooling and servicing. |
agreement governing-each. pool: This.list
of transactions was derived from the
applicants' descriptions of the
operations of their mortgage pools. The




-
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specific conditions pertaining to each
listed transaction were also taken from
the representations of the applicants.

Section I(B) of the proposal would
provide conditional relief from section
406(b) (1) and (2) of the Act and section
4975(c}(1)(E) of the Code for the sale
exchange or transfer of certificates
between & plan and a pool sponsor
when the pool sponsor or pool trustee is
a fiduciary with respect to such plan.
Such relief would be available provided
that: (1} a fiduciary who is independent
of the pool sponsor and pool trustee and
who has the authority to manage and
control the assets of the plan approves
the purchase of certificates; (2} the plan
pays no more for the certificates than
would be paid by an unrelated third
party in an arm's-length transaction,; (3}
the plan pays no investment
management, investment advisory, sales
commission or similar fee to the pool
sponsor with regard to such sale or
acquisition; and (4} the total value of
certificates purchased by all plans with
respect to which the pool sponsor or
pool trustee is a fiduciary shall not
exceed 10% of the amount of the
offering.

Section 1{C) of the proposed
exemption would provide relief from the
restrictions of section 406(b)(1} of the
Act and section 4975(c){1)(E) of the Code
for the collection, holding and
investment of individual mortgage
payments by the pool sponsor prior to
the date of disbursement to certificate
holders, and the retention of a specified
portion of the interest by the pool
sponsor as part of its compensation for
organizing and servicing the mortgage
pool. Relief for the retention of
prepayment, late payment and
assumption fees by the podl sponsor
would be provided by section (D] of the
proposal.

Section II of the proposal contained

- four general conditions applicable to all

° of the transactions listed in Section I,

Condition 1 provided that the
certificates must have been issued in a
public offering registered under the
Securities Act of 1933 pursuant to a firm
commitment underwriting. Condition 2
requlred the maintenance of a system
for insuring or otherwise protecting the
pooled mortgage loans and the property
securing such loans up to an amount not
less than the greater of one percent of
the aggregate principal value of the
pooled loans, or the principal value of
the largest pooled loan. The condition
went on to specify the ways in which
such a system must be structured. These
specifications were based on the
applicants’ representations. Condition:3
required that the pool trustee not be an

affiliate of the pool sponsor. Condition 4
provided that the sum of all payinents,
made to and retained by the pool
sponsor in connection with a mortgage
pool, and all funds inuring to.the benefit
of the pool sponsor as a result of the
administration of the mortgage pool,
must represent not more than adequate

" consideration for selling the mortgage

loans plus reasonable compensation for
services provided by the pool sponsor to
the pool. .
Section III of the proposal contained
definitions of the terms “pool sponsor,”
“mortgage pool,” “mortgage pool pass-
through certificate,” and “affiliate.”
These definitions generally reflected the
representations of the applicants. .

Discussion of the Comments
A. Structure of the Exemption

As noted above, the proposed class
exemption would provide detailed relief
in response to the applicants’ requests.
This was especially true in section I of
the proposal. which listed the individual
transactions exempted along with the
specific conditions applicable to each
transaction. It was the Department's
intention that this specificity provide the
basis for a detailed analysis of the ways
in which the provisions of the Act
affected investments in mortgage pools.

While praising the thoroughness of the
Department's proposal, many
commentators noted serious.problems
with this specific, transaction-based
approach. Most indicated that the
mortgage pool investment.industry is
still relatively young and is constantly

*developing new metbods of operation.
The commentators argued that the
Department’s proposal would, if
finalized in the same form, require rigid
adherence to the present modes of _
operation, thus preventing possibly
beneficial innovation.

Several commentators also indicated
the difficulties inherent in drafting and
administering an exemption in the form
proposed. In order to demonstrate the
problems in basing a class exemption on
a supposedly comprehensive list of
transactions, the commentators brought
to the Department’s attention a number
of transactions omitted from the list. The
commentators further noted that
mortgage poals maintained by sponsors
other than the applicants may vary in
certain minor ways from the applicants’
pools. While these variations may not
be sufficient to undermine the basis for
granting class relief, the effect of such
differences could render a specific,
transaction-based exemption_
inapplicable to transactions posing no
greater possibility for abuse than those

.
- .

Ny

“associated WItp the pools descnbed in

the applications.
The Department has carefully -
reviewed these coriments and has

- decided to restructure the final class

_transactions individually. Secti

exemptxon in the'more generalized
maniier suggested by the commentators,
Thus, saction I of the final exemption
provides relief for several types of
transactions, but does not list thoge

n
contains several conditiang appli¢able

|

[

|
|
|

to the relief provided in segtion I/ These '

conditions aré designed to assure

certain levels of protection for investing

plans, rather than to require strict

conformanse to a specifically described

program. Section Il contains definitions

" designed to provide exemptive relief for

a broader spectrum of entities involved
in the mortgage pool investment
industry. The provnsnons ‘of these
sections, and the ways in which they
reflect mod1ﬁcat10ns made in response
to coments received.regarding the
proposal, are dxscussed below.

B. Section IA) .
Section I(A) of the final exemptxon

provides relief from sections 406{a} and “ ,
407 of the Act and section 4975(c)1) (A) |- -
through (D) of the Code for the direct or |

indirect sale, exchange or transfer of
mortgage pool certificates between the
sponsor of the mortgage pool and an
employee benefit plafi when the

sponsor, trustee or insurer of the pool is

a party in interest with respect to such
plan. Such relief is available provided
the plan pays no more tharn fair market.
value for gu icates, and the rights
and interests-evidenced by such
certificatés are not subordinated to the
rights and interests evidenced by other

- certificates of the same morigage pool. -

Section I{A) of the final exemption also
provides-relief for the continued holding
by a plan of such certificates.

This section of the final exemption is
essentially similar to paragraph I{A){1)
of the proposal. However, the
Department héas received several
comments regarding this provision. First.

‘certain commentators questioned

whether the relief would extend to-

-transaction#in the secondary market. In

response, the Department notes that it
intended the relief provided in this
section to apply only to the initial sale
of certificates. In:order to clerlfy this,
the Department has modified
paragraph to apply only to the sale.
exchange or transfer of certificatés in
the initial issuance of certificates. Also,
in this regard, the Depariment notes that
several other copmentators have -
indicated that they anticipate that
transactions in the secondary market

would be so-called *blind transachons.
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As such, these transdctions would not
be gubject ta the prohibited transaction
proyision of the Act. See H.R. Rept. 93—
1280, '93d Cong., 2d Sess. 307 (1874). To
the-pxtent a sale of certificates between
a plan and a party in interest ifi the
secondary market is not, for whatever
reagon, a blind transaction, such
transaction is npt exempted under the
provyisions of this class exemption, and
wotuld be’a prohibited transaction.
bcond, at the request of several
commentators, the final exemption
provides relief for the continued holding
by 4 plan of certificates purchased or
otherwise acquired in accordance with
the bther provisions of section I(A).
Such relief had been omitted frcsm the
~ ptoposal. -
Third, section I{A) of the final
exgmption provides relief when the pool
- ‘sponsor, trustee or insurer is a party in
interest with respect to a plan
purchasing cértificates. The proposal
refdrred only to the pool sponsor or
trugtee. One commentator argued that
relief might be necessary when an
insyrer of the pool i8 a party in interest
with respect to an investing plan;:
'Another commentator abjected to the
refdrence to the pool;trustee since, in the
conmymentator’s belief, the trustee is' a
totdlly disinterested party with respect
to the sale of certificates. The
Degartment has decided to provide
relief when either the ingurer or the
trudtee is a party in interest since such
reli ﬁf has been reqiested. The fact that
relief is available, however, {s-not
-dispositive of whether:such transactions
arelin fact prohibited.!

C. Section I(B)

ction I(B) of the final exemption
provides conditional relief from the

res{rictions of section 406(b) (1) and (2) ' |

of.the Act and section 4975(c)(1)(B) of
the|Code for the direct or indirect sale,
exghange or transfer! of certificates
betveen the sponsor of a mortagage
podl and a plan when the pool sponsor,
insyrer or trustee is-a fiducidry with
respect to the plan assets invested in

" such certificates. Thisisection is based
on section I(B) of the proposal, but with
s€
response to comments received.

irst, the proposal frqferredf to
fidueiaries with investment discretion
with respect to an investing plan.
Several commentators stated that this
formulation was too broad for the’

. perceived prohibited transaction since
many plans have mdre than one’
fidpciary with investment authority. -
Thps, for example, a pool s’p(‘?nsor-might
be|a fiducidry with infeéstment
digcretion with fespect to a gortion of

eral important médifications made in £

pool certificates, and would therefore
not need an exemption from sections:
) 406(b) (1) and (2}. In light of these
comments, the Department has modified
the provisions of section I(B] to refer to
situations in which the pool sponsor,
é insurer. or trustee ig a fiduciary with _
1 respect to the.plan assets invested in
pool certificates:

Second, section I(B](1) of the final
exemption contains five conditions on
the purchase of certificates when the
% pool sponsor, trustee or insurer is a
A fiduciary with respect to an investing
plan. The proposal contained four
¢ conditions. Condition (1) of the proposed
exemption required that the decision to
purchase certificates be made by an

to manage and control plan assets.

' Proposed condition (2) required that the

{ plan pay no more for the certificates
than would be paid by an unrelated

1l third party in an arm’s-length
transaction, Both of these conditions

! have been adopted without change.

| The third condition in the proposal
required that the plan pay no ihvestment
4 management, investment advisory, sales
t commission or similar fee to the pool

E sponsor with regard to the acquisition of

certificates. One commentator indicated

that the condition could be interpreted

to prohibit the pool sponsor from

collecting either its investment

management fee from the plan or its

L servicing compensation from the pool..
The Department intended that this

3 condition would prohibit the direct or
indirect payment by a plan to a plan
fiduciary of double fees for the same
services. To the extent that a pool
sponsor is a fiduciary with respect to a

4 plan, and the services furnished by the
pool sponsor to the plan which give rise

j to the investment managenient fee are
different from those giving rise to the

it pool servicing compensation, the

# Department does not believe that this
condition would prohibit the collection

? of both fees. Therefore, in light of these

i clarifications, this condition has been
adopted as proposed. _ h

| The fourth condition irl the proposal

provided that the total'value of all

certificates purchased by all plans with

respect to which the pool sponsor or

- & ‘trustee is a fiduciary shall not exceed

1 10% of the amount of the offering. A
“large number of commentators argued

3 that this condition was foo restrictive
and would rob pool sponsors of the
flexibility necessary to market-pool

certificates. These commentators stated

further that such a-condition would

- {¢-discriminate against pool sponsors who
. ! ; i -k might-be fiduciaries for a large number
_.plgn assets other than those invésted in i

of plans, Because of these:comments,

independent fiduciary with the authority

B

and in lightl of the new conditions

_ adopted in section I(B)(1) of the final

exemption, the Department has decided
to delete this condition. :

In the final exemption, the
Department has adapted new conditions
(d) and‘(e). These conditions parallel the
provisions of section 407(e)(2) of the
Act, which define, in part, the term
“marketable obligation.” One of the
commentators suggested this approach
as a means to accomplish the ‘
Department's original aims in this class
exemption in a way that would not be
disruptive of current practices. Thus,
condition.(d) provides that the total
value of the certificates purchased by a

* plan must not exceed 25% of the amount

of the issue. Condjtion (e) requires that
at least 50% of the issue is accquired by
persons independent of the pool
sponsor, trustee or insurter. (The term
“persons independent of the pool
sponsor, trustee or insurer” is difined in
section III(F), discussed below.) The
Department believes that these
conditions guard against the potential
abuse of “dumping” certificates on a
plan, while at the same time allowing
pool sponsors sufficient financial
flexibility. In the Departmeiit's view,
they also reduoce the possiblility that
pool certificates will be sold to plans at
an unfair price by providing for an
independent assessment of that price.

D. Section I{C)

Section I(C) of the final exemption
provides conditional relief from the
restrictions of sections 406(s) and (b)
and 407 of the Act and section 4975(c) of
the Code for all Yransactions in
connection with the setvicing and

"operation of mortgage pools. Section

1(C) is designed specifically to meet
requests that the exemption be more
broadly drafted. Aside from the sales of
certificates covered by sections I{A) and

I(B) of the final class exemption, all of

the transactions listed in the proposal,
and magt of the additional transactions
suggested by the commentators, occur
as a result of the internal functioning of
the mortgage pool investment trust. As
described by the applicants and
commeritators, these functions are
primarily ministerial in nature, involving
such responsibilities as the collection
and processing of payments, the
organization of indemnification
prooedures, and the investigations
necessary to assure that warranties
have been met. All of these functions
are governed by the terms of the pooling
and servicing agreement under which
the poolis organized, As noted ‘
previously, because such pooling and

~ servicing agreements may vary.in

certain technical ways, it becomes
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difficult to list comprehensively all of
the transactions which may occur
pursuant to such agreement and which
may be eligible for exemptive relief.

As a result, the Department has
decided to dispense with the technique
of listing individual transactions in this
case and to provide more general relief.
It should be understood that relief

- contained in section I(C) of the final
exemption i3 intended to extend to all
thsoe transactions listed in sections
I{A)(2) through (15), X(C), and I(D) of the
proposal. However, this relief is not
limited to transactions so listed.'
Further, the only conditions applicable
to such relief are those actually listed in
the final exemption, and not those
indicated only in the proposal.

The relief contained in section I{C) of
the final class exemption is provided ¢
subject to two conditions. First, the
transactions must be carried out in
accordance with the terms of a binding
pooling and servicing agreement which
governs the operation of the pool.
Second, the pooling and servicing
agreement must be made available to
investors before they purchase pool
certificates. These conditions are simply
corollaries of the representations of the
applicants and commentators that'the
terms of the pooling and servicing
agreement afford adequate protection
for all certificate-holders and that the
terms of the agreement generally are
disclosed prior to the time certificates
are purchased. These conditions assure
that an investment plan will be aware of
the terms of the pooling and servicing
agreement, and that those terms will in
fact govern the operation of the pool.

It should, of course, be noted that
these conditions must be read in light of
the conditions contained in sections I(A)
and I(B) of the final exemption. Since
the price of a certificate should reflect,

/amoung other things, the quality of the

‘ protections afforded investors under the
pooling and servicing agreement, .then
the fair market value, arm's-length, and
percentage limitations in section I{A)
and I(B) will operate along with the
conditions in section I{C) to provide 3 an
acceptable level of protection for
investing plans.

tFor )| 1g the tra t not listed
*in the: propcsal but covered by this final class
exemption are transactions peculiar to vatiable rate
mortgages. As noted in the preamble to the
proposal, 45 FR at 20839, n.9, the Department °
intended to provide relief far paals composed in
whole or in part of variable rate mortgages.
Nevertheless, some commentators qusstioned
whether the exemption would cover suck pools. The
Department believes that the provisions of the final
exemptlion are broad enough lo deal with the
specific issues raised by variable rate mortgagn
pools, and that no speclal _provisions for these pools
8ra necessary.

E. Section D) -

Serveral commentators noted that the *
proposed exemption provided no reflief
for situations in which prohibited

transactions may arise solely because a -

plan owns a pool certificate, These |,
commentators stated that, subsequent to
purchasing a cettificate, a plan may, for
example, have dealings with the pool
sponsor regarding matters having
nothing to do with the mortgage pool.
The commentators indicated that, under
such circumstances, a large number of
inadvertant, technical prohibited
transactions cotld result when no
potential for abuse existed. These
commentators have therefore requested
general exemptive relief for such
“external” transactions.

The Department has carefully

- considered this comment in light of its

past practice regarding similar requests.
In Class Exemption 80-51 {45 FR 49709,
July 25, 1980) for Certain Fransactions
Involving Bank Collective*investment
Funds, the Department provided, among
other things, broad relief for certificate .
transactions between a collective
investment fund.and a service provider
with respect to a plan investing in such
a fund. Similar relief was provided in
Class Exemption 78-19 {43 FR 59915,
December 22, 1978) for Certain
Transactions Involving Insurance
Company Pooled Szparate Accounts.
The present request would extend

-beyond relief for service providers and

would apply to a potentially large
number-of unspecified transactions.

It has been represented and the
Department believes that an investment
in a mortgage pool is fundamentally
different from an investment in a bank
collective investment fund or an
insurance.company pooled separate
account. A mortgage pool is a fixed pool
of loans; these assets generally are not
subject to change once the certificates
have been sold, except as mortgages are
paid off and the principal and interest
passed through to certificate-holders. -
Although the pooled loans are heldin
trust for the benefit of certificateholders,
included investing-plans, the
Department does not believe that the
mere existence of such an arrangement
or the provision of the services . .
attendent upon an investmentina
mortgage pool, would, absent other
factors, pose such a potential for abuse
as to preclude exemptive relief. ,

In addition; the Department notes that

the structyfe of the mortgage pool - 1
relationghip provides additional :
* '~ . guthority

safeguitds against the potentlal for
abuse: The pool.ing and semyicing
agreement requires that certdin services

mustwovided with regard ta the pool’

regardlesdn}the ldenﬁty of-individual
certificfteholders. When a plan -
comtemplates investing an an issue of
pool certicates, this exemption requires
that the pooling and servicing agreement
be made available to the plan prior to
the purchase of certificates. When the
pool sponsor is*also a fiduciary with

repect to an investing plan, this

éxemption requires that an independent
fiduciary decidé whether to purchase
pool certificates upon consideration of
the pooling and servicing agreement and
other relevant information. Thus, the
relationship established by the purchase
of a pool certificates is far more
attenuated than the usual, direct

- relationship established by the purchase

of a pool certifigate is far more ' .
attenuated than the usual, direct
relatlonslnp between a plan and a .
service provider.

Therefore, the Department has
decided to adopt this comment and has
added section I(D) to the exemption.
Section I(D) provides relief from the -
restnchons of section 406{a) and 407 of

eh Act and the taxés imposed by .
section 4975(a) and (b) of the Code by
reason of section 4975(c)(1){A) through
(d) of the Code for any transactions to. ..
which such restrictions and taxes would

- otherwise apply merely because a

person is deemed to be a party in
interest (including a fiduciary) with -
repect to a plan who provides services
to the plan. orwho has a relatlonslup to
a service provider described in section
3(14) (F}, (G). (H) or (I} of the Act. solely

- by reason of the ownership of a

certificate by such plan. The Department
notes, however, that this exemption
would not be available if such person
were a party in interest with respect to
the plan-because of any other pre-
existing or subsequent relationship with
the plan. *

F. Section II-General Conditions

Section 1 of the*final class exemption
contains three conditions applicable to
the relief provided in Section I. Each of _
these conditions is based on one of the
condmons contamed in the proposal

21t should be noted that this commentator also
requested relief from the provisions of section -
406(b) of the Act and section 4975(c)(1)(E) and (F] of -
the Code of tranvactions between a plan and person.
deemded to be a fiduclary with respect to that plan
salely be reason of a the plan’s owneiship of a
certificate. Neither the applicants nor the
commentators have identified any fansaction
outside of the mortgage pool relationship ‘which
woilld be prohibited under these sections merely
because the pool spénsor exercised fiduciary -

ugferred golely by reason of the plan's -

ownership of pool cértificates. As'a result, section
1(D) of the exethption provides no relief from section
lhmgx({’f the Act or aecﬁon qsvs(cjmm fmd F)of

e 3.
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(1) Insurance andllndemlﬂcatwn.

bndition 1 requires the establishment

for each pool of a system for i msurmg or?

erwise protecting the pooled -

prtgage loans andithe property

and for mdemmfmg%
&

curing such lbans;
rtificateholders against reductions in
pass-through payments due to loan
defanlts or property: damage. The
mfnimum amount for such coverage
mbst be not less than the greater of the
orje percent of the aggregate principal
- balance of the covered loans, or the 7
principal balance of the ]argest covered Y
lopn. ;
[This condition is based on phragraph |
H{A)(2) of the proposal but hgs been
modified in response to commepts in ¢
" two ways. First, the proposal réquired @
thpt this protection be provided by cne
offthe systems listed in subparagraphs |
1{A)(2) (a) through (d) of the proposal.
latge number of commentators stated
that this stipulationiof methods rendered?;
this provision overly restrictive. They &
arguéd that is would prevent - ¥
devélopment of safer, more efficient ‘
methods to accomplish the same‘level of|
. prhtection. Upon consideration of these {
camments, the Departmient has i
eliminated this provision. ’ﬁ
Second, the proposal required that
when a pool sponso; purchased hazard
and mortgage insurance from a private
ingurer, such insurer could not be an
affiliate of the pool eponsor or pool
1stee. One of the applicants, PMI
Mprigage Corporatipn, had requested
- relief for pools using an affiliated .’
ingurer, but had not, in the’ Department
oplinion, provided suff:cxent information
o which to base the findings required |
by section 408(a) of the Act for the
) Pr pposal of an exemphon under those
circumstances. However, after the.
pyblication of the proposal, PMI and the |
other commentators argued that it would’
‘bd inconsistent to prohibit the useiof an
affiliated Instrer while allowing apool
to|self-insure, as ‘proposed, through a
system of subordinated certificates and
. a feserve fund, They also noted that an :
affiliated insuret would be subjectite  :
state-insarance regulation. In light of 4
these comments, the Department has ¥
deleted this prohibition from the fina]
exemption.
(2) Independent Trustee Condltion 2 g
£
§
§

requires generally that the pod] tristee

net be an affiliate of the pool sponsor.
his condition {s the same as paragraph |

1[A)(3) of the propossl with one )
odification. In its comment, the .

Federal National Mortgage Associ

indicated that, as a puplic entif

“mijght possible establish mortgage, pools.
it\was prohibited by statute from | .-

tra nsfe'mng mortgages from its portfoho .

' ) ] l

B
SN

into the control of an independent
trustee, Th® Department, in recognition
of the public policy expressed by such
statutory provisions'and of the -
additional safeguards usually present
when a public entity is the pool sponsor,
has adopted this comment and'made the
independent trustee requirement
inapplicable'inthe case of a
governméntal or quasi-governmental
entity such as the Federal National
Mortgage Association.

(3) Funds retained by the pool
sponsor. The third condition listed in
Section II provides that the sum of all
payments made to and retained by the
pool sponsor, and all funds inuring to

] . the benefit of the pool sponsor as a
result of the administration of a ‘
! mortgage pool, must represent not more
‘than adequate consideration for selling

the mortgage loans plus reasonable
compensation for services provided by
the pool sponsor to the pool. This
condition is identical to paragraph
1I(A)(4) of the praposal. One

commentator criticized this condition as

unnecessary, and said that thé .
Department should let the marketp]ace
determine the pool sponsor’s
remuneration. However, as the
Department explained in the preamble
to the proposal (45 FR 29937, 20939 n
10), this condition doe$ nothing more
than repeat the requirement for the
continued applicability of the exemptive
relief accorded the provision of certain ,
services under section 408(b)(2) of the
Act and section’ 4975(d}(2) of the Code
when no more than reasonable
compensation is paid by the plan for
such services.? Accordi
Department is adoptin, thls condition as
propased.

{4) Public Offerings. The proposal
. contained a general condition requiring
that all certificates purchased by plans
pursuant to a final exemption be issued
in a public offering registered under the
Securities Act of 1933 pursuant to a firm
commitment underwriting. All of the
commentators addressing this provision
. opposed its adoption. Many noted that
public offerings must be fairly large in
. order to be profitable, and this :
-tequirement would eliminate all but the
| largest entities as potentxal pool
sponsors due to the increased cost.
Other commentators contended that
public offerings are mﬂexxble '
investment vehicles and would not
allow sponsofs and investors alike to
take advantage of market trends. Other

' commentators noted that private
- placements offer no mgmﬁcant

*For a fuller discussion of thls point; see the ~
Preamble to the proposed exempuon 45 l"R 20037,
20842 n. 17-18, v

i

addmonal nsk fcr investors. These
co entators made similar statemnts
regard to the firm commitment
un erwriting requirement,
The Department notes that the

" applications upon which the proposal

was based focused primarily on publicly
offered pools distributed through firm
cormmitment uriderwritings. Although
mention was made of other marketing
methods, there was insufficient
information in the record upon which to
base relief for private placements even
if such relief had been requested. In the
case of any exemption application, the
applicants bear the burden of bringing
before the Department the information
necessary to make the findings required
by section 408(a) of the Act.

In responseto the proposal, the
commentators have supplied the
Department with copious.information
regarding the advisability of private
placements of pool certificates. They
have indicated that the mortgage
industry has traditionally used private
placements, although the applicants
have not consistently used this method
for offering pool certificates. The

“commentators have also made a number

of helpful suggestions for additional
safeguards if the Department believed
such extra protection to be necessary in
the case of private placements. As
explained above, the Department has
adopted several of these suggestions.

As a result, the Department has
deleted the public offering, firm
commitment underwriting provision. The
Department believes that the conditions
contained in the final exemption provide
sufficient protections for plan

- participants.*

G. Section lll. Definitions

Section III of the final exemption
contains definitions of terms used
elsewhere in the exemption. These

*As a related matter, one of the applicants had
requested that the Department grant relief for the
use of arraffiliated underwriter to market pool
certificates. In the preamble to the proposal, 45 FR
29937, 26941 n.15, the Department refuged to
propose such relief. The Department did not believe
at that time it had sufficient information upon which
to base such relief. A number of commentators have
furnished the Department with additional
information in support of this request for relief.
However, due to the changes made in the final
exemption which provide relief regardless of the
method in which the certificates are marketed.
specific relief In this area 18 no longer necessary.
The exempltion has been revided, in view of the -
relief which will now be available for trangactions
{nvolving fiduciaries, to provide that no
underwriting fee or similar comperisation can be
paid to the pool sponsor or its affiliate regarding the
acquisition of pool certificates when such persons
are ﬁduclnrles wihth respect to ths assets involved in
the ti ; In these circu the
Department does not believe the commentatars
have demonstrated that there is justification for

* such compensaﬁon
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_ definitions are based on those contained
in the proposal, with several changes
and additions in response to comments.

(1) Pool Sponsor Section III[A)
defines the teym "pool sponsor. " This
definition has been modified in two
ways from the proposal. First, the
proposal indicated in part that the pool
sponsor was the entity which organizes
and continues to service the pool.
Several commentators noted that the
pool sponsor often delegates the
servicing of the fund to an affiliate, or to
the institutions from which the sponsor
purchased the pooled loans. These
commentators suggested that the
definition be modified to apply to
entities which organize or service the
pool. However, this formulation would
raise all service providers with respect
to the pool to the status of pool sponsor.
In order to avoid this anorolous result,
and at the same time to accommodate
the concerns expressed by the
commentators, the Department has °
modified this provision to refer to the
entity which orgamzes. and either
continues to service or supervises the
provision of services to, a mortgage
pool.

Second, the proposal limited the
definition of pool sponsor to thosé
entities which made the pooled loans or
purchased such loans from the original
lender. Several commentators noted
that, in the case of so-called “conduit”
pool sponsors, loans may not be
purchased directly from the lender but
from brokers or other third parties. They
indicated that the proposal woulg
prevent them from participating in the
mortgage pool market. The Department
originally proposed this definition to
provide an accurate description of the
pool sponsor as represented in the
applications. In light of the,
commentators’ concerns, the
Department has decided to delete this
restriction.

(2) Mortgage Pool. Section 1II{B)
defines the term mortgage pool. This
section contains one minor modification
from the proposal. The proposal referred
only to deeds of trust, In light of the fact
that many states do not permit the use
of deeds of trust, the Department has "
expanded this reference to include
mortgages.

The Department has received a
number of comments regarding various
provisions of this section. First, the
proposal would apply only to pools of
first mortgages or first deeds of trust.
Two commentators requested that this
be expanded to include junior lien loans.
They indicated that junior lien loans
often have a better loan to value ratio
than first mortgages, and also provide a
higher return over a shorter period of

- geographic atea. Rathe

time. They indicated that it was their
belief that a pool of junior lien loans
would be a higher quality investment *
and should, therefore, be accorded
exemptive relief.

The Department notes that the
proposal was based on information
regarding pools of first mortgage loans.

The applications, comments and hearing

testimony all indicated that first
mortgage pools have a structural
uniformity which makes class relief
possible. The Department has not
received similar information concerning
second mortgage pools. While there is
nothing on the record reflecting
adversely upon the quality of
investment in second mortgages and
second mortgage pools, the record is
similarly silent regarding the extent to
which second mortgage pools differ as a
general matter, from first mortgage
pools. Different conditions may be
necessary for pools of second mortgage
loans. In the absence of sufficient
information upon which to base class
exemptive relief, the Department has-
decided not to adopt this comment and
the final exemption is restricted to pools
of first lien loans.

Second, one commentator requested
that the definition, which is restricted to
pools organized as trusts, be expanded
to intlude limited partnerships. With
regard to this suggestion, the .
Department notes that the structure of
the exemption and the presence of
certain conditions, such as the
independent trustee requirement, are
premised on the trust format. The
Department at this time does not know
to what extent the partnership format
would pose additional problems or
involve additional prohibited
transactions. The Department is also
unaware of the extent to which limited
partnership mortgage pools require class
relief. Therefore, the Department does
not accept this comment. This does not,
however,.preclude the commentator
from seeking individual relief.

Similarly, the Department teceived
two comments requesting relief for the
commentators’ specific programs. Bo
differed significantly from the other .
programs described to the Departmerft.
One involved the issuance of debt
securities to finance mortgage
purchases. The other involved a
program to provide mortgage and
construction financing i mgh a specified

r than radically
modify the terms of the proposal to
accommodate these commentators, the
Department invites them to seek

. lydmdual relief.

{3) Cemfzcates Section III(C) defines
the term “mortgage pool pass-through
certificates.”

e proposal required that

such g:erhﬂcatea" provn(b monthly,pass-
_ through payments. Several
commentators noted that some pools
provide quarterly or other periodic
payments Upon consideration of these

comments,.the Department has decided -

to adopt this comment and has deleted
the reference to monthly payments.
.(4) Single-Family, Residentid!

' Praperty In response to requests by

several commentators, the Department
has adopted a new section, TI(E), which
defines “‘single-family residential
property.” This definition states that ;
single-family residential property is mrn-
- farm property comprising one to four
dwelling units, and also includes
condominiurns. This provision bastcally
follows the industry definition
previously noted in the preamble to the
proposal. 45 FR 29937, 29936 n.6. .

(5) Independent Person. New section
1II(F} defines the .term “person
mdependent of the pool sponsor, trustee
-or insurer.” This term is used in section
I(B){1)(e) of the final exemption, which
requires that 50 percent of an issue,of -
certificates must be purchased by such
persons in order to achieve relief from
the restrictions of séttion 406(b) of the
Act and section 4975[c)(1)(‘E) of the
Code. 'I‘hls provision, based on section
407(e) of the Act, was,suggested by a
. comméntator, but the Department
" believes that a further definition of this
term is necessary. Therefore, section
lll[F) states that a person will be

“independent of thé pool sponsor,
trustee or ihisurer” only if: (1) such

_ person is not an affiliate of the pool

sponsor, trustee or insurer; and (2)
neither the pool sponsor, trustee, . -
insurer, nor any affiliate thereof, is a
fiduciary who has investment
‘management authority or renders
investment advice with respect to any of
the assets of such person. The
Department has chosen this formulation ,
to assure that a truly independent
assegsment of the worth of mortgage
pool certificates takes place.

H. Other Commenfs

The, Department has received one
written comment-referring to.the

possnblhty of “forward commitment” or |

“forward placement” of mortgage pool

|
certificates. Testimony elicited at;the 5

hearing also referred to this sub]ect The
Department does nqt have sufficient
information at this time to 'identify this

. practice completely. to ascertajn the

% frequency of its iise-in the mortgage.pool -

industry, or to détermine what, if any,
abuses may be involved with such

believe that it would be beneficial at
is time to reopen the comment penod

(:acnces The Department {ives not

-

i

.
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uisition by a plan of certificates
resenting undivided beneficial

ownership iniergsts in a pool of
mdrtgage loans.
clalss exemption is predicated upon the

e structure of this

visions of a pooling and servicing

ward placements” or “forward
mitments” involve transactions
ch precede the fofmation of &
tgage pool, such {ransactions ar
ond the scope of this class

e public believe that relief is

cted to the following:

’

aciary or other party in interest

sions of the Act and the Cpde, i
uding any prohibited transaction
isions to which the exemption

d apply and the general fiduciary

onsibility provisions of section

eement referring to a specific pool,
the presence of safeguards designed
$rotect the owner of a pool certificate.

"exgmption. To the extent that members

0es

the Act which, among other things,

Act; nor does it affect the. ;

Jusive benefit of participants an
eficiaries.

b] This exemption
3 not in derogation of, any other |
vision of the Act and:the Code,

th

noj
tr

indluding statutory exemptions and

isifional rules. Furthermore, the
t a trangaction is subject to an *

dispositive of whether the
saction is in fact a prohibited
saction. :

iparticular transaction only if th
ngaction satisfies the conditions
ecified in the class. exemption.

_reduire & fiduciary to discharge his |
duties respecting the plan solely in t}xe
rest of the plan’s participants .an}f:l

requirement of section 401(a) of the |
e that a plan must operate for tla‘p

i&act

nistrative or statutory exemptién is

ropriate for such transactions, they
are|invited to file with the Department
" an ppplication for reliéf in accordange .
the provisions of ERISA Pracedure
i1 (40 FR 18471, Apﬁl 28, 1975]‘ .
e era!‘lnfor‘naﬁon- ’ :
fhe attention of interested persons is
dire ‘
(1) The fact that a transaction is the
ject of an exemption granted under
section 408(a) of the Act and sectio
(c)£2) of the Code does not relieve a
il
respect té a plan to which the exemgtion
applicable from certain other”

th
04
eficiaries and in a prudent fashign in
acdordance with section 404{a){1){B} of

3) The class exemptidn is -‘appiidé le &

;;J;rding this subject and thereby delay Exemption
pption of a final class exemption.
Fhé Department riotes that the class
kmption adopted today applies to the '}
¢, exchange, transfer or other
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In accordance with sectioh 408(a) of
the Act and section 4975{c}{2) of the
code, and based upon the entire record

including the written comments
submitted in response to the notice of-

‘May 6, 1980, and the testimony given at
2 the public hearlfg of September 8, 1980,
4 the Department makes the following

! determinations: ’ ,

(a) The class exemption set forth

{b) it is in the interests of plans of
their participants and beneficiaries; and

(c}it is protective of the rights of
participants and beneficiaries of plans.

Accordingly, the following exemption
is hereby granted under the auhority of

} herein is adminlstrative}y feasible;

7} section 408(a) of the Act and section

4975(c)(2) of the Code and in accordance
with the procedures set forth in ERISA
Procedure 75~1. |

« . Transactions

A. Effective January 1} 1975, the
restrictions of sections 406(a) and 407 of
the Employee Retirement Income
Security Act of 1974 (the Act) and the
taxes imposed by section 4875(a) and (b)
of the Internal Revenue Code of 1954
{the Codg) by reason of section
4975(c)(1)(A) through (D) of the Code
shall not apply to the following
transactions involving mortgage pool
investment trusts (mortgage pools) and
paes-through certificateq evidencing
{nterests therein (certificates):

(1) The direct or indirect sale,
exchange or transfer of éertiﬁcates in
the initial issuance of certificates
between the sponsor of a mortgage pool
and an employee benefit plan when the
spornisor, trustee or inguret of such pool
is a party in interest with respect to such
plan, provided that the plan pays no
more than fair market value for such
certificates, and provided further that .

7 the rights and interests evidenced by
% such certificates are not subordinated to

the rights and interests evidenced by

- other certificates of the same mortgage .

pool; e
{2) The continued holding of

-certificates acquired pursuant to -

subparagraph (1), above, by an

' emeloye,e' benefit plan.

 Effective January 1, 1875, the

restrictions of-saction 406(b) (1) and iZ) '

of the Act-and the taxes imposed by
section 4975(a) and (b) of the Code by
reason of section 4975 (¢)(1)(E) of the -
Code shall not apply to the following
transactions involving mortgage pools
and certificates evidentiii}g iriterests
therein: - ] o

(1) The direct or indirect sale,
exchange ar transfer of certificates in
the initial issuance of certificates

R
’;
o

between the sponsor of a mortgage pool
and an employee benefit plan when the
sponsor, trustee or insurer of such pool
is a fiduciary with respect to the plan
assets invested in such certificates
provided: ’

(a) such sale, exchange or transfer is
expressly approved by a fiduciary.
independent of the pool sponsor, trustee -
or insurer who has authority to manage
and control those plan assets being
invested in such cerrificates;

(b) the plan pays mor#for the
certificates than would be paid in an
arm’s length transaction with an
unrelated party;

(c) no investment management,
advisory, or underwriting fee or sales
commission or similar compensation is
paid to the pool sponsor with regard to
such sale, exchange or transfer;

{d) the total value of certificates
‘purchased by a plan does not exceed
25% of the amount of the issue; and

(e) at least 60% of the aggregate
amount of the issue is acquired by
persons independent of the pool
sponsor, trustee or insurer;

C. Effective January 1, 1975, the
restrictions of section 406(a) and 407 of
the Act and the taxes imposed by -
section 4975 (a) and (b) of the Code by
reason of section 4975(c) of the Code
shall not apply to transactions in
connection with the servicing and
operation of the mortgage pool provided
that: (1) such transactjons are carried
out in accordance with the terms of a
binding pooling and servicing
agreement; and (2) such pooling and
gervicing agreement is made available
to investors before they purchase
certificates issued by the pool.

D. Effective January 1, 1975, the
restrictions of section 406(a) and 407 of
the Act and the taxes imposed by
section 4975 (a) and (b) of the Code by
reason of section 4975{(c){1) (A) through
(D) of the Code shall not apply to any
trangactions to which such restrictions
or taxes would otherwise apply merely
because a person is deemed to be a
party in interest {including a fiduciary)
with respect to a plan by virtue of
providing services to the plan (or who
has a relationship to such service
provider described in section 3(14) (F),
{G), (H) or (1) of the Act), solely because
of the ownership of a certificate
evidencing an interest in a mortgage
pool by such plan.

11. General Conditions

A. The relief provided under section 1,
above, i available-only if the following
conditions are met: . . .. .

{1) The sponsor and trustee for each
mortgdge pool must maintdin a system

- for insuring or otherwise protecting the
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pooled mortgage loans and the property
securing such loans, and for
indemnifying certificateholders against
reductions in pass—through payments
due to defaults in loan payments or -
property damage. This.system must
provide such-protectionfand -,
indemnification up to an amount not
less than the greater of one percent of
the aggregate principal balance of all
covered pooled mortgages, or the
principal balance of the largest covered
mortgage;

(2) Except in the case of a -
governmental or quasi-governmental
entity such as the Federal National
Mortgage Association, the trustee for
each mortgage pool must not be an
affiliate of the sponsor of such pool,

provided, however, that the trustee shall .

not be considered to be an affiliate of
the pool sponsor solely because the
trustee has succeeded to the rights and
responsibilities of the pool sponsor
pursuant to the terms of the pooling and
servicing agreement providing for such

- succession upon the occurrence of one
or more events of default by the pool
sponsor; and

{3) The sum of all payments made to

and retained by the pool sponsorin
connection with a mortgage pool, and all
funds inuring to the benefit of the pool
sponsor as a result of the administration
of the mortgage pool, must represent not
more than adequate consideration for
selling the mortgage loans plus
feasonable compensation for services
provided by the pool sponsor to the
pool. °

Il Definitions

A. For the purposes of this exemption
the terms “sponsor” or “pool sponsor”
mean:

(1) the entity which orgamzes. and
_either continues to service or supervises
£ the provision of services to, a martgage
pool comprised of mortgage loans either

made or purchased by such entity; and

{2).any successor thereto.

B. For the purposes of this exemptlon.
the term “mortgage pool” means an
investment pool the corpus of which *

(1) is held in trust; and

(2) consists solely of

(a} interest bearing obligations
secured by first mortgages or deeds of
trust on single'ofamily. residential
property;

(b) property which had secured such
obligations and which has been
acquired by foreclosure; and

(c) undistributed cash.

C. For the purposes of this exempuon,
the terms * mortgage pool pass- through
certificate,” or “‘certificate” means a -
certificate representmg a béneficial
undivided fractional interest in a

mortgage pool and entitling the holder of
such certificate to pass-through payment
of principal and interest from the pooled.
mortgage loans, less any fees retained
by the pool sponsor.

D. For the purposes of lhls exemptlon.
the term “affiliate” of another person
means:

(i) Any person directly or indirectly;,
through one or more intermediaries,
controlling, controlled by, or under
common control with such other person;

(ii) Any officer, director, partner,
employee or relative (as defined in
section 3(15) of the Act) of such other
person; and

(iii} Any corporation or partnershlp of
which such other person is an officer,
director or partner.

For purposes of this paragraph, the
term “control” means the power to
exercise a controlling influence over the
management or policies of a person
othet than an individual.

E. For the purposes of this exemptlon.
the term “single-family, residential
property” means non-farm property
comprising one to four dwelling units,
and also includes condominiums.

F.For the purposes of this exemption,
a person will be “independent of the
pool sponsor, trustee, or insurer” only if:

(1} such person is not an affiliate (as
defined in paragraph III(D) of this
exemption) of the pool sponsor, trustee,
or insurer; and

{2) neither the pool sponsor, trustee,
ingurer; nor any affiliate thereof, is a
fiduciary who has investment
management authority or rénders’
investment advice with respect to any of
the assets of such person.

Signed.at Washmgton, D.C. this 16th day of
lanuary, 1881, -

Ian D. Lanoff,

Administrator, Pension and Welfore Benefit
Programs, Labor-Managemenl Services
Administration, U.S. Department of Labor.
{FR Doc 812585 Filed 1-22-61; 8:435 amj

BILLING CODE 4510-29-M '
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[Prohibited Transaction Exemption 81-6]

Class Exemption_ To Permit Certain
Loans of Securities by Employee
Benefit Plans .

_ AGENCY: Department of Labor.

ACTION: Grant of class exemptioh

SUMMARY: This exemption will allow the
lending of securities by employee )
benefit plang to banks and broker- 3

. dealers 'who are parties in interest wi

respect to such plans, if the conditions
specified in the exemption are met. The

“exemption affects participants and

beneficiaries of efployee benefit plans,
persons who e the assets of such

‘plans, and parties in interest who might, .

engage in securities lending transactions
with such plans. In the absence of this
exemption, securities lending |
transactions between a'plan and-a party
in interest would be prohibited by the
Employee Retirement Income Security '

-Act of 1974 (the. Act) and the Internal

Revenue Code of 1954 (the Code).

EFFECTIVE DATE: January 23, 1981. For
purposes solely of Prohibited

" Transaction Exemption 79-23 (the

Grumman Corp. Pension Trust, 44 FR'
31750, June 1, 1979). the final disposition
of this class exemption will be deemed °
to occur on February 23, 1981.

FOR FURTHER INFORMATION CONTACT:
Roger Thomas, Esq., Office of the
Solicitor, U.S. Department of Labor,
(202) 523-8602. (This is.not a toll-free

: number )

SUPPLEMENTARY INFORMATION: On April

_ 11, 1980, notice was published in the

Federal Register (45 FR 24946) of the

- pendency before the Department of
_Labor (the Department) of a proposed |,

class exemption from the restrictions f
section 406(a)(1)(A) throngh (D) of the -
Act and the taxes imposed by section
4975{a}and {b) of the Code by reason of
section 4975(c}{1)(A) through (D) of the
Code.! Four applications ‘were filed

, requesting individual exemptions

concerning the lending of securities by
employee benefit plans. These ,
apphcauons were filed by Grumman
Corporation Pension Trust (D-762),
Morgan Guaranty Trust Company (D-
1102), Salomon Brothers (D-1108) and = |
Fischer, Francis/ Trees and Watts, Inc.

_ {D-1130). In addition, the American

Bankers Associ tion filed an application
a class exemption
) of securities by
employee benefitplans to parties in
interest with respekt to such plans. The
above applications were filed pursuant
to skction 408(a) of the Act and in
accordance with procedures set forth in
ERISA Procedure 75-1 (40 FR 18471,
April 28, 1975).
‘As stated in ERISA Procedure 75-1, an
applicahon for an individual exemption

1is not ordinarily considered separately if
.a class exemption which might

encomphss the transaction described in
the individua} application isunder -
consideration by the Deparfment:
Accordingly, the Department notified . |
each individual applicant'of the fact that *
its application would not be considered

separately from the proposed class 1

exemption, and that its comments with

Hereaftef, relcrences o provisions of the Act
shall mclude re(erenees to parallel ptovismns of the
Code. S

#

'
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pect to the proposed class exemp4ion
. wedre sought by the Department.?

ection 102 of Reorganization Plan‘t}
of 1978 (43 FR-47713, October 17, 1978),
effpctive December 31, 1978, transfer red
thq authprity of the Secretary of the
Treasury for granting exemptions oﬂthe
tyge granted herein to the Secretary 'of
Labor. Therefore, although the four
applications for fdividual exempnot%

e filed with both the Department gind £
Internal Revénue Service, the notice
bendency was issued and the '
¢mption is being granted solely by tthe
partment.

Jpon consideration of all the publ‘i{

Mments submltted the Departmen

:

|
. The proposed exemption included a
condition that for a securities lending
tra saction between a plan and-a.party
terest to be exempted, neither thé
ower nor an affiliate of the
ower could be a fiduciary with
ect {o the plan assets being loane)d
commentator suggested that the |
artment clarify that this requuempnt
eant to refer only to fidueiaries with
stment authority or who render
stment advicefor a fee. Another .
mentator similarly request the
adtment's clarification as to which
ties would be permitted to utilize this
mption.
[p order to remove any uncertainty,
ig condition of the exemption has been
nged to provide that neither the
ower not any affiliate of the
wer {1) has any discretionary
orily or control with respect to the
stment of the plan agsets involved
e transaction, or {2) renders
stment advice (within the meaning
9 CFR § 2510.3-21[c)) with respect to
¢ assets, )

MPARS

DT T _,.‘;W,g.g:zr:mm ATy ;@Wv

X Paragraph 2

thSimultaneous Delivery

The Department received many .
mments regarding a condition of the
‘aposed exemption which would have
pired the simultaneous delivery of
urities to the borrower and receipf of :
respondihg collateral by the plan.

e of the commentators asserted that

fhe Departmenl granted a temporary individual
nption to permit the lending of securities to | -
er-dealers and banks by Ggumman Corporation
jion Trust (44 FR 31750, june 1,1979). Under its -
s, that individual exemption will lerminale

h lhe ﬁnal dlspcsﬂion of (hls class exemption.:

Som SIPLL o s & 20, Qﬂﬂl&‘{v;\u&‘&y&y Ve

-that certain transfers are
.through “book entry” systems of

. geclirities depos:tones Injthese

complex administrative and operational
processes involved in transferring
securities and collateral make it difficult
to determine, ina precxseLmanner, when
delwery of the securities and collateral
in question would occur.

Another commentator noted that the
actual-time of receipt of the securities™
and collateral, after their transfer is
initiated, rmght also depend upon the
nature of the-securities and collateral
involved, and upon the efficiency of the
parties”transfer agents. A few of the
commentators indicated that transfers of
securities and collateral dre generally
made through different channels, which
would also cause uncertainty as to the

‘exact time of delivery. Most of the

commentators suggested that the
Department modify the exemption so

that it is conditioned upon delivery of

collateral to the lender by the close of
the lender’s business on the day the
borrowed securities are delivered to the
borrower. On the basis of the comments,
the Department has adopged this

" suggestion.

A few of the commentatlors also noted
lways made

instances, “physical” deh ery of the
securities or collateral is unpossxble In
other cases, for the purpoée of
convenience, transfers aré also made
through book entries. Although, in these
cases, physical delivery of securities or
collateral might also be passible, the
Department has decided, pn the basis of
the comments, that it is not necessary to
require physical delivery of certificates.
As a result, the final exemption provides
that transfers of collateral made through '
such book entries will satisfy the
delivery requirements of this exemption.
2 T es of Collateral l

er requirement of the proposed
exempnon stated that the plan as lender
must receive from the borrower .
collateral consisting of cash or securities
issued or guaranteed by the United

| States Government or its agencies, or
: ‘any combination thereof,
: eommentators urged that
. be expanded to include bank letters of
. credit as permissible colla
; commentators noted that b
! credit are customarily used|in securities
lending transactijons, and
{ omission from-

number of
e exemption

ral. The
nk letters of

at their
n would put
vantage

exempt
plans at a competitive disc

3 with respect to other lendérs of
1 securities. The Departmenl
© considered these comment

having
, hag

determined to.expand the pxemption so

1 ‘as not to preclude the use of bank letters
i of credit as collateral, prov ded that the
i letter of credit is irrevocable. and is .

3 issued. by h person other than the

iy

t

—

borrower or an affiliate of the borrower.
Paragraph 2 of the exemption has been
modified accordingly. This modification,
of course, does not relieve a plan
fiduciary from its responsibilities under
section 404(a) of the Act that its decision
to secure a loan with a hank letter of
credit as well as its decision regarding
the terms of the letter of credit are,
among other things, “prudent” decisions.

3. Amount of Collateralization

Under the proposal, in order for a
securities lending transaction to be
exempt, the lending plan would have
been required to receive collateral
whose market value, at the time of the
transaction, is equal to at least 102
percent of the then market value of the
securities loaned. In addition, if, during
the term of the securities loan, the
market value of the collateral were less
than 102 percent of the market value of
the borrowed securities, the plan would
have been required to receive from the
borrower by the tlose of business on the
following business day additional
collateral the market value of which,
together with the market value of other
loan collateral previously delivered to
the plan, equals at least 102 percent of
the market value of the secuntles
borrowed.

Five commentators stated that they
supported the Department’s requirement
of 102 percent collateralization,
However, most of these commentators
suggested that the 102 percent minimum

- gshould apply to initial collateralization

enly, and recommended that additional
collateral should be required to be
posted by the borrower only when the
market value of the collateral already
given falls below 100 percent of the
market value of the borrowed securmes
In conjunction with this
recommendation, it was further
suggested that when the borrower did
post additional collateral the amount of
collateralization should be restored to
the 102 percent level. The commentators
pointed out that initial collateralization
of the 102 percent, combined with a two
percent margin, minimizes :
administrative burdens and transaction
costs because a borrower would
otherwisé be required to make frequent
deliveries of collateral to maintain 100
percent collateralization where
insignificant variations in the market
value of the borrowed securities had,
occurred,

Four commentators suggested that this
102-percent minimum is an artificial and
unjustified standard that would limit the
ability-of plans to lend securities. Most
of these commentators indicated that
the amount of collateral should be
determiried by the “market place” (i.e,

- the amount other prudent investment
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advisers would require for the same or
similar securities).

The Department is not persuaded to
permit transactions with
collateralization of less than 100
percent. However, it does find
persuasive the argumenta of the
commentators that a two:percent margin
(or some other margin) may be in the
interests of all the parties to a securities
lending transaction. The Department has
decided, therefore, to revise this
condition to require that a securities
loan maintain a minimum
collateralization or 100 percent
throughout the term of the-loan. This

_ revision should provide adequate

protection to plans while offering the
parties the flexibility to negotiate
whatever marigin is appropriate under
the circumstances.

C. Former Paragraph 3—Regulation T
Purposes

The proposed exemption mcluded a
condition that would require that
securities borrowed are used solely for
purposes described in section 6{h) of ’
Regulation T of the Federal Reserve
Board {12 CFR §220.6(h)}. This condition
was based upon the submissions of the
applicants, some of which described the
reasons why broker-dealers woul
customarily borrow securities from
others (including plans with respect to
which they are parties in interest).
Under section 6{h} of Regulation T,
borrowing of securities is permitted for
“» * * the purpose of making delivery of
securities in the case of short sales,
failure to receive securities [the broker-
dealer] is required to deliver, or other
similar cases * * *"

A few commentators indicated that
they objected to limiting the purposes
for which securities could be borrowed
to those encompassed by Regulation T.
One commentator suggested that plans

which lend securities are not affected by ’
“how those securities are used by

borrowers, and that the plan is

_protected by the borrower’s financial

resources {as evidenced by the required
financial disclosures) and the
requirement that the loan be fully
collateralized. Another commentator .
indicated that the language in paragraph
3 could result in liability to an
intermediary broker-dealer or bank who
borrows securities from a plan and
subsequently lends the securities to a
third party for Regulation T purposes, if
the third party, in fact, uses them for
another purpose.

The Department has considered these
comments and has decided that a
specific condition in the exemption
regarding the purposes for which
securities are borrowed is not necessary

for the protection of plans in light of the.
other safeguards contained in the
exemption. Accordingly, the condition in
paragraph 3 of the proposal has been -
omitted from the exemption as adopted.

D. Paragraph 3 (as renumbered)—
Financial Statements .

The proposed exemption included a
condition that would require the bank or
broker-dealer who intends to borrow
securities to furnish the plan, prior to the
loan, its most recent statement of
financial condition and a repgesentation
that there has been no material adverse
change in its financial condition since
the date of such statement. Many

commentators objected to this condition, .

and indicated that since the need for
securities changes on a daily basis, the

securities lending transactions. !t is in
the interest of th# lending plan, for
example, to know whether a borrower is ™
in weak financial condition since the
borrgwer’s inability to produce .
,additional collateral, if required, could
rtisult in adverse consequences for the
an.

On the basis of the comments )
received, the Department is not T
prepared to conclude that the furnishing
of financial statements is unnecessary.
Nevertheless, the Department does
believe that the condition. as proposed,

" might create undue burdens for the

borrower. With regard to the
requirement of furnishing the most
recent financial statements, several
commentators suggested that the
condition be modified to require the °

timing of securities lending transactions - borrower to furnish its most recent

is critical, and compliance with thjs
condition would be onerous or
impossible for each separate loan. In
addition, some commentators stated
that it was a common practice for the
borrower to supply its most recent
financial statement together with a basic
written loan agreement,® which: would
cover a geries of loan transactions, and
then to furnish additional financial
statements on a quarterly basis or,
alternatively, when available or as
requested by the lender. Further, the
commentators indicated that, for
individual security loans under such a
basic agreement, it is customary for the
borrower to confirm the terms of the
loan and assure the lender that there
has been no material adverse change in
its financial condition since its most
recent financial statement.

One of the commentators suggested
that the requirement to furnish the
lender with the borrower’s most recent
statement of its financial condition is
generally unnecessary and would
impose a burden on borrowers in
securities loan transactions without a
corresponding benefit or protection to
plan participants and beneficiaries. This
commentator further stated thata
fiduiciary representing lenders of
securities would normally deal only
with borrowers whom it believes to be
solvent, and argued that since all
securities loans must be fully
collateralized in cash or government
securities, the requirement of furnishing
financial statements is unnecessary and
tedundant. The Department, however,
believes that the borrower's financial
condition would be of importance to the
plan fiduciary m evaluating possible :

[ .

3The utilization of a basic written loan agreement ~
is discuseed in more detail, /nfra. in connection with]
the conditions set forth in paragraph 5 of the
proposal.

néxted financial statement. The
artment accepts this comment.
However, since audited financial
statements may be prepared on a
relatively infrequent basis, the i
Department has modified the exemption
so that, prior to the making of the loan
by the plan, the borrower shall have
provided the lending plan fiduciary with
(1) its most recent available audited
financial statement, (2) its most recent
available unaudited financial statemeht,
if more recent than the audited
statement, and (3) a representatlon that,
as of the time the loan is negotiated.
-there has been no material adverse
change in the borrower's financial
condition since the date of the financial
statement lgst furnished to the plan.
These changes are intended to allow
persons covered by the exemption to
engage in such transactions without
providing separate financial statements
prior to each transaction.

'E. Paragraph 4 Armi‘’s Iength
requ:rement

Under the proposed exemption, in
order for a securities lendmg transaction
to be exempt, the loan is required to be
made pursuant to a written loan
agreement, the terms of which are at
least as favorable to the plan as would
be an arm'’s length transaction between'*
the borrower and air unrelated party. A
few. commentators recommended that.
in order to facilitate securitjes lending
transactions, the Department consider
. permitting the use of & master or basic
written loan agréement which could
cover a series of loan transactions
between a particular bor bwer and an
o, employee benefit plan. One -

' commentator stated that the use of such

. an agreement would eliminate the need -

- for the parties to execute: an agreement

for each indjvidual loan transaction:

with the same borrower.. whlch would
v

7

FN




* cgmpared with all other agreements

-sgcurities lendmg transaction, as

F| Paragraph 5—Reasonable Fee

" reasonable fee that is related to the
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b burdensome because of the rapidity E
ith which loan transactions are i

] .Jmsumma!ed Several commentators

5o indicated thaf the use of a master &
agreement is a customary practice. -
The Department accepts thig comme
aJld has modified the exemption ;
atcordingly. In addition, the Departmen
bs.revised the condition to permit, in
Tieu of a written agreement for each
ansaction, written confirmatlon of
ych transaction covered by a “master
ritten agreement.
Two commentators also suggested
at the Department eliminate the 8
candition that the terms of the securitie;
n agreement be “at least as favorabl§
td the-plan as an arm’s length Y
transaction between the borro@er and |
an unrelated party would be.”
One of the commentators asserted
at it would be difficult for the plan to }
hcument the terms of arm’s length
nnsactions between a borrower and
srelated third parties. In addition, the ¢
mmentator stated that each loanis .
nique” and that no reported loan
ansactions are available for
mparigon by the plan fiduciary,
nother commeritator suggested that
is condition would be difficult for the
rrower to monitor since it would
uire that all agreements entered into {
with employee benefit plans be

n¢gotiated at arms's length.
The Department believes that an
's length standard is necessary for
protection of plan participants.
Hpwever, in light of these comments, the
‘Debartment has modified this condition ¢
of the exemption to require that the
s of the written loan agreement are
af least as favorable to the plan as an
agm's length transaction with an
ugrelated party would be. The
Dppartment believes thata ﬁduciary
o causes a plan to engage in a

contemplated in this exemption, should
be able to comply with the terms of the |
cogndition as adopted

Many commentato&s objected to that
portion of the condition contained in |
paragraph 6 of the proposed exemption
that requires, in order for a securities
lending transaction tb be covered by the:
exemption, that the plan must receive “a

value of the borrowed securities and thc F:
duration of the loan * * *" Several of * g

.the commentators stated that it was g

their belief that this condition implies. if
either that the borrower will make a- i
8 ecxfically defined payment to the plan %
which is dependent on the value of the :!
bgrrowed securities and the duration o{

* compensation the plan

the loan, or, in the case of cash
collateral, that a specfie g rate of return
will be provided or guar}Fxteed by the

baorrower. The commentators indicated
that if the plan receives cash collateral
from the borrower. it wolild not, in that
case, receive a “reasonable fee"” from
the borrower. Instead, the amount of-
uld realize
from its secutitias loan would depend
upon the plan’s ability tq invest the
collateral during the term of the loan.*

Some commentators suggested that
because ofthe use of cash collateral, the
exemption should be modified so that
the concept of a “reasonable fee"
includes the opportunity for the plan to
receive a return generated by the
investment of the cash collateral,
regardless of whether any return is, in
fact, achieved.

In view of the recogmzed practice of
providing compensation to lenders
through the lenders’ investment of cash
collateral, the Department has modified
the exemption to provide that an
arrangement in which a plan derives its
compensation through the investment of

’

cash collateral is a compensation

method contemplated by the exemption.
In instances where the plan has the
opportunity to use cash collateral for
investments, the Department has further
modified the exemption to permit the
payment of a loan rebate fee by the
plan, if such fee is not greater than the
plan would pay in a comparable
transaction with an unrelated party.

The Department has made these
changes because it recognizes that the
opportunity to invest cash collateral
may be of value to a lending plan, and to
that extent could be considered part or -
all of the consideration for the lending of
securities. However, the Department
notas that, where the lending plan
agrees to pay to the borrower a periodic
rebate fee in the form of a fixed
percentage of the value of the collateral,
the value of that obligation must be
offset against the less certain value of
the possible return that the plan may

. obtain through investment of the
. collateral in order to ascertain the value

of the consideration derived by the plan

#. in the arrangement. Plan fiduciaries,

therefore, should be mindful of the
above in deciding whether to engage in
a securities lending transaction that

s However, in’ com deretion for the lending plan's

_right to invést the cash collateral and 1o retaln the

pr ds of such in t, the lender customarily
agrees to remit a fee [generally called a “loan rebate,
fee") which Is established by negotiation between
the parties prior to the securities loan, and generally
is expressed as an annualized percentage of the
cash collateral (which s fixed for the term of the
1oan), The loan rebate fee ls payable in full and Is
not d dent upon the 1 which the lender -
realizes by investlns the collateral.

involves the payment of a fixed loan
reb'ate or similar fee

G Paragraph 6—-Report of Market
Value

The first portion of paragraph 7 of the
proposed exemption contained a
condition that.would require the
borrower in a securities lending
transaction to furnish to the lending plan
by the close of each business day,
during the'term of the loan, a report of
the market value ofvall collateral and the
market value of all borrowed securities
at the close of trading on the previous
business day. Regarding this condition,
the Department stated in the preamble
to the proposed exemption that while it
believed that daily reporting would be
an important protection for plan
participants, it appeared to the
Department that requiring daily reports
from the borrower might not be
necessary in all securities lending
arrangements.

The Department specifically invited
comments on this aspect of the proposal.
Most of the commentators stated that
the requirement of a daily determination
by the borrower of the sufficiency of the
market value of the borrowed securities
and of the underlying collateral
(“marking-to-market”) would be an
unjustified delegation to the borrower of
the plan fiduciary's responsibility, and
would place the borrower in a conflict of
interest position.-Moreover, several
commentators indicated that a prudent
plan fiduciary would verify the accuracy
of the borrower's determinations and -
that, therefore, requiring the borrower to
mark-to-market would resultin a
duplication of effort.

Some commentators also indicated
that it is customary practice in securities
lending transactions for the lender or
some third party to perform the marking-
to-market. In addition, several
commentators indicated that if the
borrower were required to provide
market valuations to the lender, the
additional paperwork and time involved
would place employee benefit plans at a
competitive disadvantage. Finally,
several commentators stated that it was
their belief that the requirement of daily
marking-to-market was unnecessary for
the plans’ protection and unduly
burdensome for the borrower.

On the basis of the comments, the
Department has decided to delete the
condition requiring daily reports. The
Department’s decision to eliminate this
requirement, however, does not relieve
the plan fiduciary of its general fiduciary
responsibility to monitor the markef
value of the loaned securities and the
collateral to ensure that the plan is
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adequately protected during the term of
the loan.

H. Paragraph 7—Return of Securities
Upon Termination

Under the proposed exemption, the
securities loan may be terminated by the
. planat any time, whereupon the
borrower is required to deliver to the
plan certificates for securities that are
identical'to the borrowed securities (or
the equivalent thereof in the event of
reorganization, recapitalization or
merger of the issuer of the borrowed
securities) within the customary
delivery period for such securities, or
five business days, whichever is lesser.
The Department received three
comments concerning this condition.
One of the commentators suggested, in
view of the fact that deliveries of
securities are frequently made through
depositories by book entries, with no
physical delivery involved, that the
Department should modify this
condition to parmit “delivery” of
certificates through the use of book
entries. In light of this comment, the
Department has revised this condition to
permit “delivery” of borrowed securities
through the use of book entries. This
change is consistent with the
modifications, discussed above, relating
to delivery of securities at the beginning
of the loan transaction.

Another commentator suggested that
the condition requiring delivery of
certificates identical to the borrowed
securities or “the equivalent thereof” is
ambiguous, and should be modified to
require only the return of certificates for
securities which are "identical” to the
borrowed securities, The purpose of the
condition in the proposa)l concerning
“equivalent” securities is to encompass
situations in which the issuer of the
borrowed securities has experienced a
recapitalization, merger or other
reorganization during the term of the
l6an. In these gituations, it is possible
that certificates “identical” to those
borrowed either no longer exist or do
not fully represent, at the time of
termination of the loan, the rights of the
holders of the borrowed securities. For
example, in the instance of a stock split
in which two new shares of stock are
issued in place of one share of original
stock, delivery by the borrower of the
original number of shares lent by the
plan would not satisfy this condition of
the exemption. Consequently, the
Department has decided not to accept
this comment.

One commentator recommended that
the lending plan be required to notify
the borrower in writing of its desire to
terminate a particular loan. The
commentator stated that the purpose of

- this recommendation is to insure that an

accurate record is available to

complement the written loan agreement. '

It is the  Department’s- belief that this . .
sugge ion would not hecessarily be in
rests of the plan involved,
becausa such a requirement might, in,
some instances, cause an unnecessary

‘delay in notifying the borrower of the

plan’s desire to terminate the loan.
Therefore, the Department has
determined not to revise the exemption
in this regard.

One commentator also suggested that
the Department shorten the amount of
time within which the borrower must

return the securities to three business
days. because one of the events that
would trigger a termination of the
lending arrangement by the plan wo
be a sale by the plan of the borrowed
securities. Since the customary delivery

period for corporate stocks and bonda is -

five business days, the commentator
slated that a shortened time for delivery
would enable the plan to be assured that
it has the securities necessary to :
complete a contemplated sale
transaction.

Nevertheless, the Department
understands that it is customary in
securities lending transactions for a
lender to require delivery of borrowed
securities within five business days. The
Department is not persuaded that is is
necessary to require, yndet all
circumstances, & sh’or&g period of
time for delivery of securities as a
condition of the exemption, although the
terms of the exemption do not prevent
the parties to a securities lending
trangaction from negotiating a shorter
delivery period. Therefore, the
Department has determined not to adopt
this suggestion.

I Paragraph. 8—Failure to Return
Securities Upon Termination

The conditions in this paragraph, as
proposed, provided that in the event the
loan is terminated, and the borrower -
fails to return the borrow d securities or
the equivalent thereof within the
customary delivery period for such
securities ¢r five busmess days,

collateral to

purchase price, any other obligations of
the borfower under the agreement, and
any expenses associated with the sale
and/or purchase, and (2) the borrower
must pay to the plan the amount of any
remaining obligations and expenses not
covered by the collateral, plus interest
at a reasonable rate.

The Department recenved one

. comment ok this paragraph. The

commentator suggested that in the event
of a termination of theloan and the

" failure of the borrower to return the

borrowed securities, the borrower be
expressly. given the option, as a

condition of the exemption, of replacing
any non-cash.collateral held.by the plan
with cash collateral 'equal to the then
current market value of the securities

" borrowed. Although the Department has

no objection to allowing the replacement
of non-cash collatéral with cash, it
believes such an exchange should be
permissible (and has revised the
exemption accordingly) only if (1) the
cash received by the plan is equal to or -

" greater than the market value of the

collateral at the time of the exchange.
and {2) the exchange is approved by the
plan fiduciary.

The Department also has made a
minor change to this condition to require
the borrower to deliver seturities in less
than either the customary, delivery |
period or five business days, if'such
shorter period is negotiated by the
parties to, the securities lending "
transaction. : !
7. Fee Armngement . !

The furnishing of services to & plan for
a fee by a party in'interest, including a
trustee or other fiduciary, is prohibited
by sections 406(a)(1)(C) of the Act.
Section 408(b)(2) of the Act and the
regulations promulgated thereunder
provide exemptions from the restrictions
of sections 4p8(a) for the provision of
services to a plan by a party in interest
if certain conditions are met.* The
Department explained in the preamble
to the proposed exexﬁptlon that certain
arrangements for the prov1s1on :i
securities lending services may
involve violations of section Aos(bjm of
the Act, which prohibits a fiduciary of a
plan from dealing with the assets of the
plan in its own interest or for its own

. account.® The exemption provided by
" gection 408(b)(2) does not, however,

provide relief from the prohibitions of
sections 406{b)(1).? Nevertheless, section
408(b)(6) of the Act exempts froin the
restrictions of sections 406({a) and
406(b)(1) the provision of ancillary
services by a bank or similar financial
institution to'a plan‘for which it is a
fiduciary, if certain conditions are met.®
»»The Department stated in-the
preamble to the proposed exemption
that it is its position.-based on

»

$29 CFR 2550.: IIOBb-Z :
_*See, ERISA Advisory Opinion 79-111A. daled
Pebruary 23, 1979. -
' See, regulation Gited in note 5 supra. .
‘*See 29 CFR 2550:408b-8.
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mformation contained in.the |
applications, that the provision of
_Becurities lendmg services to a planby a
ank or similar financial institution that
xercisggdiscretionary duthority or
ontrol réspecting management of the
lan's assets which include securities, is

n ancillary service within the neaning '

»f section 408¢b)(6) of the Act.
Therefore, the Department concluded,
A trustee or other fiduciary may provide
securities lending services to a plan for
an additional fee if: (1) the transaction
meets the requirements of section
108(b)(2) and does'not constitute a
\riplation of sections 408(b), or (2} the
fiduciary is a bank or similar financia)
institution, the transaction megt{s the -
tequiremerits of section 408(b)(6) and the
trarisaction does not constitute
‘Violation of section 406(b}(3).
The Department noted that it had
nade no determination as to whether
Eny particular fee arrangement, or class
thereof, would satisfy the conditions of.
gection 408(b)(6). The Department also -
tated that whether a fee 'arran?ement

tatutory exemptions discussed above
would depend on the facts and
tircumstances surrounding that
hrrangement.

Since none of the applicants qequested
elief from any specific prohlbt{l )

ransaction provmon of the Act or Code
[or the provision of securities lending
" gervices to a plan by a trustee or other
liduciary for a fee, and because the
epartment was not persuased, on the
asis of the applications, that any relief,
eyond that provided by the statutory
xemptions discussed above, was
ecessary or appropriate, no such relief

The Department regelved malny
domments concerning the discussion in
e preamble regardmg the proyision of
ecurities lending services by
r an additional fee. One commentator
sserted that since the Department has

fiduciary

ot issued “specific guidelines'! for
ection), 408(b)(6) purposes, reliance on
the statutory exemption provided in that
ctiont exposes banks or similar
nancial institutlons to "seconj-

essing” as to what the guidelines will -
‘e and provides no assurance ds to the
vailability of the exemption. Two
ommentators suggested that the
xemption should expressly px%vnde for.
he payment of reasonable
ompensation to trustees and o‘her
[duciaries for the provision of securities.
l¢nding services to plans. The
commentators statedghat it was their
belief that trustees and other fiduciaries
might be reluctant to undertake-the
ad dxtional costs necessary to establlsh

atisfies the conditions of either of the ;.

and maintain a securities lending
program without the Department 8
express assurance that such an
arrangement would be exempt from the
prohibitions of sections 408(b)(1).
Several commentators also noted that
to the extent section 408(b)(6) does™
provide relief from sections 406(b)(1) for
the provision of securities lending
services by banks or similar financial
ingtitutions, this interpretation would

" provide such institutions with a

competitive advantage over other
institutional fiduciaries.

In view of the uncertainty concerning
thé availability of the exemption
provided by section 408(b)(8), the

~Department has decided it may be

appropriate to provide administrative
relief from section 406(b)(1) for the
payment of compensation for the
provision of securities lending services.
However, the Department did not
propose relief from section 406(b)(1) at
the time the class exemption was
proposed, and, pursuant to the
requirements of section 408(a) of the
Act, the Department is required to offer
interested persons an opportunity to
gesent their views and an opportunity
r a hearing before granting an
exemption from section 406{b).
Therefore, in order not to delay the
publication of an exemption from
section 406(a) to permit securities
lending transactions, the Department
has decided to grant the exemption . .
described herein, and to simultaneously
publish elsewhere in this issue of the
Federal Register notice of a class .
exemption from section 406[b][1) for the

payment of compensation in connection
_with the provision of securmes lending

BeI‘V ices.

. K. Effective Date

The individual class exemption
regarding securities lending granted to
the Grumman Corp. Pension Trust
{Grumman) (Prohibited Transactions
Exemption 78-23, 44 FR 31750, June 1,
1979) provides, by its terms, that it

. would terminate upon the “final.”

disposition™-of this class exemption. In
order that Grumman {s given sufficient

‘notice to.make any necessary changes

in its securities lending program, the
“final disposition” of this class
exemption, for purposes of Prohibited

- Transaction Exemption 78-23, will be

deemed to occur 30 days after the

-effective date of this class exemption.
- General Information

The attention of interested persons is
dlrected to-the followlng .

{1) The fact that a transaction is the
subject of an exemption under section
408(a) of the Act and section 4975(c)(2)

of the Code does not relieve a fiduciary
or other party in interest or disqualified
person from certain other,provwlons of
the Act and the Code. These provisions
include any prohibited transaction

‘pravisions to which the exemption does

not apply and the general fiduciary
responsibility provisions of section 404
of the Act, which among other things,
require a fiduciary to discharge his
duties respecting the plan solely in the
interest of participants and beneficiaries
of the plan and in a pmdent faghion in
accordance with section 404[&][1)(B] of
the Act; nor does it affect the
requirement of section 401(a) of the
Code that the plan must operate for the
exclusive benefit of the employees of the
employer maintaining the plan and their
beneficiaries;

(2) This exemption does not extend to
transactions prohibited under section
406(b) of the Act and section
4975(c)(1)(E) and {F) of the Code;

(3) This exemption is supplemental to
and not in derogration of any other
provisions of the Act or the Code,
including statutory or adminstrative
exemptions and transitional rules.
Furthermore, the fact that a transaction
is subject to an administrative or
statufpry exemption is not dispositive of
whether the transaction is in fact a
prohibited transaction; and

{4) The class exemption is applicable
to a particular transaction only if the
transaction satisfies the conditions
specified in the class:.exemption. .

Exemption

In accordance with section 408(a) of
the Act and section 4975(c)(2) of the

- Code, and based upon the entire record

including the written comments
submitted in response to the notice of
pr d class exemption published on
Ap 1980, and to the notice of a
reopéjng of the comment period -
published June 24, 1980, the Department
makes the following determinations:

{a) The class exemption set forth

_ herein is administratively feasible;

{b) it is in theinterest of plans and of
thell‘ partlc:pants and beneficiaries; and

" {c) itds protective of the rights of
participants and beneficiaries of plans.

Accordinly, the following exemption
is hereby granted under the authority of
section 408(a) of the Act and section -
4975(c)(2) of the Code and in accordance
with the procedures set forth in ERISA
Procedure 75-1. Neither the borrower
nor an affiliate of the borrower has
discretionary authority or control with

. respect to the irtvestment. of the plan

asgets involved in the transaction, or
renders investment advice (within the
meaning of 29 CFR 2510.3-21{¢)) with
respect to those assets;
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2. The plan receives from the
borrower {either by physical delivery or
by book entry in a securities depository)
by the close of the lending fiduciary's
business on the day in which the
securities lent are delivered to the
borrower, collateral consisting of cash,
securities issued or guaranteed by the
United States Government or its
agencies, or irrevocable bank letters of
credit issued by a person other than the
borrower or an affiliate thereof, or any
combination thereof, having, as of the
close of business on the preceding
business day, a maket value equal to not
less than 100 percent of the then market
value of the securities lent;

3. Prior‘to the making of any such
loan, the borrower shall have furnished
the lending fiduciary with (1) the most
recent available audited statement of
the borrower’s financial condition, (2)
the most recent available unaudited
statement of its financial condition (if
more recent than such audited
statement), and (3) a representation that,
at the time the loan is negotiated, there

has been no material adverse change in .

its financial condition since the date of
the most recent financial statement
furnished to the plan that has not been
disclosed to the lending fiduciary. Such
representation may be made by the
borrower's agreeing that each such loan
shall constitute a representation by the
borrower that there has been no such
material adverse change;

4. The loan is made pursuant to a
written loan agreement, the terms of
which are at least as favorable to the
plan as an arm’s-length transaction with
an unrelated party would be. Such
agreement may be in the form of a
master agreement covering a series of
securities lending transactions;

5. (a) The plan (1) receives a
reasonable fee that is related to the
value of the borrowed securities and the

/duration of the loan, or (2) has the
opportunity to derive compensation
through the investment of cash
collateral. Where the plan has that
opportunity, the plan may pay a loan
rebate or similar fee to the borrower,-if
such fee is not greater than the plan *
would pay in a comparable transaction
with an unrelated party;

(b) The plan receives the equivalent of
all distributions made to holders of the
borrowed securities during the term of
the loan, including, but not limited to,
cash dividends, interest payments,
shares of stock as a result of stock splits
and rights-to purchase additional
securities;

8. If the market value of the collateral
at the close of trading on a business day )
is less than 100 percent of the market
value of the borrowed securities at the

<

close of trading on that day, the
borrower shall deliver, by the close of
business on the following business day,,
an additional amourit of collateral (as
described in paragraph 2) the market

value of which, together with the market ' -

value of all previously delivered
collateral, equals at least 100 percent of
the market value of all the borrowed
8ecurities as of such preceding day.

Notwithstanding the foregoing, part of .

the collateral may be returned to the
borrower if the market value of the
collateral exceeds 100 percent of the
market value of the borrowed securities,
as long as the market value of the

406(a)(1) [A) through [D) of the Act
solely'by reason.of the borrower's” |
failure to comply’ w1th the conditions'of |
the exemption. , ‘
For‘purposes of thls class exemphon |
the terni “affiliate” of another person  °|
shall-include: (i) Any person directly or |
indirectly, through one or more }
intermediaries, controlling, controlled - °
by, or under common control with such
other person; (ii) Any officer, director, or \
partner, employee or relativé (as defined :
in section 3(15) of the Act) of such other
person; and (iii) Any corporation or ‘
partnershlp of which such other person
is an officer, director or partner. For

remaining collateral equals at least 100 —~purposes of this definition the term

percent of the market value of the
borrowed securities;

7. The loan may be terminated by the
plan at any time, whereupon the
borrower shall deliver certificates for
securities identical to the borrowed
securities (or the equivalent thereof in
the event of reorganization,
recapitalization or mgrger of the issyer
of the borrowed sect&hes) to the pl
within (1) the customary delivery period
for such securities, (2) five business
days, or (3) the time negotiated for such
delivery by the plan and the borrower,
whichever is lesser; and

8. In the event the loan is terminated,
and the borrower fails to return the
borrowed securities or the equivalent
thereof within the time described in
paragraph 7, above, (i) the plan may,
under the terms of the loan agreement,
purchase securities identical to the
borrowed securities {or their equivalent
as described above) and may apply the
collateral to the payment of the
purchase price, any other obligations of
the borrower under the agreement, and
any expenses associated with the sale
and/or purchase, and (ii) the borrower is
obligated, under the terms of the loan
agreement, to pay, and does pay to the
plan the amount of any remaining
obligations and expenses not covered by
the collateral plus interest at a
reasonable rate. ‘

Notwithstanding the foregoing, the

borrower may. in the event the borrower —james Cisca, Acti

fails to return borrowed securities as
described above, replace non-cash
collateral with an amount of cash not
less than the then current market value -

- of the collateral, provided such

replacement is'approved by the lendmg
fiducia

If th l.{om-ower fails to comply with
any condition of this exemption in the
course of engaging in a securities :
lending transaction, the plan fiduciary
who caused the plan to engage in such
transaction shall not be deemed to have
caused the plan to engage in a
transaction prohibited by section

. Compfiance R

“control” means the power to exercise a \
controlling influence over the
management or policies of a person
other than an individual.

Signed in Washington, D.C. this 16th day of '
January, 1981. | i
Ian D. Lanoff,

Administrdtor. Pengion and Welfare Benef' t
Programs, Labor-Management Services
Administration, U.S. Department of Labor
[FR Doc. 81-2606 Filed 1-21-81; 11:39 am]

BILLING CODE mo-a?-.u

53

‘Contract Comphiance '

s

Office of Fed
Programs

nsibility for Equal
Emplovment Opportunity; Correction
AGENCY: Office of Federal Contract

Compliance Programs, Department of «
Labor. 1

ACTION: Final Natice, correction.

SUMMARY: On Ogtober 3, 1980, the
Department of Labor published a Notice
and attached Appendix B-80 to 41 CFR
Part 604 (45 FR $5979) which set
employment-goals for minority workers
in the construction industry. This notice
makes corrections to Appendix B-80 :
pubhshed on October 3, 1980.

I
5
EFFECTIVE DATE January 23, 1081, .- J‘
FOR’ FURTHER INFORMATION CONTACT: ’

h

Director, Division of
Program Policy, Qffice of Federal
Contract Compliance Programs, Room
C-3324, U.S. De nent of Labor, 200
Constitution Avenue, NW., Washmﬁ“ n,
D.C. 20210, Telephone.(202) 523-942 ;
Corraction of Fublication: The T
following corrections to Appendix B-80,
45 FR'65984, are nade as follows:
_ 1. In Economic area 012, New York,

3 N.Y. SMSA 5460 the goal is 5.8,

2. In Economié Area 012, New York,
N.Y., SMSA 5600, deleta “NY New York |
City" following "{Wéstchester:™" i

3. In Economic ‘Area 012; Ne York. ;
N.Y.. SMSA 5600, the goal is 2 l

|
!
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4. In Econoinic Area 154, Missoula,

T., SMSA 154, insert"; MT Lake" after
AT Silver Bow.”

b. In Economlc Area 005, Non-SMSA
nties, "IR" is corrected to “RI".

. In Economic Area 034, Non-SMSA
unties, “Collecton” is corrected to

7. In Economic Area 106, “MO Boone"
is the line following *1740 Columbia,
D" rather than preceding it.

B, In Economic Area 111, Non-SMSA
unties, on the gixth line, “Spring” is
ected to “Springs”.

. In Economic Area 124, on the _slxth
, “6TX" is corrected to “TX",

O In Economic Area 126, o
ling, “4TX" is corrected to “TXY,

Segretary of Labor
Dohald Elisburg,
Assistant Secretary, Employment Standards

Office.of the Secretary .

Labor-Management Research
sory Committee; Establishment .

In accordance with the provisions of
the Federal Advisory Committee Act
| Office of Management and Budget
ircular A-63 of March 1974, and after
isultation with GSA, the Secretary of
or has determined that the
hblishment of the Labor-Management
egearch Advisory Committee is in the
iblic interest-in connection with the

nsibilities vested.in the
bartment by the Act creating the
partment of Labor, 29 U.S.C. 551 et
., and subsequent enactments.
'he Committee will advise the
retary of Labor by (1) developing a
€r dialogue among researchers,’
cymakers, and practitioners active
he area of labor-management
tions and making recommendations
strengthening research efforts; and
helping update and advising on.
lementation of the'research agenda
he Department and making
pmmendations on research reports, .
1&- Cothmittee will consist-of 19
biers: six academic researchers, six
agement repres¢ntatives, six labor.
esentatives, and the Assistant
retary for Labor-Management
ations or his designBe. .
he Committee will function solely as
‘advisory body and'in complidnce
ith the provisions of the Federal

Advisory Committee Act. Its charter ‘will
be filed under the Act on February 9,
1981.

Interested persons are invited to
submit comments regarding the .
establishment of the Labor-Management
. Research Advisory Committee to Mrs.
Ruth Morgenstern, Departmental
Committee Management Officer,

- Department of Labor, Room S2517, 200
. Constjtution Avenue, N.W., Washington,
D.C. 20210, ) .

Signed at Washmgton. D.C.. this 18th day
of January 1981.

RayMarshall,
Secretary of Labor.

. [FR Dac. 81-2460 Filed 1-19-81; 4:54 pm]

BILLING CODE 4510-29-M

[TA-W-7498, 7499, 7499A]

Americana Glass Comipany, inc,, et al;
Negative Determination on
Reconsideration

On October 17, 1980, the Department

. issues an Affirmative Determination

" Regarding Application for
Recdnsideration for workers and former
workers producing souvenir decals at
Americana Glass Company and for
workers producing decdrative
eafthenware products at Queens China
Company. Americana Art China
Company is the gelling arm of these two
affiliates,

The petitioners claimed that {ncreased

imports of decals are causing declines in
]obs in the Company’s artistry
department, and at Queens China, loss
of jobs was due to increased Company
imports of pottery to fill orders of
merchandise normally filled with
products made at Queens China,

The Department's review showed that
workers at the 8ebring, Ohio facilities of
Americana Glass Company, Queens
China Company and Americana Art
. China Company did not meet the
. “‘contribute importantly" criterion of the
'\yad'e Act of 1974 with respect to

ouvenir decald and decorated
- earthenware products. A customer
- gsurvey revealed that customers who
decreased purchases from Americana
Art China and increased import
purchases represented a very small
- portion of the Cgmpany's salées decline
‘during the periods covered by the
survey. The Department also conducted
a survey witlf those customers
purchasing decorated pottery directly
. from Queens China. The survey showed
* that these customers did not purchase
imported earthenware pottery.'

On recongideration, the Department
' found that although Americana Art  *

" China and its afflliated facilities

imporled some merchandise overa
period of years, most of the merchandise
was imported because these facilities
were unable to produce those items for
various reasons. In the periods from
1978 through 1980, these imports .
representpd less than one percent of the
Companies' total purchases.

With respect to decals, the
Department found that Americana Art
China Company.did import some decals,
but only because those decals were not
available locally. Further, Company-
imported products did not replace those
items produced by the Company.

Conclusion

After reconsideration, 1 reaffirm the
original Notice of Determinatiqn
Regarding Eligibility to Apply for
Worker Adjustment Assistance to
workers and former workers of
Americana Glass Company, Inc.,
Queens China Company, Inc., and
Americana Art China Company, Inc.,
Sebring, Ohio.

Signed at Washington, D.C. this 9th day of
January 1981.

James F, Taylor,

Director, Office of Management
Administration and Planning.
#R Doe. 81-1633 Filed 1-23-61; 848 am)
BILLING CODE 4510-28-M

ITA-W-8861]

Anchor Fasteners, Inc.; Negative
Determination Regarding Application’
for Reconslderation

By letter of November 16, 1980, [copy
attached), one of the petitioners for the
workers requested administrative
reconsideration of the Department of
Labor’s Negative Determination
Regarding Eligibility to Apply for
Worker Adjustment Assistance for
workers and former workers of Anchor
Fasteners, Inc., Bedford Heights, Ohio.
Thedetermination was published in the
Federal Register on October 31, 1980, {45
FR 72364).

Pursuant to 29 CFR 80.18{c),
reconsideration may be granted under
the following circumstances: .

(1) if it appears on the basis.of facts not
previously considered that the determination

. complained of was erroneous:

{2} if it appears that the determination
complained of was based on a mistake in the
determinahon of facta previously considered;

(3) if, in the opinion of the Certifying .
Officer, a misrepresentation of facts or of the
law justifies reconsideration of the decision.

One of the petitioners claims in his
app ication for reconsideration that the
ction in domestic avtomobile
ma ufactunng becaﬂse of imported cars




