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employment business expenses, as pro-
vided in paragraph (e) of this section;
job-connected expenses incurred be-
cause of the disabling condition, as
provided in paragraph (g) of this sec-
tion; and the return from investment
allowance, as provided in paragraph {(h)
of thig gectlon. Once earned, income
cannet he reduced by any other means.
Thus, ircome cannot be lowered by
such means as leave buy-back provi-
sions, conversion of wages for paid
time to leave without pay or a similar
non-paid status, reductions In wages
attributable to cash shortages or prod-
uct losses, ete.

(b) For determining annunal income
from wages or self-employment or
both, income is earned in the calendar
year the annunitant actually renders
the personal work effort or service and
either actually or constructively re-
celves the remuneration, except as pro-
vided under paragraph (c)(7} of this sec-
tion. For thia purpose, income paid on
a regular basis (i.e., on a weekly, bi-
weekly, monthly or similar pay period
basis) will be deemed earned in the
year in which payment is made in the
regular course of husiness.

(6) Deferred income is included as in-
come 1n the calendar year in which it
is constractively received. Income is
consgtructively received when if is cred-
ited, set apart, or otherwise made
avalilable so that the annuitant may

draw upon it at any time, or could

draw upon it during the calendar year
if the annuitant had given notice of the
_ intent to do so. Deferred income in-
cludes all earnings, whether in the
form of cash or property or applied to
provide a benefit for the employee,
which are subject to the disabilty an-
nuitant's designation or assignment.
Usually, the earnings are set aside by a
salary-reduction agreement, a deferred
compengation arrangement, or the des-
ignation of specific earnings amounts
towards the purchase of non-taxable
employee fringe benefits. Thus, any
earnings for which the individual has
the opportunity to adjust the amount
of income received in a calendar year
by controlling the remuneration of vol-
untarily giving up the right to control
the remunerstion, regardless of wheth-
er a written Instrument exists, are in-
come for earning capacity purposes.
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(7) The Internal Revenue Code pro-
vides exceptions to the general rule on
constructive recelpt for certain de-
ferred compensation plans which, by
thelr design, defer receipt of income for
Federal employment tax purposes as of
the later of when services are per-
formed or when there is no substantial
risk of forfeiture of the rights to such
amount., Even though these special de-
ferred compensation ptans defer the
consgtructive receipt of the income for
tax purposes to future years beyond
the year in which the income is actu-
ally earned, the income reflects earn-
ing capacity. Therefore, employer con-
tributions and employes payments to
these speclal deferred compensation
plang are considered income in the cal-
endar year in which the services are
performed, even though the Internal
Revenue Code may exclude these con-
tributions and payments from income
for tax purposes.

{d) Wages. For purposes of earning ca-
pacity determinations, the term
“wages’ means the gross amount of all
remuneration for services performed by
an employee for his or her employer,
unless specifically excluded herein, be-
fore any deductions or withholdings.

(1) The name by which the remunera-
tion for services is designated is imma-
terial. Remuneration includses bnt is
not limited to one-time or recurring—

(i) Base salary or pay; tips; commis-
sions; professional fees; honoraria; bo-
nuses and gift certificates of any type;
golden parachute payments, payments
for any non~work periods, such as vaca-
tion, holiday, or sick pay; pay ad-
vances; overtime pay; severance pay;

dismissal pay; termination pay; and
back pay;
(ii) Deferred Income, within the

meaning of paragraphs (c) (6) and (7) of
this section, or other employer con-
tributions or payments in an arrange-
ment in which the employee has the
opportunity (whether exercised or not)
to adjust income by recovering the
contributions or payments during the
calendar year in which earned, for gen-
eral discretionary income purposes;
(lii) Non-cash wages or payment of
in-kind benefits, such as shares of
stock in the businegs, real or personal
property, stock in ftrade, inventory
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items, goods, lodging, food, and cloth-

ing. The wvaluation for all mon-cash -

wages or other in-kind benefits is de-
termined in a manner consistent with
the fair value standards that appear in
the Social Security Administration’s
regulations at 20 CFR 404.1041(d).

(2) Any amount offset or deducted
under 5 U.8.C. 8344 is treated as wages
if the annuity continues while the an-
nuitant is reemployed by the Federal
Government,

(3) As a general rule, remuneration as
wages does not include any contribu-
tion, payment, beneflts furnished, or
service provided by an employer in any
of the following areas:

(1) The general retlrement system es-
tablished by the employer for its em-
ployees, usually either a gunalified pen-
sion, profit-sharing, stock bonus plan,
or & qualified annuity contract plan;

(ii) Medical or hospitalization health
henefit plans;

(iii) Life insurance plans;

(lv) Sickness or accident disability
pay beyond 6 months of iliness, or
workers’ compensation payments;

(v) The valne of meals and lodgings
provided at the convenience of the em-
ployer; :

(vi) Moving expenses;

(vil) Educational assistance pro-
grams,;

{viiil) Dependent care assistance pro-
gTams;

{ix) Scholarships and fellowship
grants; ’

(x) De minimis fringe benefits, such
as items of merchandise given by the
employer at holidays which are not
readily convertible into cash and cour-
tesy discounts on company products of-
fered not as remuneration for services
performed but as & means of promoting
good will; .

(xi) Qualified@ group legal services
plans; )

(xi1) Uniforms and tools supplied by
the employer, including employer-pro-
vided allowances for such items, for the
exclusive use by the employee on the
joh: and .

(xiil) Amounts that an employer pays
the individual specifically, either as
advances or reimbursements, for trav-
eling or other ordinary and necessary
oxpenses incurred, or reasonably ex-
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pected to be incurred in the employer’s
business.

(4) However, there are two exceptions
to this general rule:

(1) When it is provided under cir-
cumstances in which either a salary re-
ductlon or deferral agreement is used
{whether svidenced by a written instru-
ment or otherwise); or

(i) When the employee had the op-
portunity (whether exercised or not) to
elect to receive the cash value, whether
in the form of money or personal or
real property, of the employer-provided
amount or service,

(e) Self-employment income. (1) Self-
employment income is the remunera-
tion that is received as an independent
contractor, either as

(i) A sole proprietor of a business or
farm,

(ii) A professional in one’s own prac-
tice; or

{iil) A member of a partnership or
corporabion, as these terms are defined
by the Internal Revenue Code, and re-
gardless of whether the business entity
is operated for profit.

(2) The term “net earnings” from
gelf-employment in a business enter-
prise means the gross revenue to the
business endeavor from all sources be-
fore any other deductions or
withholdings, minus

(i) Allowable business expenses, as
provided in paragraph (e}(3) of this sec-
tion; :

(ii) Any job-connected disability ex-
penses, as provided in paragraph (&) of
this section; and

(iii) Any return from -investment al-
lowance, as provided in paragraph (h)
of this section.

(3 Certain expenses of a self-em-
ployed business entity may be offset
from the gross revenue from all sources
of that self-employed business in deter-
mining the amount of net earnings for
a particular calendar year. Hxpenses
which may be deducted are only those
items and costs which are permitted by
the Internal Revenue Code for income
tax purposes as ordinary and necessary
to the operation of the business. How-
ever, expenses incurred on behalf of the
disability annuitant may not be de-
ducted, regardiess of whether they are
permitted by the Internal Revenue
Code. These expenses that are incurred
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but cannot be deducted include the
costs for wages paid to the individual,
interest earnings, guaranteed pay-
ments, dividends, employee benefibs,
pension plans, and salary reduction or
deferral plans, Also, self-employed dis-
ability annuitants may not deduct the
costs of other withdrawals or expenses
which are not used solely for business
purposes, Examples of items that can-
not be deducted if used at all for per-
sonal use by the self-employed dis-
ability annultant include personal
properbty items, such as automobiles
and boats; real property, such as vaca-
tlon property or residences; and mem-
berships, dues, or fees for professional
agsociations or public or private orga-
nizations or clubs,

(4) Pees paid to an annuitant as a di-
rector of a corporation are a part of net
earnings from self-employment.

(f) Income not included. Other types of
income not considered in determining
sarning capacity include—

(1) Investment income, such as inter-
est or dividends from savings accounts,
stocks, personal loams or home mort-
gages held, unless the digability annu-
itant receives the return from capital
investment in the course.of his or her
trade or business;

(2) Capltal gains from gsales of real or
personal property that the disability
annuitant owns, unless recelved in the
course of his or her trade or business:

(3) Rents or royalties, unless received
in the course of his or her trade or
business;

(4) Distributions from pension plans,
annulty plans, Individual Retirement
Acconnts (IRA’s), Simplified Employee
Benefit-IRA's (SEP-IRA’s), Keogh Ac-
counts, employee stock ownership
plans, profit sharing plans, or deferred
income payments that are received by
the annuitant in any year after the cal-
endar year in which the funds were
contributed to the plan;

(5) Income earned hefore the com-
mencing date of civil service retire-
ment annuity payments;

(6) Scholarshipg or fellowships;

(1 Proceeds from Hfe insurance, in-
heritances, estates, trusts, endow-
ments, gifts, prizes, awards, gambling
or lottery winnings, and amounts re-
celved in court actions whether by ver-
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dict or settlement, uniess received in
the course of their trade or business;

(8) TUnemployment compensation
under State or Federal law, supple-
mental unemployment benefits, or
workers’ compensation:

(9 Alimony, child support, or sepa-
rate maintenance payments received,

(10) Pay for jury duty; and

(11) Entitlement payments from
other Federal agencles, such as bene-
fits from the Social Security Adminis-

tration or the Vefterans Administra-

tion, Railroad Retirement System re-
tirement pay, or military retirement
pay.

(g) Job-connecied evpenses incurred be-
cause of the disabling condition may be
deducted from income. (1) Job-connected
expensges deductible from income for
purposes of determining earning capac-
ity are those expenses that are pri-
marily for and essential to the annu-
itané’'s occupation or business and are
directly connected with or result from
the disability for which the disability
annuity was allowed.

(2) The determination of whether a
job-connected expense may be deducted
from income is governed by the fol-
lowing considerations:

(i) The expense must be directly at-
tributable to the disability and must
bo one which would not have been in-
curred in the absence of the annuitant
working in his or her business or occea~
pation. Expenses incurred for the pres-
ervation of the annunitant’s health, al-
leviation of hig or her physical or men-
tal discomfort, or other expenses of an
employed person cannct be deducted.

(1) The disability must be of such se-
verity that it requires the annuitant to
use special means of transportation,
services, or equipment to perform the
duties of the occupation or business.
Bxamples of such disabilities include
blindness, paraplegia, multiple scle-
rosis, and cerebral hemorrhage. Claims
involving transportation or equipment
may be deducted only in the amount
normally allowed for buginess expenses
or as depreciation by the Internal Rev-
enue Service for Federal income tax
purposes. )

(iil) Claims involving services per-
formed by a family member or other
individual directly employed by the an-
nuitant may be deducted only if a true
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employer-amployee relationship exists
hetween the annuitant and the em-
ployed individual, and the amount
claimed as an expense does not exceed
the local market rate of payment to in-
dividuals who provide similar services.
It is the responsibility of the annuitant
to provide evidence demonstrating that
an employer-employee relationship ex-
ists, and what the local market rate is
for such services. For the purpose of
this paragraph, to establish that a true
employer-employee relationship exists,
the annuitant must provide evidence
that all statutorily mandated employ-
ment requirements are met, including
(but neot limited to) income tax
withholdings, FICA tax deductions and
payments, and unemployment insur-
ance. If the annuitant fails to provide
evidence of the local market rate for
such services, payments may be de-
ducted only if the amount claimed does
not excesd the Federal minimum hour-
1y rate in effect on December 31 of the
calendar year in which claimed. Absent
evidence that it is custormary and reg-
ular practice in the local labor market
to work more hours per week, payment
may not be deducted for services pro-
vided by an Individual in excess of 40
hours a week.

(3) A job-connected expense can be
deducted only in the calendar year in
which paid.

@) Claims for items used for both
personal and job-related purposes may
be deducted only by the prorated
amount attributable to the job-related
use.

() A job-connected expense may not
be deducted from income from self-em-
ployment if the expense has already
been deducted as a business expense.

(8) It is the responsibility of the an-
nultant c¢laiming job-connected ex-
pense to provide adequate documenta-
tion to substantiate the amount
claimed. Adeguate documentation will
generally include the following infor-
mation:

(i) Written recommendation of a phy-
aician, vocational rehabilitation spe-
cialist, occupational health resource
gpeclalist, or other similar professtonal
specialist that the retiree should use
the transportation, services, or equip-
ment;
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(1) A description of the item and an
explanation of its use by the annuitant
in the performance of his or her occu-
pation or business;

(ii1) A copy: of the receipt of pur-
chase, bill of sale, or leasing agreement
for the item claimed with the date, du-
ration of the agreement, and agreed
upon price clearly specified;

(iv) A complete supporting expla-
nation of how the amount claimed for
the job-connected expense has been cal-
culated; and ]

(v) An explanation of the cir-
cumstances and calculation of the pro-
rated cost of the item if used for both
personal and busineas ase.

(h) Return from investment allowance.
A disability annnitant may reduce the
net earnings from a self-employed busi-
ness endeavor (adjusted for any inter-
est paid on borrowed capital) by 6 per-
cent of his or her capital investment in
that business, owned or horrowed. The
capital investment’s valoe is its fair-
market value as of December 31 of the
year for which the income is being re-
ported.

(1) Regquirement io report income. All
disability annuitants who, on Decem-
ber 31 of any calendar year, are under
age 80 must report to OPM their in-
come from wages or sell-employment
or both for that calendar year. Each
year as early as possible, OPM will
send a form to annuitants to use in re-
porting their income from the previous
calendar year, The form specifies the
date by which OPM must receive the
report. OPM will determine entitle-
ment to continued annnity on the basis
of the repors, If an annuitant fails to
submit the report, OPM may stop an-
nuity payments until it receives the re-
port.

§531.1210 Annuity rvights after a dis-
ability annuity terminates.

{a) An individual is entitled to an im-
mediate annuity when the disability
annuity stops because of recovery or
restoration to earning capacity if the
individaoal is not reemployed in a posi-
tion subject to civil service retirement
coverage and— C

(1) Is at least age 50 when the dis-
ability annuity stops and had 20 or
more years of service at the time of re-
tirement for disability; or
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{(2) Had 25 or more years of service at
the time of retirement for disability
regardless of age.

(b) An individual whose annuity
stops because of recovery or restora-
tion to earning capacity and who is not
eligible for an immediate annuity
under paragraph (a) of this section, is
eligible for a deferred annuity upon
reaching age 62,

(¢} The disability annuity of an indi-
vidual whese annuity stopped because
of recovery or restoration to earning
capacity may be reinstated under
§831,1212 of this part.

$831,1211 Reinstatement of disability
annuity.

{3) When a disability annuity stops,
the individual must again prove that
he or she meets the eligibility require-
ments in order to have the annuity re-
instated.

{(b) When a recovered disability annu-
itant under age 62 whose annulty was
terminated because he or she was found
recovered on the basis of medical evi-
dence (§831.1208(h)), is not reemployed
in a position subject to clvil service re-
tirement coverage, and, based on the
results of a current medical examina-
tion, OPM finds that the individual’s
medical condition has worsened since
the finding of recovery and that the
original disability on which retivement
was based has recurred, OPM will rein-
state the disability annuity. The right
to the reinstated annuity begins with
the date of the medical examination
showing that the disability recurred.

(¢) OPM will reinstate the disability
annuity of a recovered disability annu-
itant under age 62 whose anmulty was
terminated because he or she was found
recovered on the basis of Federal reem-
ployment (§831.1208(c)) when—

(1) The results of a current medical
examination show that the disabling
medical condition that was the basis of
the disabillty retirement continues to
exist; and

(2) Within 1 year after the date of re-
employmens, this medical condition
hag again cauged the individual to be
unable to provide useful and efficient
service, and the employee has been—

(1) Separated and not reemployed in a
position subject to civil service retire-
ment coverage; or
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(ii) Placed in & position that results
in a reduction in grade or pay helow
the grade from which the individual re-
tired, or in a change to a non-perma-
nent position. The right to the rein-
stated annuity begins with the date of
the medical examination showing that
the disabling medical condition con-
tinues to exlst, but not earlier than the
firgt day after separation, or the effec-
tive date of the placement in the posi-
tion which results in a reduction in
grade or pay or change to a non-perma-
nent position.

(dQ) When a, recovered disabillty annhu-
itant under age 62 whose annuity was
terminated because he or she was found
recovered on the basis of a voluntary
request (§831.1208(e)), is not reemployed
in a position subject to civil service re-
tirement coverage, and, hased on the
results of a current medical examina-
tion, OPM finds that the disability has
recurred, OPM wiil reinstate the dis-
ability annuity. The right to the rein-
stated annuity begins with the date of
the medical examination showing that
the digabllity recurred, but not earlier
than 1 year before the date the request
for reingtatement is received by OPM,

(¢) When a disability annuitant
whose earning capacity has been re-
stored but who is not reemployed in a
position in which he or she is subject
to civil service retirement coverage,
and who (except in the case of a Na-
tional Guard technician whose annuity
was awarded under 5 U.8.C. 8337(h)),
has not recovered from the disability
for which retired, loses his or her earn-
ing capacity, as determined by OPM,
hefore reaching age 62, OPM will rein-
atate the disability annuity. The rein-
stated annuity is payable from Janu-
ary 1 of the year following the calendar
year in which earning capacity was
tost., Barning capacity is lost if, during
any calendar year, the individual’s in-
come from wages or self-employment
or both is less than 80 percent of the
current rate of basic pay of the posi-
tion held at retirement.

(f) A reinstated annuity is the same
type as the original annuity and is paid
at the rate of annuity to which the an-
nuitant was entitled on the date his or
her disability annuity was last discon-
tlnueed.
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{(2) Reinstatement of the disability
annuity ends the right to any ofther an-
nuity based on the same service, unless
the annuitant makes a written election
to receive the other annuity instead of
the disability annulty.

(h) When OPM reinstates an employ-
ee’s disability annuity, the agency
must offset the employee’s pay by the
amount of annuity allocable to the pe-
riod of employment, unless the annu-
itant is exempted from this require-
ment under the provisions of 5 U.8.C.
8344¢i). The oifset begins on the date of
OPM's determination of eliglbility for
reinstatement. OPM must reduce any
retroactive payment of annuity for a
pericd of employment with an agency
before that date by the amount of pay
earned during that period.

(i) When an individual’s annuity is
terminated upon reemployment (sub-
ject to subchapter III of chapter 83,
title 5, United States Code), OPM must
determine the individual’s future annu-
ity rights under the law in effect at the
date of hls or her subsequent. separa-
tlon. If, upon separation from such re-
employment, the individual does not
meet the eligibility requirements
under subchapter II of chapter 83, title
5, United Btates Code, for title to annu-
ity based on such separation, OFM will
resume payment of the terminated an-
nuity at the rate last payable, unless
payment ig otherwise barred.

[58 FRR 12498, Sept. 4, 1968, Redesignated at 59
FR 27214, May 26, 1954}

§831.1212 Administrative
OPM decisions.

The right to administrative review of
an initial decision of OPM is set forth
in §831.109 of this part. The right to ap-
peal a final decision of OPM to the
Merit S8ystems Protection Board is set

- forth in §831.110 of this part.

[68 FR 12498, Sept, 4, 1968, Redesignated at 59
FR 27214, May 26, 1894]

review of

Subpart M—Collection of Debts

SourcE: 50 FR 34664, Aug. 27, 1985, unless
otherwise noted.

$831.1301 Purpose.

This subpart preseribes procedures to
be followed by the Office of Personnel

§831.1303

Management (OPM) , which are con-
sistent with the Federal Claims Collec-
tion Standards (FCCS) (Chapter II of
title 4, Code of Federal Regulations), in
the collection of debis owed to the
Civil Service Retirement and Dis-
ability Fund.

§831.1302 Scope.

Thig subpart covers the collection of
debts due the Civil Service Retirement
and Disability Fund, with the excep-
tion of the collection of court-imposed
judgments, amounts referred to the De-
partment of Justice because of frawd,
and amounts collected from back pay
awards in accordance with §550.805(e)(2}
of this chapter.

$831.1303 Definitions.

In this subpart—

Additional charges means interest,
penalties, and/or administrative costs
owed on a debt.

Annuitant means a retired employee
or Member of Congress, spouse, wid-
ower, or child receiving recurring bene-
fits under the provisions of sabchapter
III, chapter 83, of title 5, United States
Code,

Compromise is an adjustment of the
total amount of the debt to be col-
lected based upon the considerations
established by the FCCS (¢ OFR part
1083).

Conswmmer rveporting agency has. the
same meaning provided in 31 U.B.C.
F701{a)(3).

Debt means a payment of benefits to
an individual in the absence of entitle-
ment or in excess of the amount to
which an individual is properly enti-
tled.

Delinguent has the same meaning pro-
vided in 4 CFR 101.2(b).

FCCS means the Federal Claims Col-
lection Standards (Chapter IT of title 4,
Code of Federal Regulations). .

Offset means to withhold the amount
of a debt, or a portion of that amount,
from one or more payments due the
debtor. Offset alsoc means the amount
withheld in this manner.

Reconsideration means the process of
reexamining an individual's liability
for a debt based on—

(1) Proper application of law and reg-
ulation; and

155



