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gections 3831 and 3841 to 3843, respeciively, of Title 22,
Foreign Relations and Intercourse.

GOVERNMENT ACCOUNTABIEITY QFFICE: VOLUNTARY
EARLY RETIREMENT

Puh. L. 107-296, title XTI, §1313(h)(3), Nov. 25, 2002, 116
Btat. 2296, provided that! *“The amendments made by
this subsection [amending $his section and section 8414
of this title and repealing provieions get ont as notes
under this section and section 84i4 of this tifle] shall
not be construed to affect the authority under section
1 of Public Law 104-303 (6 U.S.0. 8336 note; 114 State,
10633

Pub. L. 106-303, §1, Oct. 13, 2000, 114 Stat. 1063, as
amended by Pub. L. 108-271, §§2(a), (bX1), 8(b), July 7,
2044, 118 Stat. 811, 814, provided that:

“a) CvIL SERVICE RETIREMENT SYSTEM.—BEffective
Ooctober 13, 2000, paragraph (2) of section 8338(d) of title
5, United States Code, shall, with respsect to officers
and employeea of the Government Accountability Of-
fice, be applied as If 1t had been amended to read as fol-
lowa:

“H23A) has bheen employed continuously by the
Government Accountability Office for at least the 31-
day period immediately preceding the start of the pe-
ricd referred to In aubparagraph (D);

“f(B) is serving under an appolntment that is not
time Iimited;

“(C) has not recelved a notice of involuntary sepa-
ration, for misconduct or unacceptable performance,
with respect to which final action remalns pending;
and

(D) is separated from the service voluntaxily dur-
ing a period with reaspect to which the Comptroller
Cleneral determines that the applicasion of thiz sub-
section is necessary and appropriate for tha purpose
of—

“4i) realigning the Government Accountability
Office’s workforces in order to meet budgetary con-
straints or mission needs;

“4(ii) correcting skill imbalances; or

411} reducing high-grade, managerial, or super-
vigory positions;’,

(1)) FEDERAL HMPLOYEBES® BETIREMENT SYSTEM,—BEf-
fective October 13, 2000, subparagraph (B} of section
8414(k)(1) of title b, United Stales Code, shall, with re-
spect to officers and employees of the Government Ac-
countahility Office, be applied as if it had been amend-
ed to read as follows:

“YBXi) has been employed continuously by the
Government Accountability Otfice for at least the 31-
day period irmumediately preceding the start of the pe-
riod referred to in clause (iv);

“(iiy is serving under an appointment that is not
time limited;

“(iii) has not received a notice of involuntary sep-
aration, for misconduct or unacceptable performance,
with respect to which final action remains pending;
and

“4(iv) is separated from the service veluntarily dur-
ing a period with respect to which the Comptroller
General determines that the application of this sub-
section is necessary and appropriate for the purpose
of~-

5D realigning the Government Accountability
Office’'s workforce In order te meet budgetary con-
straints or mission needs;

I correating skill imbalances; or

4III) reducing high-grade, managerial, or super-
visory positions;’.

*(0) NUMERICATL LIMITATION,—Not 60 exceed 10 percent
of the Goverament Accountability Office’s worklorece
{as8 of the start of a fiscal year) shall be psrmitted to
take velunsary early retirement in such fiscal year
purguant to this section,

“{d) BEGULATIONS,—The Compirolier General ghall
prescribe any regulations necessary to carry oub this
gection, including regulations under which an early re-
tirement offer may be made o any employee or group
of employeess based on-—

“*{1) geographic area, organizational unit, or occu-
pational series or level;

*{2) gkills, knowledge, or performance; or

“{3) such other similar factors (or combination of
factors described in this or any other paragraph of
this subsection) as the Comptreller General considers
necessary and appropriate in order %o achieve the
purpose Involved,

“(e) SENSE oF CONGRESS.—Ib iz the sense of Congress
that the Implementatlon of this section 1s intended to
reshape the Government Accountability Office work-
force and not: downgize the Government Accountability
Office worlkforce,”

APPLICATION OF SUBSECTION (d)(2)

Pub. L. 105-174, title HI, §700i(a), May 1, 1998, 112
Stat. 91, ar amended by Pub. L. 106-58, title VI, §651(a),
Sept. 29, 1999, 113 Stat. 480, which provided that, effec-
tive May 1, 1998, subsec. (A)(2) of this sectlon was to be
applied as if it read as specified in Pub. L. 105-174,
§7001(a), was repealed by Puwb. L, I0T-296, title XIII,
§1313(h)(4), Nov. 25, 2002, 116 Stab. 2296,

INDIAN PREFERENCE LAWS APPLICABLE T0O BUREAU OF
HDIAN ATFAIRS AND INDIAW HEALTH BERVICE POSI-
TIONS

Nonapplicability of annuity provisions of subsec. (J)
of this section to individuals accepting walver of Indian
preference laws with respect to personmnel actions, see
section 472a(c)2) of Title 25, Indians.

INDIVIDUALS ENTITLED TO ANNUITY PAYMENTS FOR
PERIOD PRICR TO OCTOBER i, 1979

Section 1241(h)(2) of Pub. L. 96-70 provided that: “Bf-
fective October 1, 1979, any individwal who, bué for
paragraph (1) of this subsection [set out ag an Effective
Date of 1978 Amendment note above], would have been
entitled to ons or more annuity payments pursuant to
the amendments made by this section [amending this
section] for periods before October 1, 1878, shall be enti-
tled, to such extent or in such amounty ag are provided
in advance in appropriation Acts, to a lump sum pay-
ment éequal t0 Ghe total amount of all such annuity
payments.’”’

§8337. Disability retirement

(a) An employee who completes 5 years of ci-
vilian service and has becore disabled shall be
retired on the employee’s own application or on
application by the employee’s agency. Any em-
ployee shall be considered to be disabled only if
the employee is found by the Office of Personnel
Management to be unabie, hecause of diseass or
injury, to render useful and efficient service in
the employee’s position and 18 not gualified for
reasglgnment, under procedures prescribed by
the Office, to a vacant position which is in the
agency at the same grade or level and in which"
the employee would be able to render useful and
efficient service. For the purposs of the preced-
ing sentence, an employee of the United States
Postal Service shall be considered not qualified
for a reassignment desecribed in that sentence if
the reassignment is to a position in a different
craft or is inconsistent with the terms of a col-
lective bargaining agreement covering the em-
ployee. A judge of the United States Court of
Appeals for the Armed Forces who completes b
years of civilian service and who is found by the
Office to be disabled for useful and efficient
service as a judge of such court or who is re-
moved for mental or physical disability under
section 942(c) of title 10 shall he retired on the
judge’s own application or upon such removal, A
Mermber who completes 5 years of Member gserv-
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ice and is found by the Office to be disabled for
useful and efficient service as a Member because
of disease or injury shall be retired on the Mem-
her’s own application, An annuaity authorized hy
this section is computed under section 833%(g) of
this title, unless the employee or Member is eli-
gible for a higher annuity computed under sec-
tion 833%¢a) through (e}, (n), (@), {r), or (s).

(b) A claim may be allowed under this section
only if the application 1s filed with the Office
before the employee or Member is separated
from the service or within 1 year thereafter.
This time limitation may be waived by the Of-
fice for an employee or Member who at the date
of separation from service or within 1 year
thereafter is mentally incompetent, if the appli-
cation is filed with the Office within I year from
the date of restoration of the employee or Mem-
ber to competency or the appointment of a fidu-
ciary, whichever is earlier.

(¢ An annuitant receiving disability retire-
ment annuity from the Fund shall be examined
under the direction of the Office—

(1) at the end of I year from the date of the -

disability retirement; and
(2)- annually thereaffer untll he becomes 60
vears of age; :

unless his disability is permanent in character.
If the annuitant fails to submit to examination
as required by this sectlon, payment of the an-
nuity shall be suspended until continuance of
the disability is satisfactorily established.

(d) If an annuitant receiving disability retire-
ment annwity from the Fund, before becoming 60
vears of age, recovers from his disability, pay-
ment of the annuity terminates onh reempioy-
ment by the Government or 1 year after the date
of the medical examination showing the recov-
ery, whichever is earller, If an annaitant receiv-
ing disability retirement annuity from the
Fund, before becoming 60 years of age, is re-
stored to an earning capacity fairly comparable
to the current rate of pay of the position occu-
pied at the tlme of retirement, payment of the
annuity terminates on reemployment by the
Government or 180 days after the end of the cal-
endar year in which earning capacity is so re-
stored, whichever g eartier. Barning capacity is
deemed restored if in any calendar year the in-
come of the annuitant from wages or self-em-
ployment or both equals at least 80 percent of
the current rate of pay of the position cccupied
immediately hefore retirement,

(o) If an annuitant whose annuity is termi-
nated under subsection (d} of this section is not
reemployed in a position in which he is subject
to this subchapter, he 1a deemed, except for serv-
ice credit, to have been involuntarily separated
from the service for the purpose of this sub-
chapter as of the date of termination of the dis-
ahility annuity, and after that termination is
entitled to annuity under the applicable provi-
sions of this subchapter. If an annuitant whose
annuity is heretofore or hereafter terminated
hecause of an earning capacity provision of thig
subchapter or an earlier statute—

(1) is not reemployed in a position in which
he is subject to this subchapter; and

(2) has not recovered from the disability for
which he was retired;
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his annuity shall be restored at the same rate
effective the first of the year following any cal-
endar year in which his income from wages or
self-employment or both is less than B0 percent
of the current rate of pay of the position occu-
pied immediately before retirement. If an annu-
itant whose annuity is heretofore or hereafter
terminated because of a medical finding that he
has recovered from disability is not reemployed
in a position in which he is subject to this sab-
chapter, his annuity shall be restored at the
same rate effective from the date of medical ex-
amination showing a recurrence of the disabil-
ity. The second and third sentences of this sub-
gection do not apply to an individual who has
become 62 years of age and is receiving or is eli-
gible to receive annuity under the first sentence
of this subsection,
(H)(1) An individaal is not entitled to receive—
(A) an annuity under this subchapter, and
(B) compensation for injury to, or disability
of, such individual under subchapter I of chap-
ter 81, other than compensation payable under
seation 8107,

covering the same period of time.

(2) An individual is not entitled to receive an
annuity under this subchapter and a concurrent
benefit under subchapter I of chapter 81 on ac-
count of the death of the same person.

(3) Paragraphs (1) and (2) do not bar the right
of a claimant to the greater benefit conferred by
either this subchapter or subchapter I of chapter
81,

{g) If an individual is entitled to an annuity
under this subchapter, and the individual re-
celves a lump-sum payment for compensation
under section 8135 based on the disabllity or
death of the same person, so much of the com-
pensadion as has been paid for a period extended
heyond the date payment of the annuity com-
mences, as determined by the Department of
Labor, shall be refunded to that Department for
credit to the Employees’ Compensation Fund.
Before the individual may receive the annuity,
the individual shall—

(1) refund to the Department of Labor the
amount representing the commuted compensa-
tion payments for the extended period; or

(2) awthorize the deduction of the amount
from the annuity.

Deductions from the annaity may be made from
accrued or accruing payments, The amounts de-
ducted and withheld from the annuity shall be
transmitted to the Department of Labor for re-
imbursement to the Fmployees' Compensation
Fund. When the Department of Labor finds that
the financial circumstances of an individual en-
titled to an annuity under this subchapter war-
rant deferred refunding, deductions from the an-
nuity may be prorated against and paid from ac-
cruing payments in such manner as the Depari-
ment determines appropriate.

(h)(1} As used in this subsection, the term
“techniclan® means an individual employed
under section 709(a} of title 32 or section 10216 of
title 10 who, as a condition of the employment,
is required under section 708(b) of title 32 or sec-
tion 10216 of title 10, respectively, to be a mem-
ber of the Selected Reserve.

(2)(A) Except as provided in subparagraph (B)
of this paragraph, an individual shall be retired
under this section if the individwal—
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(1) 1s separated from employment as a tech-
nician under section 709(e)(1) of title 32 or sec-
tion 10216 of title 10 by reason of a disability
that disqualifies the individual from member-
ship in the Selected Reserve;

(1) iz no# considered to be disabled under the
second sentence of subsection (a) of this sec-
tion;

(iii) is not appointed to a position in the
Government {whether under paragraph (3) of
this subsection or otherwise); and

{iv) has not declined an offer of an appoink-
ment to a position in the Government under
paragraph (3) of this subsection.

(B) Payment of any annulty for an individual
pursuant to this subsection terminates—

(i) on the date the individual is appointed to
a position in the Government (whether pursu-
ant to paragraph (3) of this subsection or
otherwise);

(ii) on the date the individual declines an
offer of appointment to a position in the Gov-
ernment under paragraph (3); or

(1) as provided under subsection (d).

(3) Any individual applying for or receiving
any annuity pursuant to this subsection shall,
in accordance with regulations prescribed by the
Office, be consgidered by any agency of the Gov-
ernment before any vacant position in the agen-
cy is filled if—

(A) the pesition is located within the com-
muting area of the Individual’s former posi-
tion; .

(B) the individual is qualified to serve in
such position, as determined by the head of
the agency; and

(C) the position 18 at the same grade or
equivalent leovel as the position from which
the individual was separated under section
T00(e)(1) of title 32 or section 10216 of title 10.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat, 572; Pub, L.
90-83, 51(76), Sept. 11, 1967, 81 Stat. 214, Pub. L.
95-454, title IX, §906(a)(2), (3), Oct. 13, 1978, 92
Stat. 1224; Pub. L. 96499, title IV, §403(a), Dec.
5, 1980, 94 Stat. 2605; Pub. L. 97-253, title III,
§302(a), Sept, 8, 1962, 96 Stat. 792; Pub. L. 98-94,
Hitle XII, §1956(c), Sept. 24, 1983, 07 Stat. 701;
Pub, 1., 100-238, title I, §124{a)(1}(A), Jan, 8, 1988,
101 Btat. 1755; Pub. L. 101-189, div. A, title XIII,
§1304(h)(2), Nov. 29, 1989, 103 Stat. 1577; Pub. L.
101428, §24d)(1), Oct. 15, 1990, 104 Stat. 929; Pub.
L. 102-378, §2(61), Oct. 2, 1992, 106 Stat. 1354; Pub,
L. 103337, div. A, tifle IX, §924(d)(1)(A), Oct. 5,
1994, 108 Stat. 9832; Pub. L, 105-61, title V,
§516(a)(2), Oct. 10, 1997, 111 Stat. 1306; Pah. L.
106-65, div. A, title V, §522(d), Oct. 5, 1999, 113
Stat. 597; Pub. L. 106-553, §1(a)(2) [title III,
§308((1)], Dec. 21, 2000, 114 Stat, 2762, 2762A-88,)

HISTORICAL AND REVISICN NOTES

1566 AoT
— Revised Statutes and
Derivalion U.8. Code Statutes at Large
5 1,8.0. 2957, July 81, 1956, ch, 804, §401

“Bec, T, 70 Stat. 760.
QOct. 4, 1961, Pub. L. B7-350,
§4(a}, 76 Stat. 771

In subgectlon {¢), the words “‘receiving disability rs-
birement annnity from the Fund” are coextensive with
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and substituted for “retired under this section or under
sectbicn 6 of the Act of May 29, 1930, as amended’,

In subsection (g), the words “Notwithstanding any
provision of law to the contrary’ are omitted as unnec-
essary. The wordd “Employees’ Compensation Fund’
are subatituted for “Federal Employees’ Compensation
Fund” to conform &o the title of that Fund as set forth
in section 8147.

Standard changes are made to conform with the defi-
nitiong applicable and the style of this titie as outlined
in the preface to the report.

1967 AcT

This section amends § U.S.0. 8337(e) for consistency
within the subchapter and to reflect that it is the indi-
vidual, rather than the position, that is subject to the
subchapter.

AMENDMENTS

2000—Suhsec. (a). Pub. L, 106-553 subatituted *'8339(a)
through (), (n), {g}, ), or (s)” for “8339(a)-(e), (n), (1),
ox {r)"* in Iast sentence.

1899-—Subsec. (h}1). Pub. L. 106-65, §522(d}(1), inserted
“or section 16216 of title 14" after “title 32° and sub-
gtituted ““title 32 or section 10216 of title 10, respec-
tively, to be a member of the Selected Reserve.” for
“‘such title to be a member of the National Guard and
to hold a specified military grade.” .

Subsec. WX2(AXD). Pub, L. 106-65, § 522(dX2), ingerted
“or sectlon 10216 of title 10" after *‘title 32°* and sub-
atituted “Selecled Reserve” for “Nabional Guard or
from holding the military grade required for such em-
ployment™. '

Subsec, (AX3)NC). Pub. L. 10685, §522(d)(3), Inserted
“or gection 10216 of title 10" after ‘*title 32".

1997—8ubsec. (a). Pub. L. 105-61 subséituted “(g), or
{r)” for “or (@".

1994—3ubsec. (a). Pub. L. 103-337 substituted *Court
of Appeals for the Armed Forces” for “Court of Mili-
tary Appeals”,

199%—Subgec. (a), Pub, L, 102-378 substitnted “if* for
18" affer “employee” in second sentence,

1994—8ubsec. (a). Pub. L. 101428 substituted
“833%(a)(e), (n), ar () for “*8330(ay-(e) or (n)".

1989—Subsec. (a), Puh. L, 101-189 substituted “section
§42{c) of title 10" for “‘section 867(a)2} of title 10",

1988—Subssee. (f). Pulx, L. 10238 added suhbsec. (f) and
struck out former subsec, (f) which read as follows: ““An
individual 13 not entltled to receive an annuity under
this subchapter and compensation for injury oy digabil-
ity to himself under subchapter I of chapter 81 of this -
title covering the same period of time. This provision
does not bar the right of a claimant to the greater ben-
efit conferred by either subchapter for any part of the
same period of {ime. Neither this provision nor any
provigion of subchapter I of chapter 8% of this title de-
nies to an individual an annnity accrning to Rim ander
this subchapter om account of service performed by
him, or denies any concunrrenté benefit to him wnder
subchapter I of chapter 81 of thig titls on account; of the
death of another individual.”

Subsec. (g}, Pub. L. 100-238 added subsec, (g) and
struck out former subsgec. {g)} which read as follows:
“The right of an individual entfifled Lo an annuity
under this subchapter iz not affected becanse he has re-
celved a lump-sum payment for compensation under
section 8185 of this title. However, if the annuity is
payable on account of the same disability for which
compensabicn under section 8135 of this title has been
paid, so much of the compensation as has been paid for
a period extended beyond the date the annulty hecomes
effective, as determined by the Depariment of Labor,
shall be refunded to that Department to be covered mto
the Employees’ Compensation Fund. Before the individ-
ral may receive the annuity he shall—

(1) refund to the Department of Labor the amount
representing the commuted compensation payments
for the extended period; or

“(2) authorize the deduction of that amount from
the annuity payable to him under this subchapler,
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which amonat shall be transmitted to the Depart-

ment of Labor for reimburgement to the Employees’

Compensation Fund.
Dednetions from the annuity may be made {rom ac-
crued and accruing payments. When the Department of
Labor findg that the financial circomstances of the an-
nuitant warrané deferred refunding, deductionz from
the annuity may be prorated against and paid from ac-
cruing payments in such manner ag that Department
determines.”

1983—8ubgec. (a). Pub. L. 98-94 inserted provisgion that
a judge of the United States Court of Military Appeals
who completes 5§ years of civilian service and who 1s
found by the Office to be disabled for useful and effi-
clent gervice as a judge of such court or who 1s removed
for mental o1 physical disability nnder section 867(a)(2)
of Gitle 10 shall be retired on the judge’s own applica-
tion or upon such removal.

1982—Subses, (d). Pub, L. 97-253, §302(a)(1), (2}, sub-
atituted 180 days’* for ‘1 year” in provigion relating to
regtoration of an annuitant to an earning capacity fair-
Iy comparabie to the current rate of pay of the position
occupied at the time of retirement, and “‘any calendar
year” for “each of 2 succeeding calendar years’.

Bubsec. (h). Pub. L. 97-253, §302(a)(3}, added subsec.
(h) )

1980—Subses. (a). Fub, L. 95-49% provided that an em-
ployee was to be comnsidered disabled only if the em-
ployes were found by the Office of Pergonnel Manage-
mentb Lo he unable to render useful and efficient service
in the employee’s position and was not gnalified for re-
assignment to & vacant position in the agency at the
aame grade or level and provided that an employee in
the Postal Service was to be consgidered not gualified
for auch reassignment if such reassigniment were to a
positien in a different craft or were inconsistent with
the terms of the appropriate collective hargaining
agreement.

HB—Subsecs. (a) o (o), Pub. L. 95454 substituted
“Office of Pergsonnel Management’’ and ““Office’ for
0ivil Service Commisgion™ and Y Commigsion™, respec-
btively, wherever appearing.

EFFECTIVE DATE OF 2300 AMENDMENT

Amendment by Pub. L. 106-553 effective on the first
day of the first applicable pay period that hegins on
Dec. 21, 2000, and applicable only to an individual who
is employed as & member of the Supreme Court Poiice
after Dec. 31, 2000, see sectlon 1(a)(2) [titie III, §308(1),
()] of Pub. L. 106-553, set out in & Supreme Court Police
Retlrement note under section 8331 of this title.

EFrECTIVE DATE oF 1897 AMENDMENT

Amendment by Pub, L, 105-61 applicable to any annu-
ity eommencing belore, on, or after Oct. 10, 1997, and ef-
fective with regard to any payment made after the first
month following Oct. 10, 1997, see section 516(b) of Pub.
L. 165-61, set out as a note under section 8334 of this
titla.

EFFECTIVE DATE OF 1588 AMENDMENT

Section 124(c) of Pub. L. 100-238 provided that:

“{1} IN GEMERAL,—Except as provided in paragraph (2),
the amendments made by this section [enacting section
8464a, of this title, amending thig section, renumbering
section 8457 of this &itle as section 8456, and repealing
former section 8458 of this title] shall be effective as of
January 1, 1687, and shkall apply with respect to henefits
payable based on a death or disability cccurring on or
after that date.

“¢2) mxorpTioN.—The amendment made by subsection
(aY1)(A) [amending this section] shall take effect on
the date of the enactment of this Act [Jan. 8, 1986] and
shall apply with respect to beneflts payable based on a
death or disahility oceurring on or after that dabe.”

EFFECTIVE DATE OF 1982 AMENDMENT

Section 302(c) of Pub, 1., 97-25%, as amended by Pub,
L. 97-346, §3(1), Ock, 15, 1882, 96 Statb. 1649, provided that:
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‘(1) Except as provided in paragraphs (2} and (3), the
amendments made by subgections (a) and {(b) [amending
{his section and gection 8347 of this title] shall take ef-
fective October 1, 1982,

‘(2) The amendments made by paragraphs (1} and (2)
of subgection (a) [amsnding thig gection] shall take ef-
fect with respect Lo incomse earned after December 31,
1982,

*{3) Subsection (h) of section 8337 of title 5, United
States Code (an added by subsection (a)) shall apply to
any technician (as defined in paragraph (1) of such suab-
section (h)} who is separaled from employment as a
techniclan on or after October 1, 1982, Such subsection
(h) ghall algo apply Lo any technlcian separated from
employment as a technician on or after December 31,
1979, and before October 1, 1882, if application therefor
is made to the Office of Persounel Management within
12 months after the date of the enactment of this Act
[Sept. 8, 1982]. Any annuity resulting from such appli-
cabion shall commence as of the day after the date such
application is received by the Office.”

EFFECTIVE DATE OF 1980 AMENDMENT

Amendment by Pub. L. 96489 effective on 90th day
after Dec. 5, 1980, see section 403{c) of Pub. L. 06489, set
out a8 a note ander section 8331 of this title.

EFFECTIVE DATE OF 1978 AMENDMENT

Amendment Iy Pub. L. 95454 effective 90 days after
Gct. 13, 1878, see section §0Y of Pub. L. 95454, set out as
a nete under section 1101 of this title.

§8338. Deferred retirement

(a) An employee who iIs separated from the
zservice or transferred to a position in which he
does not continue subject to this subchapter
after completing b years of civilian gervice is en-
titled to an annuity beginning at the age of 62
years.

(b) A Member who, after December 31, 1955, is
geparated from the service as a Member after
completing 5 years of civilian service is entitled
to an annuity beginning at the age of 62 years.
A Member who is separated from the service
after completing 10 or more years of Member
service is entitled to an annuity beginning at
the age of 60 years. A Member who is separated
from the service after completing 20 or more
years of gervice, ineluding 10 or more years of
Member service, 18 entitied to a reduced annuity
beginning at the age of b0 years.

(c) A judge of the United States Court of Ap-
peals for the Armed Forces who is separated
from the service after completing 5 years of ci-
vilian service is entitled to an annuity begin-
ning at the age of 62 years. A judge of such court
who is separated from the service after compiet-
ing the term of service for which he was ap-
pointed is entitled to an annuity. If an annuity
is elected before the judge becornes 60 years of
age, it shall be a reduced annuity.

(d) An annuity or reduced annuity authorized
by this section is computed under section 8339 of
this title.

(Pub. L. 89-554, Sept. 6, 1866, 80 Stat. 574; Pub. L.
90-83, §1(77), Bept. 11, 1967, 81 Stat. 214; Pub. L.
9804, title XII, §1266(d), Sept. 24, 1983, 97 Stat.
702; Pub. L. 103-337, div. A, title IX, §924(A)}1)(A},
Oct. 5, 1994, 108 Stat. 2832.)
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(I} the amount of the disability insurance benefib
to which the annaitant would have been entitied
nnder section 223 of the Sccial Security Act for the
month in which the anmunity under this subchapter
commenced, or was restored, determined as if such
annuitant had then satisfied all requirements for en-
titlement to & benefit under such section, adjusted by

“(II) all adjustments made under section 8462(h) Le-
tween the date on which the annuity commenced, or
was restored, and the start of the month involved
(without regard to whether the annuitant’s annuolty
was affected by any of those adjustments).

For purposes of computing the agsumed disability in-
surance benefit, the month in which the annuitant’s
disability bhegan (as determined under section
216(i)(2)(C) of the Soeial Becurity Act) shall be the

month in which the annnity commenced or, if earlier .

{and if a determination was actnally made) the monsh
determined under guch gection,

Subsec. (a)@). Puh. L. 100-238, §122(cH2)(B), added pax.
(3.

Subseo. (). Pul. L. 100-338, §122(h), amended subsec.
() generally, substituting pars. (1) and (2) for former
pars. (1) to (4).

Subsec. (). Pab, L. 100-238, §122(c)(1), designated ex-
isting provisions as par. (1) and added par. (2).

1986—Subses, (b)(3). Pub., L. 99-556, §106, substituted
AR for “(a)(1)(A)” in second sentence.

Subsec, (d), Pub. 1., 83-566, §104, ingerted ‘‘(after the
reducktion under subsection (a){2), if applicable, has
heen made)™.

EFFECTIVE DATE oF 2003 AMENDMENT

Amendment by Pub. L., 108176 effective on 80th day
after Dec. 12, 2003, and applicable with respect to any
annuity entitlement haged on an individual’s separa-
tion from service ocewrring on or afier such effective
date, and any service performed by any such individual
BLefore, on, or after such effective date, sulxject to spe-
cial rule relating to deposit requirement, see section
226¢c) of Pub. L. 108-176, set out a3 a note under section
8401 of this title.

EFFECTIVE DATH OF 1988 AMENDMENT

Section 122(d) of Pub. L. 100-238 provided that: *‘The
amendments made by this section [amending this sec-
tion] shall be effective as of Januwary i, 1887, as if they
had been snacted as part of the Federal Employees’ Re-
tirement System Act of 1986 (Public Law 93-335; 100
Btab. 514 and following).”

§8453. Application

A claim may be allowed under this subchapter
only if application is filed with the Office before
the employee or Membeor is separated from the
gervice or within 1 year thereafter. This time
limitation may be waived by the Office for an
employee or Member who, at the date of separa-
tion from service or within 1 year thereafter, is
mentally incompetent if the application is filed
with the Office within 1 year from the date of
restoration of the employee or Member to com-
petency or the appointment of a fiduciary,
whichever is earlier.

(Added Pub. L, 99-335, title I, §10i(a), June 6,
1988, 100 Stat, 568,)

§ 8454, Medical examination

An annuitant receiving a disability retirement
annuity from the Fund shall be examined under
the direction of the Office—

(1) at the end of 1 year from the date of the
disability retirement; and

(2y annually thereafter until becoming 60
yvears of age; ’

unless the disability is permanent in character.
If the annuitant fails to sabmit to examination
as required by this section, payment of the an-
nuity shall be suspended until continuance of
the disability is satisfactorily established.

{Added Pub. L. 93-335, title I, §10i(a), June 6,
1986, 100 Stat. 568.)
§ 8455, Recovery; restoration of earning capacity.

(a}t) If an annuitant receiving a disability re-
tirement annuwity from the Fund recovers from
the disability before becoming 60 years of age,
payment of the annuity terminates on reem-
ployment by the Government or 1 year after the
date on which the Office determines that the an-
nuitant has recovered, whichever is earlier.

(2} If an annuaitant receiving a disability annu-
ity from the Fund, before becoming 60 years of
age, is restored to an earning capacity fairly
comparable to the current rate of pay of the po-
sition occupied at the time of retirement, pay-
ment of the annuity terminates 180 days after
the end of the calendar year in which earning
capacity is soc restored. Rarning capacity is
deemed restored if in any calendar year the in-
come of the annuitant from wages or self-em-
ployment or both equals at least 80 percent of
the current rate of pay of the position occupled
immediately before retirement.

(b)(1} If an annuitant whose annuity is termi-
nated under subsection (a) 1s not reemployed in
a position in which that individual is subject to
this chapter, such individual 1s deemed, except
for service credit, to have been involuniarily
separated from the service for the purpose of
subchapter II of thig chapter as of the date of
terminafion of the digability annuity, and after
that termination is entitled to annuity under
the applicable provisions of sach subchapter.

(2) If an annuitant whose annuity is termi-
nated under subsection (a)(2)—

(A) is not reemployed in a position subject
to this chapter; and

(B) hag not recovered from the disability for
which that individual was retired;

the annuity of such individual shall be restored
at the applicable rate under section 8452 effec-
tive the first of the year following any calendar
yvear in which such individual’s income from
wages or self-employment or both is 1ess than 80
percent of the current rate of pay of the position
occupied immediately before retirement.

(8 If an annuitant whose annulty is termi-
nated because of a medical finding that the indi-
vidaal has recovered from disability is not reem-
ployed in a position in which such individual is
subject to this chapter, the annunity of such indi-
vidual shall be restored at the applicable rate
under section 8452 effective from fthe date on
which the Office determines that there has been
a recurrence of the disability.

(4) Paragraphs 2) and (3) shall not apply in the
case of an annuitant receiving an annuity from
the Fund under subchapter II of this chaper.

(Added Pub, L. 99-335, title I, §101¢a}, June 6,
1986, 100 Stat. 568.)
§ 8456, Military reserve technicians

(a)(1) Hxcept as provided in paragraph (2) or
(3), an individual shall be retired under this sub-
chapter if the individual—
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employer-employee relationship exists
between the annuitant and the em-
ployed individual, and the amount
claimed as an expense does not exceed
the local market rate of payment to in-
dividuals who provide similar services.
It is the responsibility of the annuitant
to provide evidence demonstrating that
an employer-employee relationship ex-
ists, and what the local market rate is
for such services, For the purpose of
this paragraph, to establish that a true
employer-employee relationship exists,
the annuitant must provide evidence
that all statutorily mandated employ-
ment requirementis are met, including
(bhut not limited to) income tax
withholdings, FICA tax deductions and
payments, and unemployment insur-
ance, If the annuitant fails to provide
evidence of the local market rate for
such services, payments may bhe de-
ducted only if the amount claimed does
not exceed the Federal minimum hour-
1y rate in effect on December 31 of the
calendar year in which claimed, Absent

- evidenice that it is customary and reg-

ular practice in the local labor market
to work more hours per weelk, payment
may not be deducted for services pro-
vided by an individual in excess of 40
hours a week.

(B8} A Job-connected expense can bhe
deducted only in the calendar year in
which paid.

(4) Claims for items used for bhoth
personal and job-related purposes may

- be deducted only by the prorated

amount attributable to the job-related
use,

(5) A jobh-connected expense may not
he deducted from income from self-em-
ployment if the expense has already
been deducted as a business expense;

(8) It is the responsgibility of the an-
nuitant claiming job-connected ex-
pense to provide adequate documenta-
tion %o substantiate the amount
claimed. Adequate documentation will
generally include the following infor-
mation:

(1) Written recommendation of a phy-
gician, vocational rehabilitation spe-
cialist, occupational health resource
specialist, or other similar professional
specialist that the .retiree should use
the transportation, services, or equip-
ment;

§831.1210

(ii) A description of the item and an

‘explanation of its use by the annuitant

in the performance of hig or her occu-
pation or business;

(iii) A copy of the receipt of pur-
chase, bill of sale, or leasing agreement
for the item claimed with the date, du-
ration of the agreement, and agreed
upon price cleariy specified;

(iv) A complete supporting expla-
nation of how the amount claimed for
the job-connected expense has been cal-
culated; and .

(v} An explanation of the oir-
cumstances and calculation of the pro-
rated cost of the item if used for both
personal and business use.

(h) Return from investment allowance.
A disability annuitant may reduce the
net earnings from a self-employed busi-
ness endeavor (adjusted for any inter-
est paid on borrowed capital) by 6 per-
cent of his or her ecapital investment in
that business, owned or borrowed, The
capital investment’s value is its fair-
market value as of December 31 of the
vear for which the income is beilng re-
ported.

(i} Reguirement to report income, All
disability annuitants who, on Decem-
ber 31 of any calendar year, are under
age 60 must report to OPM their in-
come from wages or self-employment
or both for that calendar year. Hach
vear as early as possible, OPM will

. send a form to annuitants to use in re-

porting their income from the previous
calendar year., The form specifies the
date by which OPM must receive the
report. OPM will determine entitle-
ment to continued annuity on the bagis
of the report. If an annuaitant fails to
submit the report, OPM may stop an-
nuity payments until it receives the re-
port.

§831L1210 Annuity rights: after a dis-

ability annuity terminates.

(a) An individual is entitled to an im-
mediate annuity when the disability
annuity stops because of recovery or
restoration to earning capacity if the
individual is not reemployed in a posi-
tion subject to civil service retirement
coverage and—

(1) Is at least age 50 when the dis-
ability annuity stops and had 20 or
more years of service at the time of re-
tirement for disability; or

1563
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(2) Had 25 or more years of service at
the time of retirement for disability
regardless of age.

(b) An individual whose annuity
stops because of recovery or restora-
tion to earning capacity and who is not
eligible for an Iimmediate annuity
under paragraph (a) of this section, is
eligible for a deferred annuity wupon
reaching age 62.

(¢) The disabllity annuity of an indi-
vidual whoge annuity stopped because
of recovery or restoration to earaing
capacity may be reinstated under
§831,1212 of this part,

§831,1211: H
annuity.:

(a) When a disability annuity stops,
the individual must again prove that
he or she meets the eligibility require-
ments in order to have the anmuity re-
instated.

(b) When & recovered disability annu-
itant under age 62 whose annuity was
terminated hecause he or she was found
recovered on the basis of medical evi-
dence (§831,1208(h})), s nhot resmployed
in a position subject to civil service re-
tirement coverage, and, bhased on the
results of a current medical examina-
tion, OPM finds that the individual’s
medical condition has worsened since
the finding of recovery and that the
original disability on which retirement
wag based has recurred, OPM will rein-
state the disabllity annuity. The right
to the reinstated annuity beging with
the date of the medical examination
showing that the disability recurred.

{¢) OPM will reinstate the dipability
annaity of a recovered disability annu-
itant under age 62 whose annuity was
terminated hecause he or she wags found
recovered on the hagis of Federal reem-
ployment (§831.1208(¢c)) when—

(1). The resul$s of a current medical
examination show that the disabling
medical condition that was the basls of
the disability retirernent continues to
exist; and .

(2) Within 1 year after the date of re-
employiment, this medical condition
has again caused the individual to be
unable to provide useful and efficient
gervice, and the employee has heen—

(1) Separated and not reemployed in 2
pogition subject to civil service retire-
ment coverage; or

11; ‘Reinstatement 'of disability:

5 CFR Ch. | (1-1-12 Edition)

(ii) Placed in a position that results
in & reduction in grade or pay below
the grade from which the individual re-
tired, or in a change t0 a non-perma-
nent position. The right to the rein-
stated annuity begins with the date of
the medical examination showing that
the disabling medical condition con-
tinues to exist, but not eariier than the
first day after separation, or the effec-
tive date of the placement in the posi-
tion which results in a reductionh in
grade or pay or change t0 a non-perma-
nent position.

(d) When a recovered disability annu-
itant under age 62 whose annuity was
terminated because he or she was found
recovered on the basis of a voluntary
request (§831.1208(e)), is not reemployed
in a position subject to civil service re-
tirement coverage, and, based on the
results of a current medical examina-
tion, OPM {finds that the disability has
recurred, OPM will reinstate the dis-
ability annuity, The right to the rein-
stated annulty beging with the date of
the medical examination showing that
the disability recurred, but not earlier
than 1 year before the date the request
for reingtatement is received by OPM.

(e} When a disability annuitant
whose earning capacity has been re-
stored but who is not reemployed in a
position in which he or she 18 subject
to civil service retirement coverage,
and who {except in the case of & Na-
ticnal Guard technician whose annuity
was awarded under & U,8,C. 8337(h)),
has not recovered from the disability
for which retired, loses his or her earn-
ing capacity, as determined by OPM,
hefore reaching age 62, OPM will rein-
ghate the disability annuity. The rein-
gtated annuity is payable from Janu-
ary 1 of the year following the calendar
yvoar in which earning capacity was
lost. Barning capacity is lost if, during
any calendar year, the individual’s in-
come from wages or self-employment
or both is less than 80 percent of the
current rate of basic pay of the posi-
tion held at retirement.

(f) A reingtated annuity is the same
type as the original annuity and is paid
at the rate of annuity to which the an-
nuitant was entitled on the date his or
her disability annuity was last discon-
tinued.
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(g) Reinstatement of the dizability
annuity ends the right to any other an-
nuity based on the same service, unless
the annuitant makes a written election
to receive the other annuity instead of
the disability annuity.

(h) When OFM reinstates an employ-
ee’s disability annuity, the agency
must offset the employee’s pay by the
amount of annuity allocable to the pe-
riod of employment, unless the annu-
itant is exempted from this require-
ment under the provisions of 5 U.8.C.
8344(i). The offset beginsg on the date of
OPM’s determination of eligibility for
reinstatemens, OPM must reduce any
retroactive payment of annuity for a
period of employment with an agency
before that date by the amount of pay
earned during that period.

(i) When an individuval’'s annuity is
terminated upeon reemployment (sub-
ject to subchapter III of chapter 83,
title 5, United States Code), OPM mush
determine the individual’s future annu-

ity rights under the law in effect at the:

date of his or her subsequent separa-
tion. If, upon separation from such re-
employment, the Individual does not
meet the eligibility requirements
under subchapter III of chapter 83, title
5, United States Code, for title to annu-

ity based on such separation, OPM will .

resume payment of the terminated an-
nuity at the rate last payable, unless
payment is otherwise barred.

[58 FR 12458, Sept. 4, 1968. Redesignated at 59
FR. 27214, May 26, 1994)

§831.1212 Administrative review of
OPM decisions.

The right to administrative review of
an initial decision of OPM is set forth
in §831.109 of thig part, 'The right to ap-
peal a final decision of OPM to the
Merit Systems Protection Board is get
forth in §831.110 of this part.

[68 ¥R 12498, Sept. 4, 1968, Redesignated at 69
FR 27214, May 26, 1984]

Subpart M—Collection of Debis

Source: 50 FR 34664, Aug. 27, 1985, unless
obherwise noted.
§831.1301 Purpose.

This subpart prescribes procedures to
be followed by the Office of Personnel

§831.1303

Management (OPM) , which are con-
sistent with the Federal Claims Collec-
tion Standards (FCCS) (Chapter II of
title 4, Code of Federal Regulations), in
the collection of debts owed to the
Civil Service Retirement and Dis-
ability Fund,

§831.1302 Scope.

This subpart covers the collection of
debts due the Civil Service Retirement
and Disability Pund, with the excep-
tion of the collection of court-imposed
judgments, amounts referred to the De-
partment of Justice because of fraud,
and amounts eollected from back pay
awardg in accordance with §5660.806(e)2)
of this chapter.

§831.1303 Definitions.

In this subpart—

Additional charges means interest,
penalties, and/or administrative costs
owed on a debt.

Annuitant means a retired employee
or Member of Congress, spouse, wid-
ower, or child receiving recurring hene-
fits under the provisiong of subchapter
LI, chapter 83, of title 5, United States
Code.

Compromise is an adjustment of the
total amount of the debt to be col-
lected hased upon the considerations
established by the FCCS (4 CFR part
103),

Consumer veporting agency has the
same meaning provided in 31 U.S.C,
3701{a)3).

Debt means 3 payment of benefits to
an individual in the absence of entitle-
ment or in excess of the amount to
which an individual is properly enti-
tled.

Delinguent has the same meaning pro-
vided in 4 CFR 101.2(b).

FCCS means the Federal Claims Col-
lection Standards (Chapter II of title 4,
Code of Federal Regulations).

Offset means to withhold the amount
of a debt, or a portion of that amount,
from one or more payments due the
debtor. Offset also means the amount
withheld in this manner.

Reconsideration means the process of
reexamining an individual’s liability
for a debt based on—

(1) Proper application of law and reg-
ulation; and
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