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needs of the PHA and the actions re-
quired to address the program defi-
ciencies. 

(b) HUD written report. HUD must 
provide the PHA a written report of its 
on-site review containing HUD findings 
of program management deficiencies, 
the apparent reasons for the defi-
ciencies, and recommendations for im-
provement. 

(c) PHA corrective action plan. Upon 
receipt of the HUD written report on 
its on-site review, the PHA must write 
a corrective action plan and submit it 
to HUD for approval. The corrective ac-
tion plan must: 

(1) Specify goals to be achieved; 
(2) Identify obstacles to goal achieve-

ment and ways to eliminate or avoid 
them; 

(3) Identify resources that will be 
used or sought to achieve goals; 

(4) Identify an PHA staff person with 
lead responsibility for completing each 
goal; 

(5) Identify key tasks to reach each 
goal; 

(6) Specify time frames for achieve-
ment of each goal, including inter-
mediate time frames to complete each 
key task; and 

(7) Provide for regular evaluation of 
progress toward improvement. 

(8) Be signed by the PHA board of 
commissioners chairperson and by the 
PHA executive director. If the PHA is a 
unit of local government or a state, the 
corrective action plan must be signed 
by the Section 8 program director and 
by the chief executive officer of the 
unit of government or his or her des-
ignee. 

(d) Monitoring. The PHA and HUD 
must monitor the PHA’s implementa-
tion of its corrective action plan to en-
sure performance targets are met. 

(e) Use of administrative fee reserve pro-
hibited. Any PHA assigned an overall 
performance rating of troubled may 
not use any part of the administrative 
fee reserve for other housing purposes 
(see 24 CFR 982.155(b)). 

(f) Upgrading poor performance rating. 
HUD shall change an PHA’s overall 
performance rating from troubled to 
standard or high performer if HUD de-
termines that a change in the rating is 
warranted because of improved PHA 

performance and an improved SEMAP 
score. 

(Information collection requirements in this 
section have been approved by the Office of 
Management and Budget under control num-
ber 2577–0215) 

[63 FR 48555, Sept. 10, 1998, as amended at 68 
FR 37672, June 24, 2003] 

§ 985.108 SEMAP records. 

HUD shall maintain SEMAP files, in-
cluding certifications, notifications, 
appeals, corrective action plans, and 
related correspondence for at least 3 
years. 

(Information collection requirements in this 
section have been approved by the Office of 
Management and Budget under control num-
ber 2577–0215) 

§ 985.109 Default under the Annual 
Contributions Contract (ACC). 

HUD may determine that an PHA’s 
failure to correct identified SEMAP de-
ficiencies or to prepare and implement 
a corrective action plan required by 
HUD constitutes a default under the 
ACC. 

Subpart C—Physical Assessment 
Component [Reserved] 

PART 990—THE PUBLIC HOUSING 
OPERATING FUND PROGRAM 

Subpart A—Purpose, Applicability, 
Formula, and Definitions 

Sec. 
990.100 Purpose. 
990.105 Applicability. 
990.110 Operating fund formula. 
990.115 Definitions. 
990.116 Environmental review requirements. 

Subpart B—Eligibility for Operating Subsidy; 
Computation of Eligible Unit Months 

990.120 Unit months. 
990.125 Eligible units. 
990.130 Ineligible units. 
990.135 Eligible unit months (EUMs). 
990.140 Occupied dwelling units. 
990.145 Dwelling units with approved vacan-

cies. 
990.150 Limited vacancies. 
990.155 Addition and deletion of units. 
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Subpart C—Calculating Formula Expenses 

990.160 Overview of calculating formula ex-
penses. 

990.165 Computation of project expense level 
(PEL). 

990.170 Computation of utilities expense 
level (UEL): Overview. 

990.175 Utilities expense level: Computation 
of the current consumption level. 

990.180 Utilities expense level: Computation 
of the rolling base consumption level. 

990.185 Utilities expense level: Incentives 
for energy conservation/rate reduction. 

990.190 Other formula expenses (add-ons). 

Subpart D—Calculating Formula Income 

990.195 Calculation of formula income. 

Subpart E—Determination and Payment of 
Operating Subsidy 

990.200 Determination of formula amount. 
990.205 Fungibility of operating subsidy be-

tween projects. 
990.210 Payment of operating subsidy. 
990.215 Payments of operating subsidy con-

ditioned upon reexamination of income 
of families in occupancy. 

Subpart F—Transition Policy and Transition 
Funding 

990.220 Purpose. 
990.225 Transition determination. 
990.230 PHAs that will experience a subsidy 

reduction. 
990.235 PHAs that will experience a subsidy 

increase. 

Subpart G—Appeals 

990.240 General. 
990.245 Types of appeals. 
990.250 Requirements for certain appeals. 

Subpart H—Asset Management 

990.255 Overview. 
990.260 Applicability. 
990.265 Identification of projects. 
990.270 Asset management. 
990.275 Project-based management (PBM). 
990.280 Project-based budgeting and ac-

counting. 
990.285 Records and reports. 
990.290 Compliance with asset management 

requirements. 

Subpart I—Operating Subsidy for Properties 
Managed by Resident Management 
Corporations (RMCs) 

990.295 Resident Management Corporation 
operating subsidy. 

990.300 Preparation of operating budget. 
990.305 Retention of excess revenues. 

Subpart J—Financial Management 
Systems, Monitoring, and Reporting 

990.310 Purpose—General policy on financial 
management, monitoring, and reporting. 

990.315 Submission and approval of oper-
ating budgets. 

990.320 Audits. 
990.325 Record retention requirements. 

AUTHORITY: 42 U.S.C. 1437g; 42 U.S.C. 
3535(d). 

SOURCE: 70 FR 54997, Sept. 19, 2005, unless 
otherwise noted. 

Subpart A—Purpose, Applicability, 
Formula, and Definitions 

§ 990.100 Purpose. 
This part implements section 9(f) of 

the United States Housing Act of 1937 
(1937 Act), (42 U.S.C. 1437g). Section 9(f) 
establishes an Operating Fund for the 
purposes of making assistance avail-
able to public housing agencies (PHAs) 
for the operation and management of 
public housing. In the case of unsub-
sidized housing, the total expenses of 
operating rental housing should be cov-
ered by the operating income, which 
primarily consists of rental income 
and, to some degree, investment and 
non-rental income. In the case of pub-
lic housing, the Operating Fund pro-
vides operating subsidy to assist PHAs 
to serve low, very low, and extremely 
low-income families. This part de-
scribes the policies and procedures for 
Operating Fund formula calculations 
and management under the Operating 
Fund Program. 

§ 990.105 Applicability. 
(a) Applicability of this part. (1) With 

the exception of subpart I of this part, 
this part is applicable to all PHA rent-
al units under an Annual Contributions 
Contract (ACC). This includes PHAs 
that have not received operating sub-
sidy previously, but are eligible for op-
erating subsidy under the Operating 
Fund Formula. 

(2) This part is applicable to all rent-
al units managed by a resident man-
agement corporation (RMC), including 
a direct-funded RMC. 

(b) Inapplicability of this part. (1) This 
part is not applicable to Indian Hous-
ing, section 5(h) and section 32 home-
ownership projects, the Housing Choice 
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Voucher Program, the section 23 
Leased Housing Program, or the sec-
tion 8 Housing Assistance Payments 
Programs. 

(2) With the exception of subpart J of 
this part, this part is not applicable to 
the Mutual Help Program or the Turn-
key III Homeownership Opportunity 
Program. 

§ 990.110 Operating fund formula. 
(a) General formula. (1) The amount of 

annual contributions (operating sub-
sidy) each PHA is eligible to receive 
under this part shall be determined by 
a formula. 

(2) In general, operating subsidy shall 
be the difference between formula ex-
pense and formula income. If a PHA’s 
formula expense is greater than its for-
mula income, then the PHA is eligible 
for an operating subsidy. 

(3) Formula expense is an estimate of 
a PHA’s operating expense and is deter-
mined by the following three compo-
nents: Project Expense Level (PEL), 
Utility Expense Level (UEL), and other 
formula expenses (add-ons). Formula 
expense and its three components are 
further described in subpart C of this 
part. Formula income is an estimate 
for a PHA’s non-operating subsidy rev-
enue and is further described in sub-
part D of this part. 

(4) Certain portions of the operating 
fund formula (e.g., PEL) are calculated 
in terms of per unit per month (PUM) 
amounts and are converted into whole 
dollars by multiplying the PUM 
amount by the number of eligible unit 
months (EUMs). EUMs are further de-
scribed in subpart B of this part. 

(b) Specific formula. (1) A PHA’s for-
mula amount shall be the sum of the 
three formula expense components cal-
culated as follows: {[(PEL multiplied 
by EUM) plus (UEL multiplied by 
EUM) plus add-ons] minus (formula in-
come multiplied by EUM)}. 

(2) A PHA whose formula amount is 
equal to or less than zero is still eligi-
ble to receive operating subsidy equal 
to its most recent actual audit cost for 
its Operating Fund Program. 

(3) Operating subsidy payments will 
be limited to the availability of funds 
as described in § 990.210(c). 

(c) Non-codified formula elements. This 
part defines the major components of 

the Operating Fund Formula and de-
scribes the relationships of these var-
ious components. However, this part 
does not codify certain secondary ele-
ments that will be used in the revised 
Operating Fund Formula. HUD will 
more appropriately provide this infor-
mation in non-codified guidance, such 
as a Handbook, FEDERAL REGISTER no-
tice, or other non-regulatory means 
that HUD determines appropriate. 

§ 990.115 Definitions. 
The following definitions apply to 

the Operating Fund program: 
1937 Act means the United States 

Housing Act of 1937 (42 U.S.C. 1437 et 
seq.). 

Annual contributions contract (ACC) is 
a contract prescribed by HUD for loans 
and contributions, which may be in the 
form of operating subsidy, whereby 
HUD agrees to provide financial assist-
ance and the PHA agrees to comply 
with HUD requirements for the devel-
opment and operation of its public 
housing projects. 

Asset management is a management 
model that emphasizes project-based 
management, as well as long-term and 
strategic planning. 

Current consumption level is the 
amount of each utility consumed at a 
project during the 12-month period 
that ended the June 30th prior to the 
beginning of the applicable funding pe-
riod. 

Eligible unit months (EUM) are the ac-
tual number of PHA units in eligible 
categories expressed in months for a 
specified time frame and for which a 
PHA receives operating subsidy. 

Formula amount is the amount of op-
erating subsidy a PHA is eligible to re-
ceive, expressed in whole dollars, as de-
termined by the Operating Fund For-
mula. 

Formula expense is an estimate of a 
PHA’s operating expense used in the 
Operating Fund Formula. 

Formula income is an estimate of a 
PHA’s non-operating subsidy revenue 
used in the Operating Fund Formula. 

Funding period is the calendar year 
for which HUD will distribute oper-
ating subsidy according to the Oper-
ating Fund Formula. 

Operating Fund is the account/pro-
gram authorized by section 9 of the 
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1937 Act for making operating subsidy 
available to PHAs for the operation 
and management of public housing. 

Operating Fund Formula (or Formula) 
means the data and calculations used 
under this part to determine a PHA’s 
amount of operating subsidy for a 
given period. 

Operating subsidy is the amount of 
annual contributions for operations a 
PHA receives each funding period 
under section 9 of the 1937 Act as deter-
mined by the Operating Fund Formula 
in this part. 

Other operating costs (add-ons) means 
PHA expenses that are recognized as 
formula expenses but are not included 
either in the project expense level or in 
the utility expense level. 

Payable consumption level is the 
amount for all utilities consumed at a 
project that the Formula recognizes in 
the computation of a PHA’s utility ex-
pense level at that project. 

Per unit per month (PUM) describes 
a dollar amount on a monthly basis per 
unit, such as Project Expense Level, 
Utility Expense Level, and formula in-
come. 

Project means each PHA project 
under an ACC to which the Operating 
Fund Formula is applicable. However, 
for purposes of asset management, as 
described in subpart H of this part, 
projects may be as identified under the 
ACC or may be a reasonable grouping 
of projects or portions of a project or 
projects under the ACC. 

Project-based management is the provi-
sion of property management services 
that is tailored to the unique needs of 
each property, given the resources 
available to that property. 

Project expense level (PEL) is the 
amount of estimated expenses for each 
project (excluding utilities and add- 
ons) expressed as a PUM cost. 

Project units means all dwelling units 
in all of a PHA’s projects under an 
ACC. 

Rolling base consumption level (RBCL) 
is the average of the yearly consump-
tion levels for the 36-month period end-
ing on the June 30th that is 18 months 
prior to the beginning of the applicable 
funding period. 

Transition funding is the timing and 
amount by which a PHA will realize in-
creases and reductions in operating 

subsidy based on the new funding levels 
of the Operating Fund Formula. 

Unit months are the total number of 
project units in a PHA’s inventory ex-
pressed in months for a specified time 
frame. 

Utilities means electricity, gas, heat-
ing fuel, water, and sewerage service. 

Utilities expense level (UEL) is a prod-
uct of the utility rate multiplied by 
the payable consumption level multi-
plied by the utilities inflation factor 
expressed as a PUM dollar amount. 

Utility rate (rate) means the actual av-
erage rate for any given utility for the 
most recent 12-month period that 
ended the June 30th prior to the begin-
ning of the applicable funding period. 

Yearly consumption level is the actual 
amount of each utility consumed at a 
project during a 12-month period end-
ing June 30th. 

§ 990.116 Environmental review re-
quirements. 

The environmental review procedures 
of the National Environmental Policy 
Act of 1969 (42 U.S.C. 4332(2)(C)) and the 
implementing regulations at 24 CFR 
parts 50 and 58 are applicable to the Op-
erating Fund Program. 

Subpart B—Eligibility for Operating 
Subsidy; Computation of Eligi-
ble Unit Months 

§ 990.120 Unit months. 
(a) Some of the components of HUD’s 

Operating Fund Formula are based on 
a measure known as unit months. Unit 
months represent a PHA’s public hous-
ing inventory during a specified period 
of time. The unit months eligible for 
operating subsidy in a 12-month period 
are equal to the number of months that 
the units are in an operating subsidy- 
eligible category, adjusted for changes 
in inventory (e.g., units added or re-
moved), as described below. 

(b) A PHA is eligible to receive oper-
ating subsidy for a unit on the date it 
is both placed under the ACC and occu-
pied. The date a unit is eligible for op-
erating subsidy does not change the 
Date of Full Availability (DOFA) or 
the date of the End of Initial Operating 
Period (EIOP), nor does this provision 
place a project into management sta-
tus. 
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§ 990.125 Eligible units. 
A PHA is eligible to receive oper-

ating subsidy for public housing units 
under an ACC for: 

(a) Occupied dwelling units as defined 
in § 990.140; 

(b) A dwelling unit with an approved 
vacancy (as defined in § 990.145); and 

(c) A limited number of vacancies (as 
defined in § 990.150). 

§ 990.130 Ineligible units. 
(a) Vacant units that do not fall 

within the definition of § 990.145 or 
§ 990.150 are not eligible for operating 
subsidy under this part. 

(b) Units that are eligible to receive 
an asset-repositioning fee, as described 
in § 990.190(h), are not eligible to re-
ceive operating subsidy under this sub-
part. 

§ 990.135 Eligible unit months (EUMs). 
(a) A PHA’s total number of EUMs 

will be calculated for the 12-month pe-
riod from July 1st to June 30th that is 
prior to the first day of the applicable 
funding period, and will consist of eli-
gible units as defined in § 990.140, 
§ 990.145, or § 990.150. 

(b)(1) The determination of whether a 
public housing unit satisfies the re-
quirements of § 990.140, § 990.145, or 
§ 990.150 for any unit month shall be 
based on the unit’s status as of either 
the first or last day of the month, as 
determined by the PHA. 

(2) HUD reserves the right to deter-
mine the status of any and all public 
housing units based on information in 
its information systems. 

(c) The PHA shall maintain and, at 
HUD’s request, shall make available to 
HUD, specific documentation of the 
status of all units, including, but not 
limited to, a listing of the units, street 
addresses or physical address, and 
project/management control numbers. 

(d) Any unit months that do not meet 
the requirements of this subpart are 
not eligible for operating subsidy, and 
will not be subsidized by the Operating 
Fund. 

§ 990.140 Occupied dwelling units. 
A PHA is eligible to receive oper-

ating subsidy for public housing units 
for each unit month that those units 
are under an ACC and occupied by a 

public housing-eligible family under 
lease. 

§ 990.145 Dwelling units with ap-
proved vacancies. 

(a) A PHA is eligible to receive oper-
ating subsidy for vacant public housing 
units for each unit month the units are 
under an ACC and meet one of the fol-
lowing HUD-approved vacancies: 

(1) Units undergoing modernization. 
Vacancies resulting from project mod-
ernization or unit modernization (such 
as work necessary to reoccupy vacant 
units) provided that one of the fol-
lowing conditions is met: 

(i) The unit is undergoing moderniza-
tion (i.e., the modernization contract 
has been awarded or force account 
work has started) and must be vacant 
to perform the work, and the construc-
tion is on schedule according to a HUD- 
approved PHA Annual Plan; or 

(ii) The unit must be vacant to per-
form the work and the treatment of 
the vacant unit is included in a HUD- 
approved PHA Annual Plan, but the 
time period for placing the vacant unit 
under construction has not yet expired. 
The PHA shall place the vacant unit 
under construction within two federal 
fiscal years (FFYs) after the FFY in 
which the capital funds are approved. 

(2) Special use units. Units approved 
and used for resident services, resident 
organization offices, and related activi-
ties, such as self-sufficiency and anti- 
crime initiatives. 

(b) On a project-by-project basis, sub-
ject to prior HUD approval and for the 
time period agreed to by HUD, a PHA 
shall receive operating subsidy for the 
units affected by the following events 
that are outside the control of the 
PHA: 

(1) Litigation. Units that are vacant 
due to litigation, such as a court order 
or settlement agreement that is legally 
enforceable; units that are vacant in 
order to meet regulatory and statutory 
requirements to avoid potential litiga-
tion (as covered in a HUD-approved 
PHA Annual Plan); and units under 
voluntary compliance agreements with 
HUD or other voluntary compliance 
agreements acceptable to HUD (e.g., 
units that are being held vacant as 
part of a court-order, HUD-approved 
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desegregation plan, or voluntary com-
pliance agreement requiring modifica-
tions to the units to make them acces-
sible pursuant to 24 CFR part 8). 

(2) Disasters. Units that are vacant 
due to a federally declared, state-de-
clared, or other declared disaster. 

(3) Casualty losses. Damaged units 
that remain vacant due to delays in 
settling insurance claims. 

(c) A PHA may appeal to HUD to re-
ceive operating subsidy for units that 
are vacant due to changing market 
conditions (see subpart G of this part— 
Appeals). 

§ 990.150 Limited vacancies. 
(a) Operating subsidy for a limited num-

ber of vacancies. HUD shall pay oper-
ating subsidy for a limited number of 
vacant units under an ACC if the 
annualized vacancy rate is less than or 
equal to: 

(1) Three percent of the PHA’s total 
unit inventory (not to exceed 100 per-
cent of the unit months under an ACC) 
for the period July 1, 2004, to June 30, 
2005, and 

(2) Three percent of the total units 
on a project-by-project basis based on 
the definition of a project under sub-
part H of this part, beginning July 1, 
2005. 

(b) Exception for PHAs with 100 or 
fewer units. Notwithstanding paragraph 
(a) of this section, a PHA with 100 or 
fewer units will be paid operating sub-
sidy for up to five vacant units not to 
exceed 100 percent of the unit months 
under an ACC. For example, a PHA 
with an inventory of 100 units and four 
vacancies during its fiscal year will be 
eligible for operating subsidy for all 100 
units. A PHA with an inventory of 50 
units with seven vacancies during its 
fiscal year will be eligible for operating 
subsidy for 48 units. 

EFFECTIVE DATE NOTE: At 81 FR 12377, 
March 8, 2016, § 990.150(a) was revised, effec-
tive April 7, 2016. For the convenience of the 
user, the revised text is set forth as follows: 

§ 990.150 Limited vacancies. 
(a) Operating subsidy for a limited number of 

vacancies. HUD will pay operating subsidy 
for a limited number of vacant units under 
an ACC. The limited number of vacant units 
must be equal to or less than 3 percent of the 
unit months on a project-by-project basis 
based on the definition of a project under 

§ 990.265 (provided that the number of eligible 
unit months does not exceed 100 percent of 
the unit months for a project). 

* * * * * 

§ 990.155 Addition and deletion of 
units. 

(a) Changes in public housing unit in-
ventory. To generate a change to its 
formula amount within each one-year 
funding period, PHAs shall periodically 
(e.g., quarterly) report the following in-
formation to HUD, during the funding 
period: 

(1) New units that were added to the 
ACC, and occupied by a public housing- 
eligible family during the prior report-
ing period for the one-year funding pe-
riod, but have not been included in the 
previous EUMs’ data; and 

(2) Projects, or entire buildings in a 
project, that are eligible to receive an 
asset repositioning fee in accordance 
with the provisions in § 990.190(h). 

(b) Revised EUM calculation. (1) For 
new units, the revised calculation shall 
assume that all such units will be fully 
occupied for the balance of that fund-
ing period. The actual occupancy/va-
cancy status of these units will be in-
cluded to calculate the PHA’s oper-
ating subsidy in the subsequent fund-
ing period after these units have one 
full year of a reporting cycle. 

(2) Projects, or entire buildings in a 
project, that are eligible to receive an 
asset repositioning fee in accordance 
with § 990.190(h) are not to be included 
in the calculation of EUMs. Funding 
for these units is provided under the 
conditions described in § 990.190(h). 

Subpart C—Calculating Formula 
Expenses 

§ 990.160 Overview of calculating for-
mula expenses. 

(a) General. Formula expenses rep-
resent the costs of services and mate-
rials needed by a well-run PHA to sus-
tain the project. These costs include 
items such as administration, mainte-
nance, and utilities. HUD also deter-
mines a PHA’s formula expenses at a 
project level. HUD uses the following 
three factors to determine the overall 
formula expense level for each project: 
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(1)The project expense level (PEL) 
(calculated in accordance with 
§ 990.165); 

(2) The utilities expense level (UEL) 
(calculated in accordance with 
§§ 990.170, 990.175, 990.180, and 990.185); 
and 

(3)Other formula expenses (add-ons) 
(calculated in accordance with 
§ 990.190). 

(b) PEL, UEL, and Add-ons. Each 
project of a PHA has a unique PEL and 
UEL. The PEL for each project is based 
on ten characteristics and certain ad-
justments described in § 990.165. The 
PEL represents the normal expenses of 
operating public housing projects, such 
as maintenance and administration 
costs. The UEL for each project rep-
resents utility expenses. Utility ex-
pense levels are based on an incentive 
system aimed at reducing utility ex-
penses. Both the PEL and UEL are ex-
pressed in PUM costs. The expenses not 
included in these expense levels and 
which are unique to PHAs are titled 
‘‘other formula expenses (add-ons)’’ and 
are expressed in a dollar amount. 

(c) Calculating project formula expense. 
The formula expense of any one project 
is the sum of the project’s PEL and the 
UEL, multiplied by the total EUMs 
specific to the project, plus the add- 
ons. 

§ 990.165 Computation of project ex-
pense level (PEL). 

(a) Computation of PEL. The PEL is 
calculated in terms of PUM cost and 
represents the costs associated with 
the project, except for utility and add- 
on costs. Costs associated with the 
PEL are administration, management 
fees, maintenance, protective services, 
leasing, occupancy, staffing, and other 
expenses, such as project insurance. 
HUD will calculate the PEL using re-
gression analysis and benchmarking 
for the actual costs of Federal Housing 
Administration (FHA) projects to esti-
mate costs for public housing projects. 
HUD will use the ten variables de-
scribed in paragraph (b) of this section 
and their associated coefficient (i.e., 
values that are expressed in percentage 
terms) to produce a PEL. 

(b) Variables. The ten variables are: 
(1) Size of project (number of units); 

(2) Age of property (Date of Full 
Availability (DOFA)); 

(3) Bedroom mix; 
(4) Building type; 
(5) Occupancy type (family or senior); 
(6) Location (an indicator of the type 

of community in which a property is 
located; location types include rural, 
city central metropolitan, and non-city 
central metropolitan (suburban) areas); 

(7) Neighborhood poverty rate; 
(8) Percent of households assisted; 
(9) Ownership type (profit, non-profit, 

or limited dividend); and 
(10) Geographic. 
(c) Cost adjustments. HUD will apply 

four adjustments to the PEL. The ad-
justments are: 

(1) Application of a $200 PUM floor 
for any senior property and a $215 PUM 
floor for any family property; 

(2) Application of a $420 PUM ceiling 
for any property except for New York 
City Housing Authority projects, which 
have a $480 PUM ceiling; 

(3) Application of a four percent re-
duction for any PEL calculated over 
$325 PUM, with the reduction limited 
so that a PEL will not be reduced to 
less than $325; and 

(4) The reduction of audit costs as re-
ported for FFY 2003 in a PUM amount. 

(d) Annual inflation factor. The PEL 
for each project shall be adjusted annu-
ally, beginning in 2005, by the local in-
flation factor. The local inflation fac-
tor shall be the HUD-determined 
weighted average percentage increase 
in local government wages and salaries 
for the area in which the PHA is lo-
cated, and non-wage expenses. 

(e) Calculating a PEL. To calculate a 
specific PEL for a given property, the 
sum of the coefficients for nine vari-
ables (all variables except ownership 
type) shall be added to a formula con-
stant. The exponent of that sum shall 
be multiplied by a percentage to reflect 
the non-profit ownership type, which 
will produce an unadjusted PEL. For 
the calculation of the initial PEL, the 
cost adjustments described in para-
graphs (c)(1), (c)(2), and (c)(3) of this 
section will be applied. After these ini-
tial adjustments are applied, the audit 
adjustment described in paragraph 
(c)(4) of this section will be applied to 
arrive at the PEL in year 2000 dollars. 
After the PEL in year 2000 dollars is 
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created, the annual inflation factor as 
described in paragraph (d) of this sec-
tion will be applied cumulatively to 
this number through 2004 to yield an 
initial PEL in terms of current dollars. 

(f) Calculation of the PEL for Moving 
to Work PHAs. PHAs participating in 
the Moving to Work (MTW) Dem-
onstration authorized under section 204 
of the Omnibus Consolidated Rescis-
sions and Appropriations Act of 1996 
(Pub. L. 104–134, approved April 26, 1996) 
shall receive an operating subsidy as 
provided in Attachment A of their 
MTW Agreements executed prior to No-
vember 18, 2005. PHAs with an MTW 
Agreement will continue to have the 
right to request extensions of or modi-
fications to their MTW Agreements. 

(g) Calculation of the PELs for mixed- 
finance developments. If, prior to No-
vember 18, 2005, a PHA has either a 
mixed-finance arrangement that has 
closed or has filed documents in ac-
cordance with 24 CFR 941.606 for a 
mixed-finance transaction, then the 
project covered by the mixed-finance 
transaction will receive funding based 
on the higher of its former Allowable 
Expense Level or the new computed 
PEL. 

(h) Calculation of PELs when data are 
inadequate or unavailable. When suffi-
cient data are unavailable for the cal-
culation of a PEL, HUD may calculate 
a PEL using an alternative method-
ology. The characteristics may be used 
from similarly situated properties. 

(i) Review of PEL methodology by advi-
sory committee. In 2009, HUD will con-
vene a meeting with representation of 
appropriate stakeholders, to review the 
methodology to evaluate the PEL 
based on actual cost data. The meeting 
shall be convened in accordance with 
the Federal Advisory Committee Act (5 
U.S.C. Appendix) (FACA). HUD may de-
termine appropriate funding levels for 
each project to be effective in FY 2011 
after following appropriate rulemaking 
procedures. 

§ 990.170 Computation of utilities ex-
pense level (UEL): Overview. 

(a) General. The UEL for each PHA is 
based on its consumption for each util-
ity, the applicable rates for each util-
ity, and an applicable inflation factor. 
The UEL for a given funding period is 

the product of the utility rate multi-
plied by the payable consumption level 
multiplied by the inflation factor. The 
UEL is expressed in terms of PUM 
costs. 

(b) Utility rate. The utility rate for 
each type of utility will be the actual 
average rate from the most recent 12- 
month period that ended June 30th 
prior to the beginning of the applicable 
funding period. The rate will be cal-
culated by dividing the actual utility 
cost by the actual utility consumption, 
with consideration for pass-through 
costs (e.g., state and local utility taxes, 
tariffs) for the time period specified in 
this paragraph. 

(c) Payable consumption level. The 
payable consumption level is based on 
the current consumption level adjusted 
by a utility consumption incentive. 
The incentive shall be computed by 
comparing current consumption levels 
of each utility to the rolling base con-
sumption level. If the comparison re-
flects a decrease in the consumption of 
a utility, the PHA shall retain 75 per-
cent of this decrease. Alternately, if 
the comparison reflects an increase in 
the consumption of a utility, the PHA 
shall absorb 75 percent of this increase. 

(d) Inflation factor for utilities. The 
UEL shall be adjusted annually by an 
inflation/deflation factor based upon 
the fuels and utilities component of the 
United States Department of Labor, 
Bureau of Labor Statistics (BLS) Con-
sumer Price Index for All Urban Con-
sumers (CPI–U). The annual adjust-
ment to the UEL shall reflect the most 
recently published and localized data 
available from BLS at the time the an-
nual adjustment is calculated. 

(e) Increases in tenant utility allow-
ances. Increases in tenant utility allow-
ances, as a component of the formula 
income, as described in § 990.195, shall 
result in a commensurate increase of 
operating subsidy. Decreases in such 
utility allowances shall result in a 
commensurate decrease in operating 
subsidy. 

(f) Records and reporting. (1) Appro-
priate utility records, satisfactory to 
HUD, shall be developed and main-
tained, so that consumption and rate 
data can be determined. 
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(2) All records shall be kept by util-
ity and by project for each 12-month 
period ending June 30th. 

(3) HUD will notify each PHA when 
HUD has the automated systems capac-
ity to receive such information. Each 
PHA then will be obligated to provide 
consumption and cost data to HUD for 
all utilities for each project. 

(4) If a PHA has not maintained or 
cannot recapture utility data from its 
records for a particular utility, the 
PHA shall compute the UEL by: 

(i) Using actual consumption data for 
the last complete year(s) of available 
data or data of comparable project(s) 
that have comparable utility delivery 
systems and occupancy, in accordance 
with a method prescribed by HUD; or 

(ii) Requesting field office approval 
to use actual PUM utility expenses for 
its UEL in accordance with a method 
prescribed by HUD when the PHA can-
not obtain necessary data to calculate 
the UEL in accordance with paragraph 
(f)(4)(i) of this section. 

§ 990.175 Utilities expense level: Com-
putation of the current consump-
tion level. 

The current consumption level shall 
be the actual amount of each utility 
consumed during the 12-month period 
ending June 30th that is 6 months prior 
to the first day of the applicable fund-
ing period. 

§ 990.180 Utilities expense level: Com-
putation of the rolling base con-
sumption level. 

(a) General. (1) The rolling base con-
sumption level (RBCL) shall be equal 
to the average of yearly consumption 
levels for the 36-month period ending 
on the June 30th that is 18 months 
prior to the first day of the applicable 
funding period. 

(2) The yearly consumption level is 
the actual amount of each utility con-
sumed during a 12-month period ending 
June 30th. For example, for the funding 
period January 1, 2006, through Decem-
ber 31, 2006, the RBCL will be the aver-
age of the following yearly consump-
tion levels: 

(i) Year 1 = July 1, 2001, through June 
30, 2002. 

(ii) Year 2 = July 1, 2002, through 
June 30, 2003. 

(iii) Year 3 = July 1, 2003, through 
June 30, 2004. 

NOTE TO PARAGRAPH (a)(2): In this example, 
the current year’s consumption level will be 
July 1, 2004, through June 30, 2005. 

(b) Distortions to rolling base consump-
tion level. The PHA shall have its RBCL 
determined so as not to distort the 
rolling base period in accordance with 
a method prescribed by HUD if: 

(1) A project has not been in oper-
ation during at least 12 months of the 
rolling base period; 

(2) A project enters or exits manage-
ment after the rolling base period and 
prior to the end of the applicable fund-
ing period; or 

(3) A project has experienced a con-
version from one energy source to an-
other, switched from PHA-supplied to 
resident-purchased utilities during or 
after the rolling base period, or for any 
other reason that would cause the 
RBCL not to be comparable to the cur-
rent year’s consumption level. 

(c) Financial incentives. The three- 
year rolling base for all relevant utili-
ties will be adjusted to reflect any fi-
nancial incentives to the PHA to re-
duce consumption as described in 
§ 990.185. 

§ 990.185 Utilities expense level: Incen-
tives for energy conservation/rate 
reduction. 

(a) General/consumption reduction. If a 
PHA undertakes energy conservation 
measures that are financed by an enti-
ty other than HUD, the PHA may qual-
ify for the incentives available under 
this section. For a PHA to qualify for 
these incentives, the PHA must enter 
into a contract to finance the energy 
conservation measures, and must ob-
tain HUD approval. Such approval 
shall be based on a determination that 
payments under a contract can be 
funded from reasonably anticipated en-
ergy cost savings. The contract period 
shall not exceed 20 years. The energy 
conservation measures may include, 
but are not limited to: Physical im-
provements financed by a loan from a 
bank, utility, or governmental entity; 
management of costs under the per-
formance contract; or a shared savings 
agreement with a private energy serv-
ice company. All such contracts shall 
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be known as energy performance con-
tracts. PHAs may extend an executed 
energy performance contract with a 
term of less than 20 years to a term of 
not more than 20 years, to permit addi-
tional energy conservation improve-
ments without the reprocurement of 
energy performance contractors. The 
PHA must obtain HUD approval to ex-
tend the term of an executed energy 
performance contract. 

(1) Frozen rolling base. (i) If a PHA un-
dertakes energy conservation measures 
that are approved by HUD, the RBCL 
for the project and the utilities in-
volved may be frozen during the con-
tract period. Before the RBCL is fro-
zen, it must be adjusted to reflect any 
energy savings resulting from the use 
of any HUD funding. The RBCL also 
may be adjusted to reflect systems re-
paired to meet applicable building and 
safety codes as well as to reflect ad-
justments for occupancy rates in-
creased by rehabilitation. The RBCL 
shall be frozen at the level calculated 
for the year during which the conserva-
tion measures initially shall be imple-
mented. 

(ii) The PHA operating subsidy eligi-
bility shall reflect the retention of 100 
percent of the savings from decreased 
consumption until the term of the fi-
nancing agreement is complete. The 
PHA must use at least 75 percent of the 
cost savings to pay off the debt, e.g., 
pay off the contractor or bank loan. If 
less than 75 percent of the cost savings 
is used for debt payment, however, 
HUD shall retain the difference be-
tween the actual percentage of cost 
savings used to pay off the debt and 75 
percent of the cost savings. If at least 
75 percent of the cost savings is paid to 
the contractor or bank, the PHA may 
use the full amount of the remaining 
cost savings for any eligible operating 
expense. 

(iii) The annual three-year rolling 
base procedures for computing the 
RBCL shall be reactivated after the 
PHA satisfies the conditions of the 
contract. The three years of consump-
tion data to be used in calculating the 
RBCL after the end of the contract pe-
riod shall be the yearly consumption 
levels for the final three years of the 
contract. 

(2) PHAs undertaking energy con-
servation measures that are financed 
by an entity other than HUD may in-
clude resident-paid utilities under the 
consumption reduction incentive, using 
the following methodology: 

(i) The PHA reviews and updates all 
utility allowances to ascertain that 
residents are receiving the proper al-
lowances before energy savings meas-
ures are begun; 

(ii) The PHA makes future calcula-
tions of rental income for purposes of 
the calculation of operating subsidy 
eligibility based on these baseline al-
lowances. In effect, HUD will freeze the 
baseline allowances for the duration of 
the contract; 

(iii) After implementation of the en-
ergy conservation measures, the PHA 
updates the utility allowances in ac-
cordance with provisions in 24 CFR 
part 965, subpart E. The new allowance 
should be lower than baseline allow-
ances; 

(iv) The PHA uses at least 75 percent 
of the savings for paying the cost of 
the improvement (the PHA will be per-
mitted to retain 100 percent of the dif-
ference between the baseline allow-
ances and revised allowances); 

(v) After the completion of the con-
tract period, the PHA begins using the 
revised allowances in calculating its 
operating subsidy eligibility; and 

(vi) The PHA may exclude from its 
calculation of rental income the in-
creased rental income due to the dif-
ference between the baseline allow-
ances and the revised allowances of the 
projects involved, for the duration of 
the contract period. 

(3) Subsidy add-on. (i) If a PHA quali-
fies for this incentive (i.e., the subsidy 
add-on, in accordance with the provi-
sions of paragraph (a) of this section), 
then the PHA is eligible for additional 
operating subsidy each year of the con-
tract to amortize the cost of the loan 
for the energy conservation measures 
and other direct costs related to the 
energy project under the contract dur-
ing the term of the contract subject to 
the provisions of this paragraph (a)(3) 
of this section. The PHA’s operating 
subsidy for the current funding year 
will continue to be calculated in ac-
cordance with paragraphs (a), (b), and 
(c) of § 990.170 (i.e., the rolling base is 

VerDate Sep<11>2014 10:34 Jun 02, 2016 Jkt 238085 PO 00000 Frm 00661 Fmt 8010 Sfmt 8010 Y:\SGML\238085.XXX 238085Lh
or

ne
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 C

F
R



652 

24 CFR Ch. IX (4–1–16 Edition) § 990.190 

not frozen). The PHA will be able to re-
tain part of the cost savings in accord-
ance with § 990.170(c). 

(ii) The actual cost of energy (of the 
type affected by the energy conserva-
tion measure) after implementation of 
the energy conservation measure will 
be subtracted from the expected energy 
cost, to produce the energy cost sav-
ings for the year. 

(iii) If the cost savings for any year 
during the contract period are less 
than the amount of operating subsidy 
to be made available under this para-
graph to pay for the energy conserva-
tion measure in that year, the defi-
ciency will be offset against the PHA’s 
operating subsidy eligibility for the 
PHA’s next fiscal year. 

(iv) If energy cost savings are less 
than the amount necessary to meet 
amortization payments specified in a 
contract, the contract term may be ex-
tended (up to the 20-year limit) if HUD 
determines that the shortfall is the re-
sult of changed circumstances, rather 
than a miscalculation or misrepresen-
tation of projected energy savings by 
the contractor or PHA. The contract 
term may be extended only to accom-
modate payment to the contractor and 
associated direct costs. 

(b) Rate reduction. If a PHA takes ac-
tion beyond normal public participa-
tion in rate-making proceedings, such 
as well-head purchase of natural gas, 
administrative appeals, or legal action 
to reduce the rate it pays for utilities, 
then the PHA will be permitted to re-
tain one-half the annual savings real-
ized from these actions. 

(c) Utility benchmarking. HUD will 
pursue benchmarking utility consump-
tion at the project level as part of the 
transition to asset management. HUD 
intends to establish benchmarks by 
collecting utility consumption and cost 
information on a project-by-project 
basis. In 2009, after conducting a feasi-
bility study, HUD will convene a meet-
ing with representation of appropriate 
stakeholders to review utility 
benchmarking options so that HUD 
may determine whether or how to im-
plement utility benchmarking to be ef-
fective in FY 2011. The meeting shall be 
convened in accordance with the Fed-
eral Advisory Committee Act (5 U.S.C. 
Appendix) (FACA). The HUD study 

shall take into account typical levels 
of utilities consumption at public hous-
ing developments based upon factors 
such as building and unit type and size, 
temperature zones, age and construc-
tion of building, and other relevant fac-
tors. 

[70 FR 54997, Sept. 19, 2005, as amended at 73 
FR 61352, Oct. 16, 2008] 

§ 990.190 Other formula expenses (add- 
ons). 

In addition to calculating operating 
subsidy based on the PEL and UEL, a 
PHA’s eligible formula expenses shall 
be increased by add-ons. The allowed 
add-ons are: 

(a) Self-sufficiency. A PHA may re-
quest operating subsidy for the reason-
able cost of program coordinator(s) and 
associated costs in accordance with 
HUD’s self-sufficiency program regula-
tions and notices. 

(b) Energy loan amortization. A PHA 
may qualify for operating subsidy for 
payments of principal and interest cost 
for energy conservation measures de-
scribed in § 990.185(a)(3). 

(c) Payments in lieu of taxes (PILOT). 
Each PHA will receive an amount for 
PILOT in accordance with section 6(d) 
of the 1937 Act, based on its coopera-
tion agreement or its latest actual 
PILOT payment. 

(d) Cost of independent audits. A PHA 
is eligible to receive operating subsidy 
equal to its most recent actual audit 
costs for the Operating Fund Program 
when an audit is required by the Single 
Audit Act (31 U.S.C. 7501–7507) (see 2 
CFR part 200, subpart F) or when a 
PHA elects to prepare and submit such 
an audit to HUD. For the purpose of 
this rule, the most recent actual audit 
costs include the associated costs of an 
audit for the Operating Fund Program 
only. A PHA whose operating subsidy 
is determined to be zero based on the 
formula is still eligible to receive oper-
ating subsidy equal to its most recent 
actual audit costs. The most recent ac-
tual audit costs are used as a proxy to 
cover the cost of the next audit. If a 
PHA does not have a recent actual 
audit cost, the PHA working with HUD 
may establish an audit cost. A PHA 
that requests funding for an audit shall 
complete an audit. The results of the 
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audit shall be transmitted in a time 
and manner prescribed by HUD. 

(e) Funding for resident participation 
activities. Each PHA’s operating sub-
sidy calculation shall include $25 per 
occupied unit per year for resident par-
ticipation activities, including, but not 
limited to, those described in 24 CFR 
part 964. For purposes of this section, a 
unit is eligible to receive resident par-
ticipation funding if it is occupied by a 
public housing resident or it is occu-
pied by a PHA employee, or a police of-
ficer or other security personnel who is 
not otherwise eligible for public hous-
ing. In any fiscal year, if appropria-
tions are not sufficient to meet all 
funding requirements under this part, 
then the resident participation compo-
nent of the formula will be adjusted ac-
cordingly. 

(f) Asset management fee. Each PHA 
with at least 250 units shall receive a $4 
PUM asset management fee. PHAs with 
fewer than 250 units that elect to tran-
sition to asset management shall re-
ceive an asset management fee of $2 
PUM. PHAs with fewer than 250 units 
that elect to have their entire portfolio 
treated and considered as a single 
project as described in § 990.260(b) or 
PHAs with only one project will not be 
eligible for an asset management fee. 
For all PHAs eligible to receive the 
asset management fee, the fee will be 
based on the total number of ACC 
units. PHAs that are not in compliance 
with asset management as described in 
subpart H of this part by FY 2011 will 
forfeit this fee. 

(g) Information technology fee. Each 
PHA’s operating subsidy calculation 
shall include $2 PUM for costs attrib-
utable to information technology. For 
all PHAs, this fee will be based on the 
total number of ACC units. 

(h) Asset repositioning fee. (1) A PHA 
that transitions projects or entire 
buildings of a project out of its inven-
tory is eligible for an asset-repo-
sitioning fee. This fee supplements the 
costs associated with administration 
and management of demolition or dis-
position, tenant relocation, and min-
imum protection and service associ-
ated with such efforts. The asset-repo-
sitioning fee is not intended for indi-
vidual units within a multi-unit build-
ing undergoing similar activities. 

(2) Projects covered by applications 
approved for demolition or disposition 
shall be eligible for an asset repo-
sitioning fee on the first day of the 
next quarter six months after the date 
the first unit becomes vacant after the 
relocation date included in the ap-
proved relocation plan. When this con-
dition is met, the project and all asso-
ciated units are no longer considered 
an EUM as described in § 990.155. Each 
PHA is responsible for accurately ap-
plying and maintaining supporting doc-
umentation on the start date of this 
transition period or is subject to for-
feiture of this add-on. 

(3) Units categorized for demolition 
and which are eligible for an asset 
repositioning fee are eligible for oper-
ating subsidy at the rate of 75 percent 
PEL per unit for the first twelve 
months, 50 percent PEL per unit for 
the next twelve months, and 25 percent 
PEL per unit for the next twelve 
months. 

(4) Units categorized for disposition 
and which are eligible for an asset 
repositioning fee are eligible for oper-
ating subsidy at the rate of 75 percent 
PEL per unit for the first twelve 
months and 50 percent PEL per unit for 
the next twelve months. 

(5) The following is an example of 
how eligibility for an asset-repo-
sitioning fee is determined: 

(i) A PHA has HUD’s approval to de-
molish (or dispose of) a 100-unit project 
from its 1,000 unit inventory. On Janu-
ary 12th, in conjunction with the 
PHA’s approved Relocation Plan, a 
unit in that project becomes vacant. 
Accordingly, the demolition/disposi-
tion-approved project is eligible for an 
asset-repositioning fee on October 1st. 
(This date is calculated as follows: Jan-
uary 12th + six months = July 12th. The 
first day of the next quarter is October 
1st.) 

(ii) Although payment of the asset- 
repositioning fee will not begin until 
October 1st, the PHA will receive its 
full operating subsidy based on the 
1,000 units through September 30th. On 
October 1st the PHA will begin to re-
ceive the 36-month asset-repositioning 
fee in accordance with paragraph (h)(3) 
of this section for the 100 units ap-
proved for demolition. (Asset repo-
sitioning fee requirements for projects 
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approved for disposition are found in 
paragraph (h)(4) of this section.) On Oc-
tober 1st, the PHA’s units will be 900. 

(i) Costs attributable to changes in Fed-
eral law, regulation, or economy. In the 
event that HUD determines that enact-
ment of a Federal law or revision in 
HUD or other Federal regulations has 
caused or will cause a significant 
change in expenditures of a continuing 
nature above the PEL and UEL, HUD 
may, at HUD’s sole discretion, decide 
to prescribe a procedure under which 
the PHA may apply for or may receive 
an adjustment in operating subsidy. 

[70 FR 54997, Sept. 19, 2005, as amended at 80 
FR 75943, Dec. 7, 2015] 

Subpart D—Calculating Formula 
Income 

§ 990.195 Calculation of formula in-
come. 

(a) General. For the purpose of the 
formula, formula income is equal to 
the amount of rent charged to tenants 
divided by the respective unit months 
leased, and is therefore expressed as a 
PUM. Formula income will be derived 
from a PHA’s year-end financial infor-
mation. The financial information used 
in the formula income computation 
will be the audited information pro-
vided by the PHA through HUD’s infor-
mation systems. The information will 
be calculated using the following PHA 
fiscal year-end information: 

(1) April 1, 2003, through March 31, 
2004; 

(2) July 1, 2003, through June 30, 2004; 
(3) October 1, 2003, through Sep-

tember 30, 2004; and 
(4) January 1, 2004, through December 

31, 2004. 
(b) Calculation of formula income. To 

calculate formula income in whole dol-
lars, the PUM amount will be multi-
plied by the EUMs as described in sub-
part B of this part. 

(c) Frozen at 2004 level. After a PHA’s 
formula income is calculated as de-
scribed in paragraph (a) of this section, 
it will not be recalculated or inflated 
for fiscal years 2007 through 2009, un-
less a PHA can show a severe local eco-
nomic hardship that is impacting the 
PHA’s ability to maintain some sem-
blance of its formula income (see sub-
part G of this part—Appeals). A PHA’s 

formula income may be recalculated if 
the PHA appeals to HUD for an adjust-
ment in its formula. 

(d) Calculation of formula income when 
data are inadequate or unavailable. When 
audited data are unavailable in HUD’s 
information systems for the calcula-
tion of formula income, HUD may use 
an alternative methodology, including, 
but not limited to, certifications, hard 
copy reports, and communications with 
the respective PHAs. 

(e) Inapplicability of 24 CFR 85.25 (as 
revised April 1, 2013). Formula income is 
not subject to the provisions regarding 
program income in 24 CFR 85.25 (as re-
vised April 1, 2013). 

[70 FR 54997, Sept. 19, 2005; 70 FR 61367, Oct. 
24, 2005; 80 FR 75943, Dec. 7, 2015] 

Subpart E—Determination and 
Payment of Operating Subsidy 

§ 990.200 Determination of formula 
amount. 

(a) General. The amount of operating 
subsidy that a PHA is eligible for is the 
difference between its formula ex-
penses (as calculated under subpart C 
of this part) and its formula income (as 
calculated under subpart D of this 
part). 

(b) Use of HUD databases to calculate 
formula amount. HUD shall utilize its 
databases to make the formula calcula-
tions. HUD’s databases are intended to 
be employed to provide information on 
all primary factors in determining the 
operating subsidy amount. Each PHA 
is responsible for supplying accurate 
information on the status of each of its 
units in HUD’s databases. 

(c) PHA responsibility to submit timely 
data. PHAs shall submit data used in 
the formula on a regular and timely 
basis to ensure accurate calculation 
under the formula. If a PHA fails to 
provide accurate data, HUD will make 
a determination as to the PHA’s inven-
tory, occupancy, and financial informa-
tion using available or verified data, 
which may result in a lower operating 
subsidy. HUD has the right to adjust 
any or all formula amounts based on 
clerical, mathematical, and informa-
tion system errors that affect any of 
the data elements used in the calcula-
tion of the formula. 

VerDate Sep<11>2014 10:34 Jun 02, 2016 Jkt 238085 PO 00000 Frm 00664 Fmt 8010 Sfmt 8010 Y:\SGML\238085.XXX 238085Lh
or

ne
 o

n 
D

S
K

30
JT

08
2P

R
O

D
 w

ith
 C

F
R



655 

Asst. Secry., for Public and Indian Housing, HUD § 990.220 

§ 990.205 Fungibility of operating sub-
sidy between projects. 

(a) General. Operating subsidy shall 
remain fully fungible between ACC 
projects until operating subsidy is cal-
culated by HUD at a project level. 
After subsidy is calculated at a project 
level, operating subsidy can be trans-
ferred as the PHA determines during 
the PHA’s fiscal year to another ACC 
project(s) if a project’s financial infor-
mation, as described more fully in 
§ 990.280, produces excess cash flow, and 
only in the amount up to those excess 
cash flows. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section and sub-
ject to all of the other provisions of 
this part, the New York City Housing 
Authority’s Development Grant 
Project Amendment Number 180, dated 
July 13, 1995, to Consolidated Annual 
Contributions Contract NY–333, re-
mains in effect. 

§ 990.210 Payment of operating sub-
sidy. 

(a) Payments of operating subsidy 
under the formula. HUD shall make 
monthly payments equal to 1⁄12 of a 
PHA’s total annual operating subsidy 
under the formula by electronic funds 
transfers through HUD’s automated 
disbursement system. HUD shall estab-
lish thresholds that permit PHAs to re-
quest monthly installments. Requests 
by PHAs that exceed these thresholds 
will be subject to HUD review. HUD ap-
provals of requests that exceed these 
thresholds are limited to PHAs that 
have an unanticipated and immediate 
need for disbursement. 

(b) Payments procedure. In the event 
that the amount of operating subsidy 
has not been determined by HUD as of 
the beginning of the funding period, op-
erating subsidy shall be provided 
monthly, quarterly, or annually based 
on the amount of the PHA’s previous 
year’s formula or another amount that 
HUD may determine to be appropriate. 

(c) Availability of funds. In the event 
that insufficient funds are available, 
HUD shall have discretion to revise, on 
a pro rata basis, the amounts of oper-
ating subsidy to be paid to PHAs. 

§ 990.215 Payments of operating sub-
sidy conditioned upon reexamina-
tion of income of families in occu-
pancy. 

(a) General. Each PHA is required to 
reexamine the income of each family in 
accordance with the provisions of the 
ACC, the 1937 Act, and HUD regula-
tions. Income reexaminations shall be 
performed annually, except as provided 
in the 1937 Act, in HUD regulations, or 
in the MTW agreements. A PHA must 
be in compliance with all reexamina-
tion requirements in order to be eligi-
ble to receive full operating subsidy. A 
PHA’s calculations of rent and utility 
allowances shall be accurate and time-
ly. 

(b) A PHA in compliance. A PHA shall 
submit a certification that states that 
the PHA is in compliance with the an-
nual income reexamination require-
ments and its rent and utility allow-
ance calculations have been or will be 
adjusted in accordance with current 
HUD requirements and regulations. 

(c) A PHA not in compliance. Any PHA 
not in compliance with annual income 
reexamination requirements at the 
time of the submission of the calcula-
tion of operating subsidy shall furnish 
to the responsible HUD field office a 
copy of the procedures it is using to 
achieve compliance and a statement of 
the number of families that have un-
dergone reexamination during the 12 
months preceding the current funding 
cycle. If, on the basis of this submis-
sion or any other information, HUD de-
termines that the PHA is not substan-
tially in compliance with all of the an-
nual income reexamination require-
ments, HUD shall withhold payments 
to which the PHA may be entitled 
under this part. Payment may be with-
held in an amount equal to HUD’s esti-
mate of the loss of rental income to the 
PHA resulting from its failure to com-
ply with the requirements. 

Subpart F—Transition Policy and 
Transition Funding 

§ 990.220 Purpose. 

This policy is aimed at assisting all 
PHAs in transitioning to the new fund-
ing levels as determined by the for-
mula set forth in this rule. PHAs will 
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be subject to a transition funding pol-
icy that will either increase or reduce 
their total operating subsidy for a 
given year. 

§ 990.225 Transition determination. 
The determination of the amount and 

period of the transition funding shall 
be based on the difference in subsidy 
levels between the formula set forth in 
this part and the formula in effect 
prior to implementation of the formula 
set forth in this part. The difference in 
subsidy levels will be calculated using 
FY 2004 data. When actual data are not 
available for one of the formula compo-
nents needed to calculate the formula 
of this part for FY 2004, HUD will use 
alternate data as a substitute (e.g., 
unit months available for eligible unit 
months, etc.) If the difference between 
these formulas indicates that a PHA 
shall have its operating subsidy re-
duced as a result of this formula, the 
PHA will be subject to a transition pol-
icy as indicated in § 990.230. If the dif-
ference between these formulas indi-
cates that a PHA will have its oper-
ating subsidy increased as a result of 
this formula, the PHA will be subject 
to the transition policy as indicated in 
§ 990.235. 

[70 FR 54997, Sept. 19, 2005; 70 FR 61367, Oct. 
24, 2005] 

§ 990.230 PHAs that will experience a 
subsidy reduction. 

(a) For PHAs that will experience a 
reduction in their operating subsidy, as 
determined in § 990.225, such reductions 
will have a limit of: 

(1) 5 percent of the difference be-
tween the two funding levels in the 
first year of implementation of the for-
mula contained in this part; 

(2) 24 percent of the difference be-
tween the two funding levels in the sec-
ond year of implementation of the for-
mula contained in this part; 

(3) 43 percent of the difference be-
tween the two levels in the third year 
of implementation of the formula con-
tained in this part; 

(4) 62 percent of the difference be-
tween the two levels in the fourth year 
of implementation of the formula con-
tained in this part; and 

(5) 81 percent of the difference be-
tween the two levels in the fifth year of 
implementation of the formula con-
tained in this part. 

(b) The full amount of the reduction 
in the operating subsidy level shall be 
realized in the sixth year of implemen-
tation of the formula contained in this 
part. 

(c) For example, a PHA has a subsidy 
reduction from $1 million, under the 
formula in effect prior to implementa-
tion of the formula contained in this 
part, to $900,000, under the formula con-
tained in this part using FY 2004 data. 
The difference would be calculated at 
$100,000 ($1 million ¥ $900,000 = 
$100,000). In the first year, the subsidy 
reduction would be limited to $5,000 (5 
percent of the difference). Thus, the 
PHA would receive an operating sub-
sidy amount pursuant to this rule plus 
a transition-funding amount of $95,000 
(the $100,000 difference between the two 
subsidy amounts minus the $5,000 re-
duction limit). 

(d) If a PHA can demonstrate a suc-
cessful conversion to the asset manage-
ment requirements of subpart H of this 
part, as determined under paragraph (f) 
of this section, HUD will discontinue 
the reduction at the PHA’s next sub-
sidy calculation following such dem-
onstration, as reflected in the schedule 
in paragraph (e) of this section, not-
withstanding § 990.290(c). 

(e) The schedule for successful dem-
onstration of conversion to asset man-
agement for discontinuation of PHA 
subsidy reduction is reflected in the 
table below: 

STOP-LOSS DEMONSTRATION TIME LINE AND EFFECTIVE DATES 

Demonstration date by Applications due Reduction stopped at Reduction effective for 

September 30, 2007 .......................... October 15, 2007 .............................. 5 percent of the PUM 
difference.

Calendar Year 2007 
and thereafter. 

April 1, 2008 ...................................... April 15, 2008 .................................... 24 percent of the PUM 
difference.

Calendar Year 2008 
and thereafter. 

October 1, 2008 ................................. October 15, 2008 .............................. 43 percent of the PUM 
difference.

Calendar Year 2009 
and thereafter. 
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STOP-LOSS DEMONSTRATION TIME LINE AND EFFECTIVE DATES—Continued 

Demonstration date by Applications due Reduction stopped at Reduction effective for 

October 1, 2009 ................................. October 15, 2009 .............................. 62 percent of the PUM 
difference.

Calendar Year 2010 
and thereafter. 

October 1, 2010 ................................. October 15, 2010 .............................. 81 percent of the PUM 
difference.

Calendar Year 2011 
and thereafter. 

(f)(1) For purposes of this section, 
compliance with the asset management 
requirements of subpart H of this part 
will be based on an independent assess-
ment conducted by a HUD-approved 
professional familiar with property 
management practices in the region or 
state in which the PHA is located. 

(2) A PHA must select from a list of 
HUD-approved professionals to conduct 
the independent assessment. The pro-
fessional review and recommendation 
will then be forwarded to the Assistant 
Secretary for Public and Indian Hous-
ing (or designee) for final determina-
tion of compliance with the asset man-
agement requirements of subpart H of 
this part. 

(3) Upon completion of the inde-
pendent assessment, the assessor shall 
conduct an exit conference with the 
PHA. In response to the exit con-
ference, the PHA may submit a man-
agement response and other pertinent 
information (including, but not limited 
to, an additional assessment procured 
at the PHAs’ own expense) within ten 
working days of the exit conference to 
be included in the report submitted to 
HUD. 

(4) In the event that HUD is unable to 
produce a list of independent assessors 
on a timely basis, the PHA may submit 
its own demonstration of a successful 
conversion to asset management di-
rectly to HUD for determination of 
compliance. 

(5) The Assistant Secretary for Pub-
lic and Indian Housing (or designee) 
shall consider all information sub-
mitted and respond with a final deter-
mination of compliance within 60 days 
of the independent assessor’s report 
being submitted to HUD. 

[70 FR 54997, Sept. 19, 2005; 70 FR 61367, Oct. 
24, 2005, as amended at 72 FR 45874, Aug. 15, 
2007] 

§ 990.235 PHAs that will experience a 
subsidy increase. 

(a) For PHAs that will experience a 
gain in their operating subsidy, as de-
termined in § 990.225, such increases 
will have a limit of 50 percent of the 
difference between the two funding lev-
els in the first year following imple-
mentation of the formula contained in 
this part. 

(b) The full amount of the increase in 
the operating subsidy level shall be re-
alized in the second year following im-
plementation of the formula contained 
in this part. 

(c) For example, a PHA’s subsidy in-
creased from $900,000 under the formula 
in effect prior to implementation of 
the formula contained in this part to $1 
million under the formula contained in 
this part using FY 2004 data. The dif-
ference would be calculated at $100,000 
($1 million¥$900,000 = $100,000). In the 
first year, the subsidy increase would 
be limited to $50,000 (50 percent of the 
difference). Thus, in this example the 
PHA will receive the operating subsidy 
amount of this rule minus a transition- 
funding amount of $50,000 (the $100,000 
difference between the two subsidy 
amounts minus the $50,000 transition 
amount). 

(d) The schedule for a PHA whose 
subsidy would be increased is reflected 
in the table below. 

Funding 
period Increase limited to 

Year 1 .............. 50 percent of the difference. 
Year 2 .............. Full increase reached. 

[70 FR 54997, Sept. 19, 2005; 70 FR 61367, Oct. 
24, 2005] 

Subpart G—Appeals 

§ 990.240 General. 

(a) PHAs will be provided opportuni-
ties for appeals. HUD will provide up to 
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a two percent hold-back of the Oper-
ating Fund appropriation for FY 2006 
and FY 2007. HUD will use the hold- 
back amount to fund appeals that are 
filed during each of these fiscal years. 
Hold-back funds not utilized will be 
added back to the formula within each 
of the affected fiscal years. 

(b) Appeals are voluntary and must 
cover an entire portfolio, not single 
projects. However, the Assistant Sec-
retary for Public and Indian Housing 
(or designee) has the discretion to ac-
cept appeals of less than an entire port-
folio for PHAs with greater than 5,000 
public housing units. 

§ 990.245 Types of appeals. 

(a) Streamlined appeal. This appeal 
would demonstrate that the applica-
tion of a specific Operating Fund for-
mula component has a blatant and ob-
jective flaw. 

(b) Appeal of formula income for eco-
nomic hardship. After a PHA’s formula 
income has been frozen, the PHA can 
appeal to have its formula income ad-
justed to reflect a severe local eco-
nomic hardship that is impacting the 
PHA’s ability to maintain rental and 
other revenue. 

(c) Appeal for specific local conditions. 
This appeal would be based on dem-
onstrations that the model’s pre-
dictions are not reliable because of spe-
cific local conditions. To be eligible, 
the affected PHA must demonstrate a 
variance of ten percent or greater in its 
PEL. 

(d) Appeal for changing market condi-
tions. A PHA may appeal to receive op-
erating subsidy for vacant units due to 
changing market conditions, after a 
PHA has taken aggressive marketing 
and outreach measures to rent these 
units. For example, a PHA could appeal 
if it is located in an area experiencing 
population loss or economic disloca-
tions that faces a lack of demand for 
housing in the foreseeable future. 

(e) Appeal to substitute actual project 
cost data. A PHA may appeal its PEL if 
it can produce actual project cost data 
derived from actual asset management, 
as outlined in subpart H of this part, 
for a period of at least two years. 

§ 990.250 Requirements for certain ap-
peals. 

(a) Appeals under § 990.245 (a) and (c) 
must be submitted once annually. Ap-
peals under § 990.245 (a) and (c) must be 
submitted for new projects entering a 
PHA’s inventory within one year of the 
applicable Date of Full Availability 
(DOFA). 

(b) Appeals under § 990.245 (c) and (e) 
are subject to the following require-
ments: 

(1) The PHA is required to acquire an 
independent cost assessment of its 
projects; 

(2) The cost of services for the inde-
pendent cost assessment is to be paid 
by the appellant PHA; 

(3) The assessment is to be reviewed 
by a professional familiar with prop-
erty management practices and costs 
in the region or state in which the ap-
pealing PHA is located. This profes-
sional is to be procured by HUD. The 
professional review and recommenda-
tion will then be forwarded to the As-
sistant Secretary for Public and Indian 
Housing (or designee) for final deter-
mination; and 

(4) If the appeal is granted, the PHA 
agrees to be bound to the independent 
cost assessment regardless of new fund-
ing levels. 

Subpart H—Asset Management 
§ 990.255 Overview. 

(a) PHAs shall manage their prop-
erties according to an asset manage-
ment model, consistent with the man-
agement norms in the broader multi- 
family management industry. PHAs 
shall also implement project-based 
management, project-based budgeting, 
and project-based accounting, which 
are essential components of asset man-
agement. The goals of asset manage-
ment are to: 

(1) Improve the operational efficiency 
and effectiveness of managing public 
housing assets; 

(2) Better preserve and protect each 
asset; 

(3) Provide appropriate mechanisms 
for monitoring performance at the 
property level; and 

(4) Facilitate future investment and 
reinvestment in public housing by pub-
lic and private sector entities. 
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(b) HUD recognizes that appropriate 
changes in its regulatory and moni-
toring programs may be needed to sup-
port PHAs to undertake the goals iden-
tified in paragraph (a) of this section. 

§ 990.260 Applicability. 

(a) PHAs that own and operate 250 or 
more dwelling rental units under title I 
of the 1937 Act, including units man-
aged by a third-party entity (for exam-
ple, a resident management corpora-
tion) but excluding section 8 units, are 
required to operate using an asset man-
agement model consistent with this 
subpart. 

(b) PHAs that own and operate fewer 
than 250 dwelling rental units may 
treat their entire portfolio as a single 
project. However, if a PHA selects this 
option, it will not receive the add-on 
for the asset management fee described 
in § 990.190(f). 

§ 990.265 Identification of projects. 

For purposes of this subpart, project 
means a public housing building or set 
of buildings grouped for the purpose of 
management. A project may be as iden-
tified under the ACC or may be a rea-
sonable grouping of projects or por-
tions of a project under the ACC. HUD 
shall retain the right to disapprove of a 
PHA’s designation of a project. PHAs 
may group up to 250 scattered-site 
dwelling rental units into a single 
project. 

§ 990.270 Asset management. 

As owners, PHAs have asset manage-
ment responsibilities that are above 
and beyond property management ac-
tivities. These responsibilities include 
decision-making on topics such as 
long-term capital planning and alloca-
tion, the setting of ceiling or flat rents, 
review of financial information and 
physical stock, property management 
performance, long-term viability of 
properties, property repositioning and 
replacement strategies, risk manage-
ment responsibilities pertaining to reg-
ulatory compliance, and those deci-
sions otherwise consistent with the 
PHA’s ACC responsibilities, as appro-
priate. 

§ 990.275 Project-based management 
(PBM). 

PBM is the provision of property- 
based management services that is tai-
lored to the unique needs of each prop-
erty, given the resources available to 
that property. These property manage-
ment services include, but are not lim-
ited to, marketing, leasing, resident 
services, routine and preventive main-
tenance, lease enforcement, protective 
services, and other tasks associated 
with the day-to-day operation of rental 
housing at the project level. Under 
PBM, these property management serv-
ices are arranged, coordinated, or over-
seen by management personnel who 
have been assigned responsibility for 
the day-to-day operation of that prop-
erty and who are charged with direct 
oversight of operations of that prop-
erty. Property management services 
may be arranged or provided centrally; 
however, in those cases in which prop-
erty management services are arranged 
or provided centrally, the arrangement 
or provision of these services must be 
done in the best interests of the prop-
erty, considering such factors as cost 
and responsiveness. 

§ 990.280 Project-based budgeting and 
accounting. 

(a) All PHAs covered by this subpart 
shall develop and maintain a system of 
budgeting and accounting for each 
project in a manner that allows for 
analysis of the actual revenues and ex-
penses associated with each property. 
Project-based budgeting and account-
ing will be applied to all programs and 
revenue sources that support projects 
under an ACC (e.g., the Operating 
Fund, the Capital Fund, etc.). 

(b)(1) Financial information to be 
budgeted and accounted for at a project 
level shall include all data needed to 
complete project-based financial state-
ments in accordance with Accounting 
Principles Generally Accepted in the 
United States of America (GAAP), in-
cluding revenues, expenses, assets, li-
abilities, and equity data. The PHA 
shall also maintain all records to sup-
port those financial transactions. At 
the time of conversion to project-based 
accounting, a PHA shall apportion its 
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assets, liabilities, and equity to its re-
spective projects and HUD-accepted 
central office cost centers. 

(2) Provided that the PHA complies 
with GAAP and other associated laws 
and regulations pertaining to financial 
management (e.g., 2 CFR part 200it 
shall have the maximum amount of re-
sponsibility and flexibility in imple-
menting project-based accounting. 

(3) Project-specific operating income 
shall include, but is not limited to, 
such items as project-specific oper-
ating subsidy, dwelling and non-dwell-
ing rental income, excess utilities in-
come, and other PHA or HUD-identi-
fied income that is project-specific for 
management purposes. 

(4) Project-specific operating ex-
penses shall include, but are not lim-
ited to, direct administrative costs, 
utilities costs, maintenance costs, ten-
ant services, protective services, gen-
eral expenses, non-routine or capital 
expenses, and other PHA or HUD-iden-
tified costs which are project-specific 
for management purposes. Project-spe-
cific operating costs also shall include 
a property management fee charged to 
each project that is used to fund oper-
ations of the central office. Amounts 
that can be charged to each project for 
the property management fee must be 
reasonable. If the PHA contracts with 
a private management company to 
manage a project, the PHA may use 
the difference between the property 
management fee paid to the private 
management company and the fee that 
is reasonable to fund operations of the 
central office and other eligible pur-
poses. 

(5) If the project has excess cash flow 
available after meeting all reasonable 
operating needs of the property, the 
PHA may use this excess cash flow for 
the following purposes: 

(i) Fungibility between projects as 
provided for in § 990.205. 

(ii) Charging each project a reason-
able asset management fee that may 
also be used to fund operations of the 
central office. However, this asset man-
agement fee may be charged only if the 
PHA performs all asset management 
activities described in this subpart (in-
cluding project-based management, 
budgeting, and accounting). Asset man-

agement fees are considered a direct 
expense. 

(iii) Other eligible purposes. 
(c) In addition to project-specific 

records, PHAs may establish central 
office cost centers to account for non- 
project specific costs (e.g., human re-
sources, Executive Director’s office, 
etc.). These costs shall be funded from 
the property-management fees received 
from each property, and from the asset 
management fees to the extent these 
are available. 

(d) In the case where a PHA chooses 
to centralize functions that directly 
support a project (e.g., central mainte-
nance), it must charge each project 
using a fee-for-service approach. Each 
project shall be charged for the actual 
services received and only to the ex-
tent that such amounts are reasonable. 

[70 FR 54997, Sept. 19, 2005, as amended at 80 
FR 75943, Dec. 7, 2015] 

§ 990.285 Records and reports. 
(a) Each PHA shall maintain project- 

based budgets and fiscal year-end fi-
nancial statements prepared in accord-
ance with GAAP and shall make these 
budgets and financial statements avail-
able for review upon request by inter-
ested members of the public. 

(b) Each PHA shall distribute the 
project-based budgets and year-end fi-
nancial statements to the Chairman 
and to each member of the PHA Board 
of Commissioners, and to such other 
state and local public officials as HUD 
may specify. 

(c) Some or all of the project-based 
budgets and financial statements and 
information shall be required to be sub-
mitted to HUD in a manner and time 
prescribed by HUD. 

§ 990.290 Compliance with asset man-
agement requirements. 

(a) A PHA is considered in compli-
ance with asset management require-
ments if it can demonstrate substan-
tially, as described in paragraph (b) of 
this section, that it is managing ac-
cording to this subpart. 

(b) Demonstration of compliance 
with asset management will be based 
on an independent assessment. 

(1) The assessment is to be conducted 
by a professional familiar with prop-
erty management practices and costs 
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in the region or state in which the PHA 
is located. This professional is to be 
procured by HUD. 

(2) The professional review and rec-
ommendation will then be forwarded to 
the Assistant Secretary for Public and 
Indian Housing (or designee) for final 
determination of compliance to asset 
management. 

(c) Upon HUD’s determination of suc-
cessful compliance with asset manage-
ment, PHAs will then be funded based 
on this information pursuant to 
§ 990.165(i). 

(d) PHAs must be in compliance with 
the project-based accounting and budg-
eting requirements in this subpart by 
FY 2007. PHAs must be in compliance 
with the remainder of the components 
of asset management by FY 2011. 

Subpart I—Operating Subsidy for 
Properties Managed by Resi-
dent Management Corpora-
tions (RMCs) 

§ 990.295 Resident Management Cor-
poration operating subsidy. 

(a) General. This part applies to all 
projects managed by a Resident Man-
agement Corporation (RMC), including 
a direct funded RMC. 

(b) Operating subsidy. Subject to para-
graphs (c) and (d) of this section, the 
amount of operating subsidy that a 
PHA or HUD provides a project man-
aged by an RMC shall not be reduced 
during the three-year period beginning 
on the date the RMC first assumes 
management responsibility for the 
project. 

(c) Change factors. The operating sub-
sidy for an RMC-managed project shall 
reflect changes in inflation, utility 
rates, and consumption, as well as 
changes in the number of units in the 
resident managed project. 

(d) Exclusion of increased income. Any 
increased income directly generated by 
activities by the RMC or facilities op-
erated by the RMC shall be excluded 
from the calculation of the operating 
subsidy. 

(e) Exclusion of technical assistance. 
Any technical assistance the PHA pro-
vides to the RMC will not be included 
for purposes of determining the 
amount of funds provided to a project 
under paragraph (b) of this section. 

(f) The following conditions may not 
affect the amounts to be provided 
under this part to a project managed 
by an RMC: 

(1) Income reduction. Any reduction in 
the subsidy or total income of a PHA 
that occurs as a result of fraud, waste, 
or mismanagement by the PHA; and 

(2) Change in total income. Any change 
in the total income of a PHA that oc-
curs as a result of project-specific char-
acteristics when these characteristics 
are not shared by the project managed 
by the RMC. 

(g) Other project income. In addition to 
the operating subsidy calculated in ac-
cordance with this part and the 
amount of income derived from the 
project (from sources such as rents and 
charges), the management contract be-
tween the PHA and the RMC may 
specify that income be provided to the 
project from other legally available 
sources of PHA income. 

§ 990.300 Preparation of operating 
budget. 

(a) The RMC and the PHA must sub-
mit operating budgets and calculations 
of operating subsidy to HUD for ap-
proval in accordance with § 990.200. The 
budget will reflect all project expendi-
tures and will identify the expenditures 
related to the responsibilities of the 
RMC and the expenditures that are re-
lated to the functions that the PHA 
will continue to perform. 

(b) For each project or part of a 
project that is operating in accordance 
with the ACC amendment relating to 
this subpart and in accordance with a 
contract vesting maintenance respon-
sibilities in the RMC, the PHA will 
transfer into a sub-account of the oper-
ating reserve of the PHA an operating 
reserve for the RMC project. When all 
maintenance responsibilities for a resi-
dent-managed project are the responsi-
bility of the RMC, the amount of the 
reserve made available to a project 
under this subpart will be the per-unit 
cost amount available to the PHA op-
erating reserve, excluding all inven-
tories, prepaids, and receivables at the 
end of the PHA fiscal year preceding 
implementation, multiplied by the 
number of units in the project oper-
ated. When some, but not all, mainte-
nance responsibilities are vested in the 
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RMC, the management contract be-
tween the PHA and RMC may provide 
for an appropriately reduced portion of 
the operating reserve to be transferred 
into the RMC’s sub-account. 

(c) The RMC’s use of the operating 
reserve is subject to all administrative 
procedures applicable to the conven-
tionally owned public housing pro-
gram. Any expenditure of funds from 
the reserve must be for eligible expend-
itures that are incorporated into an op-
erating budget subject to approval by 
HUD. 

(d) Investment of funds held in the 
reserve will be in accordance with HUD 
regulations and guidance. 

§ 990.305 Retention of excess revenues. 

(a) Any income generated by an RMC 
that exceeds the income estimated for 
the income categories specified in the 
RMC’s management contract must be 
excluded in subsequent years in calcu-
lating: 

(1) The operating subsidy provided to 
a PHA under this part; and 

(2) The funds the PHA provides to the 
RMC. 

(b) The RMC’s management contract 
must specify the amount of income 
that is expected to be derived from the 
project (from sources such as rents and 
charges) and the amount of income to 
be provided to the project from the 
other sources of income of the PHA 
(such as operating subsidy under this 
part, interest income, administrative 
fees, and rents). These income esti-
mates must be calculated consistent 
with HUD’s administrative instruc-
tions. Income estimates may provide 
for adjustment of anticipated project 
income between the RMC and the PHA, 
based upon the management and other 
project-associated responsibilities (if 
any) that are to be retained by the 
PHA under the management contract. 

(c) Any revenues retained by an RMC 
under this section may be used only for 
purposes of improving the maintenance 
and operation of the project, estab-
lishing business enterprises that em-
ploy residents of public housing, or ac-
quiring additional dwelling units for 
lower income families. Units acquired 
by the RMC will not be eligible for pay-
ment of operating subsidy. 

Subpart J—Financial Manage-
ment Systems, Monitoring, 
and Reporting 

§ 990.310 Purpose—General policy on 
financial management, monitoring 
and reporting. 

All PHA financial management sys-
tems, reporting, and monitoring of pro-
gram performance and financial report-
ing shall be in compliance with the re-
quirements of 2 CFR part 200. Certain 
HUD requirements provide exceptions 
for additional specialized procedures 
that are determined by HUD to be nec-
essary for the proper management of 
the program in accordance with the re-
quirements of the 1937 Act and the ACC 
between each PHA and HUD. 

[70 FR 54997, Sept. 19, 2005, as amended at 80 
FR 75943, Dec. 7, 2015] 

§ 990.315 Submission and approval of 
operating budgets. 

(a) Required documentation: 
(1) Prior to the beginning of its fiscal 

year, a PHA shall prepare an operating 
budget in a manner prescribed by HUD. 
The PHA’s Board of Commissioners 
shall review and approve the budget by 
resolution. Each fiscal year, the PHA 
shall submit to HUD, in a time and 
manner prescribed by HUD, the ap-
proved Board resolution. 

(2) HUD may direct the PHA to sub-
mit its complete operating budget with 
detailed supporting information and 
the Board resolution if the PHA has 
breached the ACC contract, or for 
other reasons, which, in HUD’s deter-
mination, threaten the PHA’s future 
serviceability, efficiency, economy, or 
stability. When the PHA no longer is 
operating in a manner that threatens 
the future serviceability, efficiency, 
economy, or stability of the housing it 
operates, HUD will notify the PHA that 
it no longer is required to submit a 
complete operating budget with de-
tailed supporting information to HUD 
for review and approval. 

(b) If HUD finds that an operating 
budget is incomplete, inaccurate, in-
cludes illegal or ineligible expendi-
tures, contains mathematical errors or 
errors in the application of accounting 
procedures, or is otherwise unaccept-
able, HUD may, at any time, require 
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the PHA to submit additional or re-
vised information regarding the budget 
or revised budget. 

§ 990.320 Audits. 
All PHAs that receive financial as-

sistance under this part shall submit 
an acceptable audit and comply with 
the audit requirements in 2 CFR part 
200, subpart F. 

[70 FR 54997, Sept. 19, 2005, as amended at 80 
FR 75943, Dec. 7, 2015] 

§ 990.325 Record retention require-
ments. 

The PHA shall retain all documents 
related to all financial management 
and activities funded under the Oper-
ating Fund for a period of five fiscal 
years after the fiscal year in which the 
funds were received. 

PART 1000—NATIVE AMERICAN 
HOUSING ACTIVITIES 

Subpart A—General 

Sec. 
1000.1 What is the applicability and scope of 

these regulations? 
1000.2 What are the guiding principles in the 

implementation of NAHASDA? 
1000.4 What are the objectives of 

NAHASDA? 
1000.6 What is the nature of the IHBG pro-

gram? 
1000.8 May provisions of these regulations 

be waived? 
1000.9 How is negotiated rulemaking con-

ducted when promulgating NAHASDA 
regulations? 

1000.10 What definitions apply in these regu-
lations? 

1000.12 What nondiscrimination require-
ments are applicable? 

1000.14 What relocation and real property 
acquisition policies are applicable? 

1000.16 What labor standards are applicable? 
1000.18 What environmental review require-

ments apply? 
1000.20 Is an Indian tribe required to assume 

environmental review responsibilities? 
1000.21 Under what circumstances are waiv-

ers of the environmental review proce-
dures available to tribes? 

1000.22 Are the costs of the environmental 
review an eligible cost? 

1000.24 If an Indian tribe assumes environ-
mental review responsibility, how will 
HUD assist the Indian tribe in per-
forming the environmental review? 

1000.26 What are the administrative require-
ments under NAHASDA? 

1000.28 May a self-governance Indian tribe 
be exempted from the applicability of 
§ 1000.26? 

1000.30 What prohibitions regarding conflict 
of interest are applicable? 

1000.32 May exceptions be made to the con-
flict of interest provisions? 

1000.34 What factors must be considered in 
making an exception to the conflict of 
interest provisions? 

1000.36 How long must a recipient retain 
records regarding exceptions made to the 
conflict of interest provisions? 

1000.38 What flood insurance requirements 
are applicable? 

1000.40 Do lead-based paint poisoning pre-
vention requirements apply to affordable 
housing activities under NAHASDA? 

1000.42 Are the requirements of section 3 of 
the Housing and Urban Development Act 
of 1968 applicable? 

1000.44 What prohibitions on the use of 
debarred, suspended, or ineligible con-
tractors apply? 

1000.46 Do drug-free workplace require-
ments apply? 

1000.48 Are Indian or tribal preference re-
quirements applicable to IHBG activi-
ties? 

1000.50 What tribal or Indian preference re-
quirements apply to IHBG administra-
tion activities? 

1000.52 What tribal or Indian preference re-
quirements apply to IHBG procurement? 

1000.54 What procedures apply to com-
plaints arising out of any of the methods 
of providing for Indian preference? 

1000.56 How are NAHASDA funds paid by 
HUD to recipients? 

1000.58 Are there limitations on the invest-
ment of IHBG funds? 

1000.60 Can HUD prevent improper expendi-
ture of funds already disbursed to a re-
cipient? 

1000.62 What is considered program income? 
1000.64 What are the permissible uses of pro-

gram income? 

Subpart B—Affordable Housing Activities 

1000.101 What is affordable housing? 
1000.102 What are eligible affordable hous-

ing activities? 
1000.103 How may IHBG funds be used for 

tenant-based or project-based rental as-
sistance? 

1000.104 What families are eligible for af-
fordable housing activities? 

1000.106 What families receiving assistance 
under title II of NAHASDA require HUD 
approval? 

1000.108 How is HUD approval obtained by a 
recipient for housing for non-low-income 
families and model activities? 

1000.110 Under what conditions may non- 
low-income Indian families participate in 
the program? 
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