§ 3210

(Pub. L, 95-617, title IlI, § 309, Nov. 9, 1978, 92
Stat. 3153.)

DEFINITIONS

For definition of Secretary applicable to thls section,
see section 2602 of Title 16, Conservation.

§ 3210. Prior and pending proceedings

For purposes of this chapter, proceedings
commenced by any State regulatory authority
(with respect to gas utilities for which it has
ratemaking authority) and any nonregulated
gas utility before November 9, 1978, and actions
taken before such date in such proceedings
shall be treated as complying with the require-
ments of this chapter if such proceedings and
actions substantially conform to such require-
ments. For purposes of this chapter, any such
proceeding or action commenced before Novem-
ber 9, 1978, but not completed before such date
shall comply with the requirements of this
chapter, to the maximum extent practicable,
with respect to so much of such proceeding or
action as takes place after such date.

(Pub. L. 95-617, title III, § 310, Nov. 9, 1978, 92
Stat. 3154.)

§ 3211. Relationship to other authority

Nothing in this chapter shall be construed to
limit or affect any authority of the Secretary
or the Commission under any other provision
of law.

(Pub. L. 95-617, title III, § 311, Nov. 9, 1978, 92
Stat. 3154.)
DEFINITIONS

For definition of Secretary and Commission applica-
ble to this section, see section 2602 of Title 18, Conser-
vation.

CHAPTER 60—NATURAL GAS POLICY

Sec,

3301. Deflnitions.

SUBCHAPTER I-WELLHEAD PRICING

PART A—~WELLHEAD PRICE CONTROLS

Inflation adjustment; other general price
ceiling rules.

(a) Annual inflation adjustment factor,
(b) Rules of general application.

Celling prilce for new natural gas and certain
natural gas produced from the Quter Con-
tinental Shelf.

(a) Applieation.

(b) Maximum lawful price.

(¢) Definition of new natural gas,

(d) OCS gas quallfying for new natural
gas ceiling price.

(e) Exclusion of certain Alaska natural

3311,

3312,

gas,
Ceiling price for new, onshore production
wells,

(a) Appllcation.

(b) Maximum lawful price.

(c) Definition of new, onshore produc-
tion well.

(d) Exclusion of certain Alaska natural

3313.

gas.
Ceiling price for sales of natural gas dedi-
cated to interstate commerce.
(a) Application.
(b) Maximum lawful price.

3314,

TITLE 15—-COMMERCE AND TRADE

Page 1180

Sec.
3315, Celling pricc for sales under exlsting Intra-
state contracts,
(a) Application.
(b) Maximum lawful price.
(c) Definition of contract price.
Ceiling price for sales under rollover eon-
tracts.
(a) Interstate roilover contracts.
(b) Intrastate rollover contracts.
(¢) Ceiling price may be increased if just
and reasonable.
Ceiling price for high-cost natural gas.
(a) Wells completed below 15,000 feet.
(b) Commisslon authority to prescribe
higher incentive prices.
(c) Definition of high-cost natural gas.
(d) Provisions for high-cost natural gas
to be elective.
Ceiling price for stripper well natural gas.
(a) General rule.
(b) Definition of stripper well natural

3318,

33117,

3318.

gas.
Celling price for other categorles of natural
gas,

(a) Application.

(b) MaxIlmum lawful price.

Treatment of State severance taxes and cer-
taln productlon-related costs.

(a) Allowance for State severance taxes
and certain production-related
costs.

(b) Limitation on State severance taxes.

(c) Definitlon of State severance tax.

3319.

3320.

PART B—DECONTROL OF CERTAIN NATURAL GAS PRICES

3331. ElimInation of price controls for certaln nat-
ural gas sales.
() General rule.
(b) High-cost natural gas.
(c) Natural gas produced from 5,000 or
less.

(d) Exclusion of certrin Alaska natural

gas.
(e) Limitation on indefinite price escala-
tors.
Standby price control authority.
(a) Reimpositlon of price controls.
(b) Limitations.
(c) Procedure for reimposing price con-
trols.
(d) Maximum lawful prices applicable
under reimposition of price control.
(e) Allowance for State severance taxes
and certain production-related
COStSs,
(f) Limitation,
Report to the Congress,
(a) Reports.
(b) Public comment.

3332.

3333.

SUBCHAPTER II-INCREMENTAL PRICING

3341. Industrlal boiler fuel use.
(a) In general,
(b) Initial application.
(¢) Definitions.
Amendment expanding application for other
industrial uses.
(a) In general.
(b) Expanded application,
(¢) Congressional review.
Acquisition costs subject to passthrough.
(a) In general,
(b) First sale acquisition costs.
(¢) Incremental pricing threshold.
(d) Classification to be based on provi-
sions under which sale price is de-
termined.

3342,

3343.



Page 1181

Sec.

3344. Method of passthrougha

(a) Establishment of mcremental priclng }

account.

(b) Credits to account.

(¢) Requirement for direct passthrough.

(d) Deductions from account.

(e) Detérmination of aiternative fuel
cost.

(f) Determination cf appropriate ac-
counting period.

(2) Incrementally priced industrial facili-
ty defined.

(h) Industrial use defined.

Local distribution company passthrough re-
quirements.

(a) General rule.

(b) Prohibition on offsetting modifica-
tions in rates and charges.

(¢) Special enforcement authority of At-
torney General.

(d) Preemption of State or local law,

(e) State commission defined.

Exemptions.

(a) Small existing industrial boiler fuel
users.

(b) Agricultural users of natural gas,

(e) Schools, hospitals, and certain other
facilities.

(d) Other exemptions.

Treatment of certain imports,

(a) Certaln LNG Imports.

(b) Certain natural gas imports (other
than LNG).

(c) Authority with respect to increment-
al pricing of natural gas or LNG
imports.

3348. Alaska natural gas,

SUBCHAPTER III-ADDITIONAL AUTHORITIES
AND REQUIREMENTS

3345.

3346.

3347.

PART A—EMERGENCY AUTHORITY

Declaration of emergency.
(a) Presidential declaration.
(b) Limitation.
Emergency purchase authority.
(a) Presidential authorization.
(b) Contract duration.
(c) Reiated transportation and facilities.
(d) Maintenance of adequate records.
(e) Special limitation.
Emergency allocation authority.
(a) In general,
(b) Allocation of certain boiler fuel gas.
(c) Allocation of general pipeline supply.
(d) Allocation of user-owned gas.
(e) Limitation.
(f) Industry assistance.
(g) Compensation. .
(h) Related transportation and facilities.
(i) Monitoring.
(}) Commission study.
(k) Definition of high-priority use.
Miscellaneous provisions.
(a) Information.
(b) Reporting of prices and volumes,
(¢) Presidential reports to Congress.
(d) Delegation of authorities.
(e) Antitrust protections.
(f) Effect on certain contractual obliga-
tions.
(g) Preemption.

3361.

3362.

3363.

3364.

PART B—OTHER AUTHORITIES AND REQUIREMENTS

3371, Authiorization of certain sales and transpor-
tation.
(a) Commission approval of transporta-
tion.

© See.

3372.

3373.

3374.

33175.

3391.

3391a.
3392.

3393.

3394.

3411.

3412,

3413.

3414,

TITLE 15--=COMMERCE AND TRADE

() Commission approval of sales
(¢) Terms and conditions. ;
Assignment. of cont.ractual rights .to receive‘-}
surplus natural gas. -

(a) Authorization of assignments, © |
(b) Effect of authorization under subsec )
tion (a). -
- (€) Surplus natural ga.s :
Effect of certain natural gas prices on indeﬁ-
nite price escalator clauses.
(a) High-cost natural gas.
(b) Other transactions. o
Clauses prohibiting certain sales, transporta- ~
tion, and commingling.
(a) General rule, -
(b) Natural gas covered by this chapter.
Contract duration; right of first refusal;
iiling of contracts and agreements,
(a) Contract duration.
(b) Offers; right of first refusal. :
(c) Filing of contracts and ancillary
agreements,

SUBCHAPTER IV-NATURAL GAS
CURTAILMENT POLICIES

Natural gas for essential agricultural uses,
(a) General rule.
(b) Curtailment priority not applicable if
alternative fuel available.
(c) Determination of essential agricul- .
tural use requirements.
(d) Authority of Secretary of Agricul-
ture to intervene.
(e) Limitation.,
1) Definitions.
Essential agricultural use defined.
Natural gas for essential industrial process
and feedstock uses.
(a) General rule.
(b) Curtailment priorlty applicable only
if alternative fuel not available.
(c) Determination of essential industrial
use requirements.
(d) Definitions.
Esitabllshment and Implementation of prior-
ties.
(a) Establishment of priorities.
(b) Implementation of priorities.
Limitation on revoking or amending certain
pre-1969 certificates of public convenience
and necessity.
(a) General rule.
(b) Commission curtailment authority.

SUBCHAPTER V—-ADMINISTRATION,

ENFORCEMENT, AND) REVIEW

General rulemaking authority.

(a) In general.

(b) Authority to define terms.

(c) Delegation of certain determinations.

Administrative precedure.

(a) Administrative Procedure Act.

(h) Opportunity for oral presentations.

(c) Adjustments.

(d) Procedures appliceble for incremen-
tal pricing determinations respect-
ing Imports.

Determinations for qualifying under certain -
categories of natural gas.

(a) General rule.

(b) Commission review.

(c) State authority.

(d; Effect of determinations.

(e) Interim collection of maximum
lawful price.

Enforcement.
(a) General rule.
(b) Civil enforcement.



§ 3301

Sec.
(¢) Criminal penalties.
3416, Intervention.
(a) Authority to Intervene.
(b) Access to State courts.
3416. Judicial review.
(a) Orders.
(b) Review of rules and orders.
(¢) Judicial review of emergency orders.
(d) Judicial review of certain incremen-
tal pricing determinations.
34117, Congressional review.
(a) Application.
(b) Determination of calendar days of
continuous session.
(¢) Resolution.
(d) Expedited procedure.
3418. Appiicability of other Federal statutory pro-
visions relating to information-gathering.
SUBCHAPTER VI—COORDINATION WITH NAT-
URAL GAS ACT; MISCELLANEOQUS PROVI-
SIONS
3431, Coordination with the Natural Gas Act.
(a) Jurisdiction of the Commission
under the Natural Gas Act,
(b) Charges deemed just and reasonable.
(¢) Guaranteed passthrough.
3432. Effect on State laws.
(a) Authority to prescribe lower maxi-
mum lawful prices.
(b) Common carriers.

CHAPTER REFERRED TO IN OTHER SECTIONS
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§ 3301. Definitions

For purposes of tnls chapter—
(1) Natural gas

The term “natural gas” means either natu-
ral gas unmixed, or any mixture of natural
and artificial gas.

(2) Well

The term “well” means any well for the dis-
covery or production of natural gas, crude ofl,
or both.

(3) New well

The term “new well” means any well—

(A) the surface drilling of which began on
or after February 19, 1977; or

(B) the depth of which was increased, by
means of drilling on or after February 19,
1977, to a completion location which is lo-
cated at least 1,000 feet below the depth of
the deepest completion location of such
well attained before February 19, 1977.

(4) Old well

The term “old well” means any well other
than a new well.

(5) Marker well
(A) General rule
The term ‘“marker well” means any well
from which natural gas was produced in

commercial quantities at any time after
January 1, 1970, and before April 20, 1977.

(B) New wells
The term “marker well” does not include

any new well under paragraph (3)(A) but in-
cludes any new well under paragraph (3)(B)
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if such well qualifies as a marker well under
subparagraph (A) of this paragraph.

(6) Reservoir

The term “reservoir’ means any producible
natural aceumulation of natural gas, crude
oil, or both, confined—

(A) by impermeable rock or water barriers
and characterized by a single natural pres-
sure system; or

(B) by lithologic or structural barriers
which prevent pressure communication.

(7) Completion location

(A) General rule

The term *“completion locatlon” means
any subsurface location from which natural
gas is being or has been produced in com-
mercial quantities,

(B) Marker well

The term *“completion location”, when
used with reference to any marker well,
means any subsurface location from which
natura: gas was produced from such well in
commercial quantities after January 1,
1970, and before April 20, 1977.

(8) Proration unit

The term “proration unit” means—

(A) any portion of a reservoir, as designat-
ed by the State or Federal agency having
regulatory jurisdiction with respect to pro-
duction from such reservoir, which will be
effectlvely and efficiently drained by a
single well;

(B) any drilling unit, production unit, or
comparable arrangement, designated or rec-
ognized by the State or Federal agency
having jurisdiction with respect to produc-
tion from the reservoir, to describe that
portion of such reservoir which will be ef-
fectively and efficiently drained by a single
well; or

(C) if such portion of a reservoir, unit, or
comparable arrangement is not specifically
provided for by State law or by any action
of any State or Federal agency having regu-
latory jurisdiction with respect to produc-
tion from such reservoir, any voluntary unit
agreement or other comparable arrange-
ment applied, under local custom or prac-
tice within the locale in which such reser-
voir is situated, for the purpose of describ-
ing the portion of & reservoir which may be
effectively and efficiently drained by a
single well,

(9) New lease

The term ‘“new lease', when used with re-.
spect to the Outer Continental Shelf, means
a lease, entered into on or after April 20, 19717,
of submerged acreage.

(10) O1d iease

The term “old lease'”, when used with re-
spect to the Outer Continental Shelf, means
any lease other than a new lease,

(11) New contract

The term *“new contract” means any con-
tract, entered into on or after November 9,
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1978, for the first sale of natural gas which
was not previously subject to an existing con-
tract.

(12) Rollover contract

The term “rollover contract” means any
contract, entered into on or after November 9,
1978, for the first sale of natural gas that was
previously subject to an existing contract
which expired at the end of a fixed term (not
including any extenslon thereof taking effect
on or after November 9, 1978) specified by the
provisions of such existing contract, as such
contract was in effect on November 9, 1978,
whether or not there is an identity of parties
or terms with those of such existing contract.

(13) Existing contract

The term “existing contract” means any
contract for the first sale of natural gas in
effect on November 8, 1978.

(14) Successor to an existing contract

The term ‘successor to an existing con-
tract” means any contract, other than a roll-
over contract, entered into on or after Novem-
ber 9, 1978, for the first sale of natural gas
which was previously subject to an existing
contract, whether or not there is an identity
of parties or tecrms with those of such existing
contract.

(15) Interstate pipeline

The term “interstate pipeline” means any
person engaged in natural gas transportation
subject to the jurisdiction of the Commission
under the Natural Gas Act [15 U.S.C. 717 et
seq.].

(16) Intrastate pipeline

The term “intrastate pipeline” means any
person engaged in natural gas transportation
(not including gathering) which is not subject
to the jurisdiction of the Commission under
the Natural Gas Act [15 U.S.C. 717 et seq.]
(other than any such pipeline which is not
subject to the jurisdiction of the Commission
solely by reason of section 1(¢) of the Natural
Gas Act [156 U.S.C. T17(c)]).

(17) Local distribution company

The term “local distribution company’
means any person, other than any interstate
pipeline or any intrastate pipeline, engaged in
the transportation, or local distribution, of
natural gas and the sale of natural gas for ul-
timate consumption,

(18) Committed or dedicated to interstate com-
merce

(A) General rule

The term “committed or dedicated to in-
terstate commerce”, when used with respect
to natural gas, means—

(1) natural gas which is from the Outer

Continental Shelf; and

(i) natural gas which, if sold, would be
required to be sold in interstate commerce

(within the meaning of the Natural Gas

Act [16 US.C. 717 et seq.]) under the

terms of any contract, any certificate

under the Natural Gas Act, or any provi-
sion of such Act.
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(B) Exclusion

Such term does not apply with respect
to—

(i) natural gas sold in interstate com-
merce (within the meaning of the Natural
Gas Act [15 U.S.C. 717 et seq.])—

(I) under section 6 uf the Emergency
Natural Gas Act of 1977,

(II) under any limited term certificate,
granted pursuant to section 7 of the
Natural Gas Act [15 U.S.C. 71711, which
contains a pregrant of abandonment of
service for such natural gas;

(III) under any emergency regulation
under the second proviso of section 7(c)
of the Natural Gas Act [15 U.S.C.
717£(c)]; or

(IV) to the user by the producer and
transported under any certificate, grant-
ed pursuant to section 7(c) of the Natu-
ral Gas Act [15 U.S.C. T17f(c)], if such
certificate was specifically granted for
the transportation of that natural gas
for such user;

(i) natural gas for which abandonment
of service was granted before November 9,
1978, under section 7 of the Natural Gas
Act [15 U.S.C. T17£); and

(iii) natural gas which, but for this
clause, would be committed or dedicated
to interstate commerce under subpara-
graph (A)(il) by reason of the action of
any person (including any successor in in-
terest thereof, other than by means of
any reversion of a leasehold interest), if
on May 31, 1978—

(I) neither that person, nor any affili-
ate thereof, had any right to explore
for, develop, produce, or sell such natu-
ral gas; and

(II) such natural gas was not being
sold in interstate commerce (within the
meaning of the Natural Gas Act [16
US.C. 711 et seq.)) for resale (other
than any sale described in clause (IXI),
(ID), or (II1)).

(19) Certificated natural gas

The term *“certificated natural gas” means
natural gas transported by any Iinterstate
pipeline in a facility for which there is in
effect a certificate issued under section 7(c) of
the Natural Gas Act [15 U.S.C. 717f(c)]. Such
term does not include natural gas sold to the
user by the producer and transported pursu-
ant to a certificate which is specifically issued
under section 7(c) of the Natural Gas Act for
the transportation of that natural gas, for
such user unless such natural gas is used for
the generation of electricity.

(20) Sale

The term “sale’’ means any sale, exchange,
or other transfer for value,

(21) First sale

(A) General rule

The term *“first sale” means any sale of
any volume of natural gas—
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(i) to any interstate pipeline or intra-
state pipeline;

(ii) to any local distrlbution company;

(iii) to any person for use by such
person;

(iv) which precedes any sale described in
clauses (1), (ii), or (iii); and

(v) which precedes or follows any sale
described in clauses (i), (ii), (iii), or (iv)
and is defined by the Commission as a
first sale in order to prevent circumven-
tion of any maximum lawful price estab-
lished under this chapter.

(B) Certain sales not included

Clauses (i), (il), (iii), or (iv) of subpara-
graph (A) shall not include the sale of any
volume of natural gas by any interstate
pipeline, intrastate pipeline, or local distri-
bution company, or any affiliate thereof,
unless such sale is attributable to volumes
of natural gas produced by such interstate
pipeline, intrastate pipeline, or local distri-
bution company, or any affiliate thereof.

(22) Deliver

The term ‘‘deliver”, when used with respect
to any first sale of natural gas, means the
physical delivery from the seller; except that
in the case of the sale of proven reserves in
place to any interstate pipeline, any intra-
state pipeline, any local distribution compa-
ny, or any user of such natural gas, such term
means the transfer of title to such reserves.

(23) Certificate

The term ‘“certificate”, when used with re-
spect to the Natural Gas Act [15 U.S.C. 717 et
seq.), means a certificate of public conven-
fence and necessity issued under such Act.

(24) Commission

The term ‘‘Commission” means the Federal
Energy Regulatory Commission.

(25) Federal agency

The term “Federal agency” has the same
niuianing as given such term in section 105 of
title 5.

(26) Person

The term ‘“person” includes the United
States, any State, and any political subdivi-
?lon, agency, or instrumentality of the forego-
ng.

(27) Affiliate

The term “affiliate’”, when used In relation
to any person, means another person which
controls, Is controlled by, or is under common
control with, such person,

(28) Electric utifity

The term ‘“electric utllity” means any
person to the extent such person is engaged
in the business of the generation of electricity
and sale, directly or indirectly, of electricity
to the public.

(29) Mcf

The term “Mecf”, when used with respect to
natural gas, means 1,000 cubic feet of natural
gas measured at a pressure of 14.73 pounds
per square inch (absolute) and a temperature
of 80 degrees Fahrenheit.
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(30) Btu

The term “Btu” means British thermal
unit.

(31) Month

The term
month.

(32) Mile

The term *“mile” means a statute mile of
5,280 feet.

(33) United States

The term "“United States” means the sever-
al States and includes the Outer Continental
Shelf,

(34) State

The term ‘“State’” means each of the several
States and the District of Columbia.

(35) Outer Contlnental Shelf

The term ‘““Outer Continental Shelf” has
the same meaning as such term has under
section 1331(a) of title 43.

(36) Prudhoe Bay Unit of Alaska

The term “Prudhoe Bay Unit of Alaska”
means the geographic area subject to the vol-
untary unit agreement approved by the Com-
missioner of the Department of Natural Re-
sources of the State of Alaska on June 2,
19717, and referred to as the “affected area” in
Conservation Order No. 145 of the Alaska Oil
and Gas Conservation Committee, Division of
Oil and Gas Conservation, Department of
Natural Resources of the State of Alaska, as
such order was in effect on June 1, 1977, and
determined without regard to any adjust-
ments in the description of the affected area
permitted to be made under such order.

(37) Antitrust laws

The term “Federal antitrust laws” means
the Sherman Act (15 U.S.C. 1 et seq.), the
Clayton Act (15 U.S.C. 12, 13, 14-19, 20, 21,
22-27), the Federal Trade Commisslon Act (15
U.S.C. 41 et seq.), sections 73 and 74 of the
Wilson Tar{ff Act (15 U.S.C. 8-9), and the Act
of June 19, 1936, chapter 592 (15 U.S.C. 13,
13a, 13b, and 21a).

(Pub, L, 95-621, § 2, Nov. 9, 1978, 92 Stat. 3352.)

“month” means a calendar

REFERENCES IN TEXT

The Natural Gas Act, and such Act, referred to in
pars. (16), (18), (18)CAXID, (B)X(1), diiXID), (23), is act
June 21, 1838, ch. 666, 52 Stat. 821, as amended, which
is classified generally to chapter 15B (§ 717 et seq.) of
this title, For complete classification of this Act to the
Code, see section 717w of this title and Tables.

Sectlon 6 of the Emergency Naturai Gas Act of 1977,
referred to in par. (18XBXiXI), is Pub, L. 05-2, §8,
Feb, 2, 19717, 81 Stat, 7, which {s set out in a note under
section 717 of this titie.

The S8herman Act (15 U.8.C. 1 et seq.), referred to in
par. (37), Is act July 2, 1890, ch. 847, 26 Stal. 209, as
amended, which Is classified to sections 1 to 7 of this
title, For complete classification of this Act to the
Code, see Short Title note set out under section 1 of
this title and Tables.

The Clayton Act (16 U.8.C. 12, 13, 14-19, 20, 21,
22-27), referred to In par. (37), is act Oct. 15, 1014, ch.
323, 38 Stat. 730, as amended, which is classified gen-
erally to sections 12, 13, 14 to 19, 20, 21, and 22 to 27 of
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this title, and sectlons 52 and 63 of Title 29, Labor. For
further details and complete classification of thls Act
to the Code, see References in Text note set out under
section 12 of this title and Tables.

The Federal Trade Commission Act (15 U.S.C. 41 et
seq.), referred to in par. (37), is act Sept. 26, 1914, ch.
311, 38 Stat. 7117, as amended, which is classified gener-
ally to subchapter I (§ 41 et seq.) of chapter 2 of this
title. For complete classification of thls Act to the
Code, see section 58 of thls title and Tables.

The Act of June 19, 1836, chapter 592, referred to In
par. (37), means act June 19, 1836, ch. 592, 49 Stat.
1526, popularly known as the Robinson-Patman Antl-
discrimination Act and also as the Robinson-Patman
Price Discrimination Act, which enacted sections 13a,
13b, and 21a of this title and amended sectlon 13 of
this title. For complete classification of this Act to the
Code, see Short Title note set out under sectlon 13 of
this title and Tables,

SHORT TITLE

Section 1 of Pub, L, 95-621 provided that: “This Act
[enacting this chapter and amending section 7255 of
Title 42, The Public Health and Welfare]l may be cited
as the ‘Natural Gas Policy Act of 1978".”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3312, 3363,
33175, 3802 of this title.

SUBCHAPTER I-WELLHEAD PRICING

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in sections 3343, 3372,
3413, 3431, 3432 of this title,

PART A—WELLHEAD PRICE CONTROLS

PART REFERRED TO IN OTHER SECTIONS

This part is referred to In sections 3331, 3332 of this
title.

§ 3311. Inflation adjustment; otber general price ceil-
ing rules

(a) Annual inflation adjustment factor
(1) General rule

For purposes of this subchapter, the annual
inflation adjustment factor applicable for any
month shall be the sum of—

(A) a factor equal to one hundredth of
the quarterly percent change in the GNP
implicit price deflator; pius

(B) a correction factor of 1.002,

(2) Quarterly percent change in the GNP implicit
price deflator

PFor purposes of paragraph (1)—
(A) In general

The term “quarterly percent change in
the GNP implicit price deflator”’, when used
with respect to any month, means the quar-
terly percent change in the GNP implicit
price deflator, computed and published as
an annual rate by the Department of Com-
merce, for the most recent calendar quarter
for which such quarterly percent change
has been so pubiished at least 8 days before
the beginning of such montn.

(13) Months before enactment

For purposes of applying such term with
respect to any month in any calendar quar-
ter which ends before November 9, 1978,
and for which a quarteriy percent change in

TITLE 15—COMMERCE AND TRADE

§ 3311

the GNP implicit price deflator has been
published by the Department of Commerce
as of November 9, 1978, the quarterly per-
cent change in the GNP implicit price defla-
tor for the calendar quarter in which such
month occurs shall be used in lieu of the
quarterly percent change in the GNP im-
plicit price deflator for a preceding calendar
quarter,

(3) GNP implicit price deflator
For purposes of paragraph (2)—

(A) In general

The term “GNP implicit price deflator”
means, except as provided in subparagraph
(B), the preliminary estimate of the implicit
price deflator, seasonally adjusted, for the
gross national product, as computed and
published by the Department of Commerce
for the calendar quarter involved.

(B) Most recent data available on November 9,
1978

The most recent revision, if any, of such
implicit price deflator which has been so
published before November 9, 1978, shall be
used in lieu of the preliminary estimate of
such implicit price deflator,

(b) Rules of general application
(1) Deptb

Except where otherwise provided, the depth
of the completion location of any well shall
be the true vertical depth, measured from the
surface location of the well.

(2) Commercial quantities

In determining whether production of natu-
ral gas has occurred in commercial quantities,
quantities of natural gas produced from a
well and used for the testing of such well or
for other field uses which are production re-
lated shall not be taken into account.

(3) Computation of monthly equivalent

For purposes of computing any price under
this subchapter, the monthly equivalent of
any factor shall be the twelfth root of such
factor.

(4) Application of ceiling prices

The maximum lawful ceiling prices under
this subchapter—

(A) shall only apply to natural gas pro-
duced in the United States;

(B) shall apply to the month of delivery
without regard to the date of the sale or the
date of the contract under which the sale
occurs; and

(C) shall not apply to deliveries occurring
before the first day of the first month be-
ginning after November 9, 1978.

(5) Sales qualifying under more than one provision

If any natural gas qualifies under more
than one provision of this subchapter provid-
ing for any maximum lawful price or for any
exemption from such a price with respect to
any first sale of such natural gas, the provi-
sion which could result in the highest price
shall be applicable.
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(6) Computation and publication of ceiling prices

The Commission shall—

(A) not later than 5 days before the begin-
ning of any month, compute and make
available the maximum lawful prices pre-
scribed under this subchapter for such
month and the monthly equivalent of the
annual inflation adjustment factor for such
month, and

(B) as soon as possible thereafter, publish
such maximum lawful prices and such
factor for such month in the Federal Regis-
ter.

(7 Rounding

Any maximum lawful price under this sub-
chapter shall be computed to the nearest mill
(rounding any fraction thereof which is one-
half a mill or higher to the next highest mill),

(8) Computation of initial ceiling prices

In computing any maximum lawful price
under the provisions of this subchapter for
the first montli for which such provisions
take effect, if the initial maximum lawful
price is established by reference to any
month before such month, such maximum
lawful price shall be computed as if such pro-
visions had been in effect during each such
prior month.

(9) Effect on contract price

In the case of—

(A) any price which is established under
any contract for the first sale of natural gas
and which does not exceed the applicable
maximum lawful price under this sub-
chapter, or

(B) any price which is established under
any contract for the first sale of natural gas
which is exempted under part B of this sub-
chapter from the application of a maximum
lawful price under this subchapter,

such maximum lawful price, or such exemp-
tion from such a maximum lawful price, shall
not supersede or nullify the effectiveness of
the price established under such contract.

(Pub. L. 95-621, title I, § 101, Nov. 9, 1978, 92
Stat. 3356.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 3343 of this
title.

§ 3312. Ceiling price for new natural gas and certain
natural gas produced from the Outer Continental
Shelf

(a) Application

The maximum lawful price computed under
subsection (b) of this section shall apply to any
first sale of natural gas delivered during any
month in the case of —

(1) new natural gas; and
(2) natural gas produced from any old lease
on the Outer Continental Shelf and qualify-
ing under subsection (d) of this section for
the new natural gas ceiling price,
(b) Maximum lawful price

The maximum lawful price under this section
for any month shall be—

TITLE 156—COMMERCE AND TRADE

Page 1186

(1) $1.75 per million Btu’s, in the case of
April 1977; and
(2) in the case of any month thereafter, the
maximum lawful price, per million Btu's, pre-
scribed under this subsection for the preced-
ing month multiplied by the monthly equiva-
lent of a factor equal to the sum of—
(A) the annual inflation adjustment
factor applicable for such month; plus
(BXi) .035, in the case of any month be-
ginning before April 20, 1981; or
(ii) .04, in the case of any month begin-
ning after April 20, 1981.

(¢) Definition of new natural gas
(1) General rule

For the purposes of this section, the term
“new natural gas'” means each of the follow-
ing categories of natural gas:

(A) New OCS leases

Natural gas determiized in accordance
with section 3413 of this title to be pro-
duced from a new lease on the Outer Conti-
nental Shelf.

(B) New onshore wells

Natural gas determined in accordance
with section 3413 of this title to be pro-
duced (other than from the Outer Conti-
nental Shelf) from—

(i) any new well which is 2.5 miles or
more (determined in accordance with
paragraph (2)) from the nearest marker
well; or

(ii) any completion location, of any new
well, which is located at a depth at least
1,000 feet below the deepest completion
location of each marker well within 2.5
miles (determined in accordance with
paragraph (2)) of such new well.

(C) New onshore reservoirs
(1) General rule

Except as provided in clauses (li) and
(iil), natural gas determined in nccordance
with section 3413 of this title to be pro-
duced (other than from the Outer Conti-
nental Shelf) from a reservoir from which
natural gas was not produced in commer-
cial quantities before April 20, 19717,

(i) Behind-the-plpe exclusion

Clause (i) shall not apply to natural gas
produced from any reservoir if—

(I) the reservoir was pcnetrated before
April 20, 1977, by an old well from
which naturul gas or crude oil was pro-
duced in commercial quantities (wheth-
er or not such production was from such
reservoir); and

(II) natural gas could have been pro-
duced in commercial quantities from
such reservoir through such old well
before April 20, 19717.

(ii)) Withheld gas exclusion

Clause (i) shall not apply to natural gas
produced from any reservoir—
(I) if such natural gas is produced
through an old well; and
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(II) subject to clause (iv), suitable
facilities for the production and delivery
to a pipeline of such natural gas were in
existence on Aprii 20, 1977,

(iv) Emergency sale facilities

The criteria of clause (iii)(II) shall not
be considered to be met by reason of the
existence of production and delivery facil-
ities which were installed to carry out
sales and deliveries of natural gas—

(I) under section 6 of the Emergency

Natural Gas Act of 1977; or

(II) under the emergency sale authori-
ty pursuant to Opinion 699-B issued by
the Federal Power Commission under

scetion 7¢) of the Natural Gas Act [15

U.S.C. T171(e)].

(2) Determinations of distance

For purposes of determining the distance
from any new well to any marker well—

(A) Surface location to surface iocation

The measurcment shall be the horizontal
distance from the surface location of the
new well to the surface location of the
marker well—

(i) in any case in which the new well
meets requirements for the nondirectional
drilling of wells prescribed by the appro-
priate State or Federal agency having reg-
ulatory jurisdiction over the drilling of
such well; or

(il) in any case in which—

(I) the surface drilling of such new
well began on or after February 19,
1977;

(II) production of natural gas in com-
mercial quantities began from such well
before November 9, 1978; and

(III) the driiling of such well was not
subject to any requirement regarding di-
rectional or nondirectional drilling, or
the drilling of such well was subject to
requirements regarding directional drill-
ing but such requirements did not neces-
sitate the oblaining of any permit or
other certificate before drilling began.

(B) Compietion location to surface icecation

In the case of any new well which is not
covered by subparagraph (A), the meas-
urements shall be the horizontal distance
from—

(i) the closest point of any completion
location of the new well, vertically pro-
jected to the same elevation as the sur-
face location of the nearest marker well;

0
(1) the surface location of such marker
well.

(3) Determination of commercial quantities

For purposes of determining whether pro-
duction of natural gas has occurred in com-
mercial quantities under paragraph (1)(C)—

(A) a rebuttabie presumption exists that
production from a reservoir in commercial
quantities has not occurred if natural gas
has not been sold and delivered from such
reservoir before April 20, 1977; and

(B) quantities of natural gas sold in inter-
state commerce (within the meaning of the
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Natural Gas Act [15 U.S.C. 717 et seq.])
shall not be taken into account if such
quantities were sold before November 9,
1978—
(i) under section 6 of the Emergency
Natural Gas Act of 1977; or
(ii) under the emergency sale authority
pursuant to Opinion 699-B issued by the
Federal Power Commission under section
T(c) of the Natural Gas Act [15 U.S.C.
T171(e)].

(4) New welis which are also marker wells

For purposes of applying subsection
(eX(1)XB)Xii) of this section in the case of any
marker well which is also a new well under
section 3301(3)(B) of this title, the reference
in such subsection (¢)(1)(B)(ii) of this section
to the deepest completion location of any
marker well shall be deemed to be a reference
to any subsurface location from which natu-
ral gas was produced in commercial quantities
after January 1, 1970, and before February
19, 1971,

(d) OCS gas qualifying for new natural gas ceiling
price

For purposes of this section—

(1) OCS reservoirs discovered on or after July 27,
1976

Natural gas determined in accordance with
section 3413 of this titie to be produced from
an old lease on the Outer Continental Shelf
shall qualify for the new natural gas ceiling
price if such natural gas is produced from a
reservoir which was not discovercd before
July 27, 1976.

(2) Reservoirs penetrated before Juiy 27, 1976

For purposes of paragraph (1), a reservoir
shall be considered as having been discovered
before July 27, 1976, if—

(A) such reservoir was penetrated by a
well before July 27, 1976; and
(B) with respect to such well—

(i) the results of any production test
meeting the requirements of OCS Order
No. 4 demonstrate that, as of the time of
such test, the reservoir is capable of pro-
ducing in paying quantities (within the
meaning of such Order);

(ii) any production capability evidence
meeting the requirements of OCS Order
No. 4 demonstrates that, as of the time
such evidence is obtained, the reservoir is
capable of producing in paying quantities
(within the meaning of such Order); or

(iil) subject to paragraph (3), an induc-
tion-electric log, sidewall cores and core
analysis, or a wire line formation test indi-
cates that, as of the time of such test, the
reservoir is commercially producible,

(3) Effect of negative production capabiiity tests

For purposes of paragraph (1), a reservoir
shall not be considered as having been discov-
ered before July 27, 1976, by the penetration
of such reservoir by a well before July 27,
1978, if, with respect to such well—

(A) a production test meeting the require-
ments of OCS Order No. 4 was performed
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and the results of such test fail to demon-
strate that, as of the time of such test, such
reservior' was capable of producing in
paying quantities (within the meaning of
such Order); and

(B) production capability evidence meet-
ing the requirements of OCS Order No. 4
does not exist or, if existing, does not dem-
onstrate that, as of the date such evidence
was obtained, such reservoir was capable of
producing in paying quantities (within the
meaning of such Order).

(4) Burden of proof

For purposes of paragraph (1), the producer
shall have the burden of showing that—

(A) no test described in paragraph
(2)X(B)X1) or (iil) was performed and no evi-
dence described in paragraph (2)(BXii) or
(iii) exists; or

(B) if any such test was performed or
such evidence exists, the results of such test
or such evidence do not provide the applica-
ble demonstration or indication specified
under paragraph (2).

(5) Definition of OCS Order No. 4

For purposes of this subsection, the term
“OCS Order No. 4" means the order num-
bered 4 of the Conservation Division, Geologi-
cal Survey, Department of the Interior, as ap-
proved by the Chief of the Conservation Divi-
sion on August 28, 1969,

(e) Exclusion of certain Alaska natural gas

The preceding provisions of this section shall
not apply to any natural gas produced from the
Prudhoe Bay Unit of Alaska and transported
through the natural gas transportation system
approved under the Alaska Natural Gas Trans-
portation Act of 1976 [15 U.S.C. 719 et seq.].

(Pub. L. 95-621, title I, § 102, Nov. 9, 1978, 92
Stat. 3358.)

REFERENCES IN TEXT

Section 6 of the Emergency Natural Gas Act of 1977,
referred to in subsec. (cX1XCYivXI), (3UBX1), is Pub,
L. 95-2, § 6, Feb. 2, 1977, 91 Stat. 7, which is set out in
a note under section 717 of this title.

The Natural Gas Act, referred to in subsec. (cX3)(B),
is act June 21, 1938, ch. 556, 52 Stat. 821, as amended,
which is classified generally to chapter 15B (§ 717 et
seq.) of this title. For complete classlfication of this
act to the Code, see sectlon 717w of this title and
Tables.

The Alaska Natural Gas Transportation Act of 1976,
referred to in subsec. (e), is Pub. L. 84-586, Oct. 22,
1976, 90 Stat, 2903, as amended, which is classlfied
generally to chapter 15C (§ 719 et seq.) of this title.
For complete classification of this Act to the Code, see
Short Title note set out under section 719 of this title
and Tables,

TRANSFER OF FUNCTIONS

The Federal Power Commission was terminated and
its functions, personnel, property, funds, etc., were
transferred to the Secretary of Energy (except for cer-
tain functions which were transferred to the Federal
Energy Regulatory Commission) by sectlons 7151(b),
7171(a), T172(a), 7291, and 7293 of Title 42, The Public
Health and Welfare.

'So in original. Probably should be “reservoir”.
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SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3313, 3315,
3316, 3317, 3331, 3332, 3343, 3375, 3413, 3431 of this
title.

§3313. Ceiling price for new, onshore production
wells

(a) Application

In the case of natural gas determined in ac-
cordance with section 3413 of this title to be
produced from any new, onshore production
well, the maximum lawful price computed
under subsection (b) of this section shall apply
to any first sale of such natural gas delivered
during any month,

(b) Maximum lawful price
(1) Generai rule

The maximum lawful price under this sec-
tion for any month shall be—

(A) $1.75 per million Btu's, In the case of
April 1977; and

(B) in the case of any month thereafter,
the maximum lawful price, per million
Btu's, prescribed under this paragraph for
the preceding month multiplied by the
monthly equivalent of the annual inflation
adjustment factor applicable for such
month.

(2) Production after 1984 from welis 5,000 fcet or
iess in depth

Bffective beginning with the month of Jan-
uary 1985 and in any month thereafter, in the
case of any first sale of natural gas which was
not committed or dedicated to interstate com-
merce on April 20, 1977, and which is pro-
duced from a new, onshore production well
from a completion location located at a depth
of 5,000 feet or less, the maximum lawful
price under this section for any such natural
gas delivered during any month shall be a
price which is midway between—

(A) the maximum lawful price, per million
Btu's, computed for such month under sec-
tion 3312 of this title (relating to new natu-
ral gas); and

(B) the maximum lawful price, per million
Btu’s, computed for such month under
paragraph (1),

(c) Definition of new, onshore production well

For purposes of this section, the term “new,
onshore production well” means any new well
(other than a well located on the Outer Conti-
nental Shelf)—

(1) the surface drilling of which began on or

after February 19, 1877,

(2) which satisfies applicable Federal or

State well-spacing requirements, if any; and

(3) which is not within a proration unit—

(A) which was in existence at the time the
surface drilling of such well began;

(B) which was applicable to the reservoir
from which such natural gas is produced;
and

(C) which applied to a well (i) which pro-
duced natural gas in commercial quantities
or (ii) the surface drilling of which was
begun before February 19, 1977, and which
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was thereafter capable of producing natural
gas in commercial quantities.

(d) Exclusion of certain Alaska natural gas

The preceding provisions of this section shall
not apply to any natural gas produced from the
Prudhoe Bay Unit of Alaska and transported
through the natural gas transportation system
approved under the Alaska Natural Gas Trans-
portation Act of 1976 {15 U.S.C. 719 et seq.].

(Pub. L. 95-621, tltle I, § 103, Nov. 9, 1978, 92
Stat. 3361.)

REFERENCES 1IN TEXT

The Aiaska Natural Gas Transportation Act of 1976,
referred to in subsec, (d), is Pub, L. 94-586, Oct. 22,
1976, 90 Stat. 2803, as amended, which is classified
generaliy to chapter 15C (§ 719 et seq.) of this title,
For complete classification of this Act to the Code, see
Short Titie note set out under section 719 of this title
and Tables,

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3315, 3331,
3332, 3343, 3315, 3413, 3431 of this title; title 26 section
44D.

§ 3314, Ceiling price for sales of natural gas dedicated
to interstate commerce

(a) Application

In the case of natural gas committed or dedi-
cated to interstate commerce on November 8,
1978, and for which a just and reasonable rate
under the Natural Gas Act [16 U.S.C. 717 et
seq.] was in effect on such date for the first
sale of such natural gas, the maximum lawful
price computed under subsection (b) o1 this sec-
tion shall apply to any first sale of such natural
gas delivered during any month.

(b) Maximum lawful price
(1) General rule

The maximum lawful price under this sec-
tion for any month shall be the higher of—

(A){) the just and reasonable rate, per
million Btu’s, established by the Commis-
sion which was (or would have been) appli-
cable to the first sale of such naturai gas on
April 20, 19717, in the case of April 1977; and

(il) in the case of any month thereafter,
the maximum lawful price, per million
Btu's, prescribed under this subparagraph
for the preceding month multiplied by the
monthly equivalent of the annual inflation
adjustment factor applicable for such
month, or

(B) any just and reasonable rate which
was established by the Commission after
April 27, 19717, and before November 9, 1978,
and which is applicable to such natural gas.

(2) Ceiling prices may be increased if just and rea-
sonable

The Commission may, by rule or order, pre-
scribe a maximum lawful ceiling price, appli-
cable to any first sale of any natural gas (or
category thereof, as determined by the Com-
mission) otherwise subject to the preceding
provisions of this section, if such price is—

(A) higher than the maximum lawful
price which would otherwise be applicable
under such provisions; and
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(B) just and reasonable within the mean-
ing of the Natural Gas Act [15 U.S.C. 717 et
seq.l.

(Pub. L. 85-621, title I, § 104, Nov. 9, 1978, 92
Stat. 3362.)

REFERENCES IN TEXT

The Natural Gas Act, referred to in subsecs, (a) and
(b)(2)(B), is act June 21, 1938, ch. 656, 52 Stat. 821, as
amended, which s ciassified generally to chapter 15B
(§ 717 et seq.) of this title. For complete classification
of this act to the Code, see section T17w of this title
and Tables.

§ 3315, Ceiling price for sales under existing intra-
state contracts

(a) Application

The maximum lawful price computed under
subsection (b) of this section shall apply to any
first sale of natural gas delivered during any
month in the case of natural gas, sold under
any existing contract or any successor to an ex-
isting contract, which was not committed or
dedicated to interstate commerce on November
8, 1978.

(b) Maximum lawfu! price
(1) General rule

Subject to paragraphs (2) and (3), the maxi-
mum lawful price under this section shall be
the lower of—

(A) the price under the terms of the exist-
ing contract, to which such natural gas was
subject on November 9, 1978, as such con-
tract was in effect on such date; or

(B) the maximum lawful price, per million
Btu’'s, computed for such month under sec-
tion 3312 of this title (relating to new natu-
ral gas).

(2) Contract price exceeding-new gas ceiling price
on November 9, 1978

In the case of any natural gas described in
subsection (a) of this section for which the
contract price applicable on November 9,
1978, exceeds the maximum lawful price, per
million Btu's, computed for such date under
section 3312 of this title (relating to new nat-
ural gas), the maximum lawful price under
this section shall be the higher of—

(A) the maximum lawful price, per million
Btu’s, computed for such month under sec-
tion 3312 of this title; or

(B)(i) the contact ? price on November 9,
1978, in the case of November 1978; and

(i) in the case of any month thereafter,
the maximum lawful price, per million
Btu's, preseribed under this subparagraph
for the preceding month multiplied by the
monthly equivalent of the annual inflation
adjustment factor applicable for such
month.

(3) Price increnses resulting from indefinite price
escalator clauses

(A) In generai

Effective January 1985, and each month
thereafter, in the case of any first sale of

1So in original. Probably should be *‘contract”.
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natural gas, which is sold at a price estab-
lished under any indefinite price escalator
clause of any existing contract or successor
to an existing concvract and for which the
contract price on December 31, 1984, is
higher than $1.00 per miilion Btu’s, the
maximum lawful price under this section
for any such natural gas deiivered during
any month shall be the higher of—

(1) the maximum lawful price, per mil-
lion Btu's, computed under paragraph
(2)(B); or

(iiXI) in the case of January 1985, the
maximum lawful price, per million Btu’s,
computed under section 3312 of this title
(relating to new natural gas) for such
month; and

(II) in the case of any month thereafter,
the maximum lawful price, per million
Btu's, prescribed under this clause for the
immediately preceding month multiplied
by the monthly equivalent of the sumof a
factor equal to the annual inflation ad-
justment factor applicable for such
month plus .03,

(B) Definition of indefinite price escalator clause

For purposes of this paragraph, the term
“indefinite price escalator clause” includes
any provision of any contract—

(1) which provides for the establishment
or adjustment of the price for natural gas
delivered under such contract by refer-
ence to other prices for natural gas, for
crude oil, or for refined petroleum prod-
ucts; or

(ii) which allows for the establishment
or adjustment of the price of natural gas
delivered under such contract by negotia-
tion between the parties.

(C) Contract modifications after May 3, 1978, to
be disregarded

In the case of any natural gas which was
subject to any contract on May 3, 1978, that
contained an indefinite price escalator
clause on such date, no amendment to or
modification of the operation of such con-
tract made after such date may have the
effect of limiting or precluding the applica-
tion of this paragraph on or after January
1, 1985, to prices allowed with respect to
such natural gas.

(D) Exclusion

Subparagraph (A) shall not apply to any
first sale of new natural gas (as defined in
section 3312(c) of this title), stripper well
natural gas (as defined in section 3318(b) of
this title), high-cost natural gas (us defined
in section 3317(c) of this title), natural gas
produced from a new, onshore production
well (as defined in section 3313(c) of this
title) from a completion location located at
a depth of more than 5,000 feet, and, begin-
ning July 1, 1987, or, if later, the date of ex-
piration of any price controls reimposed
under section 3332 of this title, natural gas
produced from any new, onshore production
well (as defined in section 3313(c) of this
title) from a completion location located at
a depth of 5,000 feet or less.
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(¢) Definition of contract price

For purposes of this section, the term ‘“con-
tract price”, when used with respect to any spe-
cific date, means—

(1) the price paid, per million Btu’s, under a
contract for deliveries of natural gas occur-
ring on such date; or

(2) if no deliveries of natural gas occurred
under such contract on such date, the price,
per million Btu's, that would have been paid
had such deliveries occurred on such date.

(Pub. L. 95-621, title I, § 105, Nov. 9, 1978, 92
Stat. 3363.)

SECTION REFERRED TO IN OTHER SECTIONS

This section Is referred to in sections 3331, 3373,
3411 of this title,

§ 3316, Ceiling price for sales under rollover contracts

(a) Interstate roliover contracts

In the case of any first saie under any roll-
over contract of natural gas which was commit-
ted or dedicated to interstate commerce on No-
vember 8, 1978, the maximum lawful price
under this subsection for such natural gas de-
llgered during any month shall be the higher
0 —

(1)(A) in the case of the month in which
the effective date of such rollover contract
occurs, the just and reasonable rate, if any,
per million Btu’'s, established by the Commis-
sion and applicable on such date to the natu-
ral gas subject to the expired contract; and

(B) in the case of any month thereafter, the
maximum lawful price, per million Btu's, pre-
scribed under this paragraph for the preced-
ing month multiplied by the monthly equiva-
lent of the annual inflation adjustment factor
applicable for such month; or

(2)(A) $0.54 per million Btu's, in the case of
April 1977; and

(B) in the case of any month thereafter, the
maximum lawful price, per million Btu's, pre-
scribed under this paragraph for the preced-
ing month multiplied by the monthly equiva-
lent of the annual inflation adjustment factor
applicable for such month. For purposes of
this subsection, the term “rollover contract’
includes any contract which would have been
a rollover contract but for the fact that the
expiration of the previous contract occurred
prior to November 8, 1978,

(b) Intrastate roilover contracts
(1) General rule

In the case of any first sale under any roll-
over contract of natural gas which was not
committed or dedicated to interstate com-
merce on November 8, 1978, the maximum
lawful price under this subsection for such
natural gas delivered during any month shall
be the higher of—

(A)(i) the maximum price paid under the
expired contract, per million Btu's, in the
case of the month in which the effective
date of such rollover contract occurs; and

(i) in the case of any month thereafter,
the maximum lawful price, per million
Btu's, prescribed under this subparagraph
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for the preceding month multiplied by the
monthly equivalent of the annual inflation
adjustment factor applicable for such
month; or

(BXi) $1.00 per mililon Btu's, in the case
of April 1977; and

(if) in the case of any month thereafter,
the maximum lawful price, per million
Btu’s, prescribed under this subparagraph
for the preceding month multiplied by the
monthly equivalent of the annual inflation
adjustment factor applicable for such
month.

(2) Certain State or Indian production or royalty
shares

(A) General rule

In the case of any first sale under any
rollover contract of natural gas which was
not committed or dedicated to interstate
commerce on November 8, 1978, and which
constitutes a State government’s or Indian
tribe’'s natural gas production, or royalty
share or other interest (as of such day) in
natural gas production, from real property
(including subsurface mineral interests)
owned on November 9, 1878, by such State
government or Indian tribe (as the case
may be), the maximum lawful price under
this subsection for any such natural gas de-
livered during any month shall be the maxi-
mum lawful price, per million Btu's, com-
puted for such month under section 3312 of
this title (relating to new natural gas).

(B) Indian tribal lands

For purposes of this paragraph, land shall
be considered to be owned by an Indian
tribe only if—

(i) such land is owned directly by such
tribe; or
(if) such land is held by the United

States or any State in trust for Indian

persons and is located within the bound-

aries of an Indian reservation (as such

boundaries were in effect on November 9,

1978).

(C) Definitions
For purposes of this paragraph—
(i) State government

The term *“State government'’ means
any State or any agency, instrumentality,
or political subdivision of a State.

(ih) Indian trihe

The term “Indian tribe” means any
Indian tribe recognized as eligible for
services provided by the Secretary of the
Interior to Indians.

(c) Ceiling price may be increased if just and reason.
able

The Commission may, by rule or order, pre-
scribe a maximum lawful price, applicable to
any first sale of any natural gas (or category
thereof, as determined by the Commission) oth-
erwise subject to the preceding provisions of
this section, if such price is—

(1) higher than the maximum lawful price
which would otherwise be applicable under
such provisions; and
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(2) just and reasonable within the meaning
of the Natural Gas Act [15 U.S.C. 7117 et seq.].

(Pub, L. 95-621, title I, § 106, Nov. 9, 1978, 92
Stat. 3365.)

REFERENCES IN TEXT

The Natural Gas Act, referred to in subsec, (cX2), is
act June 21, 1938, ch. 556, 52 Stat. 821, as amended,
which is classified generally to chapter 15B (§ 717 et
seq.) of this title, For complete classification of this
actbto the Code, see section 717w of this title and
Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3320, 3411 of
this title; title 26 section 4998,

§ 3317. Ceiling price for high-cost naturai gas

(a) Wells completed below 15,000 feet

In the case of any first sale of high-cost natu-
ral gas produced from any well the surface
drilling of which began on or after February 19,
19717, if such production is from any completion
location which is located at a depth of more
than 15,000 feet, the maximum lawful price
under this section for such natural gas deliv-
ered during any month shall be the maximum
lawful price, per million Btu's, computed for
such month under section 3312 of this title (re-
lating to new natural gas).

(b) Commission authority to prescribe higher incen-
tive prices

The Commission may, by rule or order, pre-
scribe a maximum lawful price, applicable to
any first sale of any high-cost natural gas,
which exceeds the otherwise applicable maxi-
mum lawful price to the extent that such spe-
cial price is necessary to provide reasonable in-
centives for the production of such high-cost
natural gas.

(c) Definition of high-cost natural gas

For purposes of this section, the term *high-
cost natural gas” means natural gas determined
in accordance with section 3413 of this title to
be—

(1) produced from any well the surface
drilling of which began on or after February
19, 1977, if such production is from a comple-
tion location whieh is located at a depth of
more than 15,000 feet;

(2) produced from geopressured brine;

(3) occluded natural gas produced from coal
seams;

(4) produced from Devonian shale; and

(5) produced under such other conditions as
the Commission determines to present ex-
traordinary risks or costs.

(d) Provisions for high-cost natural gas to be elective

If any credit, exemption, deduction, or com-
parable adjustment applicable to the computa-
tion of any Federal tax is specifically allowable
with respect to any high-cost natural gas (or
category thereof) under any provision of law
enacted after November 9, 1978, the provisions
of subsections (a) and (b) of this section and
the provisions of part B of this subchapter
shall not apply to such natural gas produced
from any well unless an election to have such
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provisions apply (in lieu of such credit, exemp-
tion, deduction, or adjustment) with respect to
such natural gas produced from such well is
filed with the Commission on or before the
later of—

(A) the 30th day after November 9, 1978,
under which such credit, exemption, deduc-
tion, or adjustment is provided; or

(B) the date the surface drilling of such
well began.

(Pub. L. 95-621, title I, § 107, Nov. 9, 1978, 92
Stat. 3366.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 3315, 3331,

3343, 3373, 3375, 3413, 3431 of this title; title 26 section
44D,

§ 3318, Ceiling price for stripper weli natural gas

(a) General ruie

In the case of any first sale of stripper well
natural gas the maximum ifawful price under
this section for such natural gas dellvered
during any month shall be—

(1) $2.09 per million Btu's, in the case of

May 1978; and

(2) in the case of any month thereafter, the
maximum lawful price, per million Btu's, pre-
scribed under this subsection for the preced-
ing month multiplied by the monthly equiva-
lent of a factor equal to the sum of—

(AY the annual inflation adjustment
factor applicable for such month; plus

(B)(i) .035, In the case of any month be-
ginning before April 20, 1981; or

(i) .04, in the case of any month begin-
ning after April 20, 1981,

(b) Definition of stripper weli natural gas
(1) General ruie

Except as provided in paragraph (2), the
term “stripper well natural gas” means natu-
ral gas determined in accordance with section
3413 of this title to be nonassociated natural
gfas produced during any month from a well
if—

(A) during the preceding 90-day produc-
tion period, such well produced nonassociat-
ed natural gas at a rate which did not
exceed an average of 60 Mcf per production
day during such period; and

(B) during such period such well produced
at its maximum efficient rate of flow, deter-
mined in accordance with recognized con-
servation practices designed to maximize
the ultimate recovery of nutural gas.

(2) Production in excess of 60 Mcf

The Commission shall, by rule, provide
that, if nonassociated natural gas produced
from a well which previously qualified as a
stripper well under paragraph (1) exceeds an
average of 60 Mcf per production day during
any 90-day production period, such natural
gas may continue to qualify as stripper well
natural gas if the increase in nonassociated
natural gas produced from such well was the
result of the application of recognized en-
hanced recovery techniques.

(3) Definitions
For purposes of this subsection—
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(A) Production day

The term ‘“‘production day’” means—

(1) any day during which natural gas is
produced; and

(ii) any day during which natural gas is
not produced if production during such
day is prohibited by a requirement of
State law or a conservation practice recog-
nized or approved by the State agency
having regulatory jurisdiction over the
production of natural gas,

(B) 90-day production period

The term *“90-day production period”
means any period of 90 consecutive calen-
dar days excluding any day during which
natural gas Is not produced for reasons
other than voluntary action of any person
with the right to control production of nat-
ural gas from such well,

(C) Nonassociated natural gas

The term ‘“nonassociated natural gas”
means natural gas which is not produced in
association with crude oil.

(Pub. L. 95-621, title I, § 108, Nov. 9, 1978, 92
Stat. 3367.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3315, 3343,
3413 of this title.

§ 3319. Ceiling price for other categories of naturai
gas

(a) Application

The maximum lawful price computed under
subsection (b) of this section shall apply to any
first sale of any natural gas delivered during
any month, in the case of any natural gas
which iIs not covered by any maximum lawful
price under any other section of this part, in-
cluding—

(1) natural gas produced from any new weil
not otherwise qualifying for a higher maxi-
mum lawful price under this subchapter;

(2) natural gas committed or dedlcated to
interstate commerce on November 8, 1978,
and for which a just and reasonable rate
under the Natural Gas Act {15 U.S.C. 717 et
seq.] was not in effect on such date for the
first sale of such natural gas;

(3) natural gas which was not committed or
dedicated to interstate commerce on Novem-
ber 8, 1978, and which was not subject to an
existing contract on such day; and

(4) natural gas produced from the Prudhoe
Bay Unit of Alaska and transported through
the natural gas transportation system ap-
proved under the Alaska Natural Gas Trans-
portation Act of 1976 (15 U.S.C. 719 et seq.].

(b) Maximum iawfui price

(1) The maximum lawful price under this sec-
tion for any month shaii be—

(A) $1.45 per million Btu's, in the case of
April 1977; and

(B) in the case of any month thereafter, the
maximum lawful price, per million Btu's, pre-
scribed under this paragraph for the preced-
ing month multiplied by the monthly equiva-
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lent of the annual infiation adustment?
factor applicable for such month.

(2) The Commission may, by rule or order,
prescribe a maximum lawful ceiling price, appli-
cable to any first sale of any natural gas (or
category thereof, as determined by the Com-
mission) otherwise subject to the preceding pro-
visions of this section, if such price is—

(A) higher than thc maximum lawful price
which would otherwise be applicable under
such provisions; and

(B) just and reasonable within the meaning
of the Natural Gas Act [15 U.S.C. 717 et seq.].

(Pub, L. 95-621, title I, § 109, Nov. 9, 1978, 92
Stat. 3368.)

REFERENCES IN TEXT

The Natural Gas Act, referred to in subsecs. (a)}(2)
and (b)(2)X(B), Is act June 21, 1938, ch, 556, 52 Stat. 821,
as amended, which is classified generally to chapter
15B (§ 717 et seq.) of this title. For complete classifica-
tion of this act to the Code, see section 717w of this
title and Tables.

The Alaska Natural Gas Transportation Act of 1976,
referred to in subsec. (a)(4), is Pub. L. 94-586, Oct. 22,
1976, 90 Stat. 2003, as amended, which is classified
generally to chapter 15C (§ 719 et seq.) of this title.
For complete classification of this Act to the Code, see
Short Title note set out under section 719 of this title
and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to In sections 3343, 3411,
3413 of this title.

§3320. Treatment of State severance taxes and cer-
tain production-related costs

(a) Allowance for State severance taxes and certain
production-reiated costs

Except as provided in subsection (b) of this
section, a price for the first sale of natural gas
shall not be considered to exceed the maximum
lawful price applicable to the first sale of such
natural gas under this part if such first sale
price exceeds the maximum lawful price to the
extent necessary to recover—

(1) State severance taxes attributable to the
production of such natural gas and borne by
the seller, but only to the extent the amount
of such taxes does not exceed the limitation
of subsection (b) of this section; and

(2) any costs of compressing, gathering,
processing, treating, liqguefying, or transport-
ing such natural gas, or other similar costs,
borne by the seller and aliowed for, by rule or
order, by the Commission.

(b) Limitation on State severance taxes

The State severance tax allowabie under sub-
section (a)(1) of this section with respect to the
production of any natural gas may not include
any amount of State severance taxes borne by
the seller which results from a provision of
State lJaw enacted on or after December 1, 1977,
uniess such provision of law is equally applica-
bie to natural gas produced in such State and
delivered in interstate commerce and to natural
gas produced in such State and not so delivered.

*So in original. Probably should be “*adjustment’’.
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(¢) Definition of State severance tax

For purposes of this section, the term “State
severance tax' means any severance, produc-
tion, or similar tax, fee, or other levy imposed
on the production of natural gas—

(1) by any State or Indian tribe (as defined
in section 3316(b)(2X(BX(ii) of this title); and

(2) by any political subdivision of a State if
the authority to impose such tax, fee, or
other levy is granted to such political subdivi-
sion under State law.

(Pub. L. 95-621, title I, § 120, Nov. 9, 1978, 92
Stat. 3368.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3332, 3343 of
this title,

PART B—DECONTROL OF CERTAIN NATURAL GAS
PRICES

PART REFERRED TO IN OTHER SECTIONS

This part is referred to in sections 3311, 3317, 3431 of
this title; title 26 section 44D.

§ 3331. Elimination of price controis for certain natu-
ral gas sales

(a) General rule

Subject to the reimposition of price controls
as provided in section 3332 of this title, the pro-
visions of part A of this subchapter respecting
the maximum lawful price for the first sale of
each of the following categories of natural gas
shall, except as provided in subsections (d) and
(e) of this section, cease to apniy effective Jan-
uary 1, 1985:

(1) New naturai gas

New natural gas (as defined in section
3312¢e) of the title).

(2) New, onshore production welis

Natural gas produced from any new, on-
shore production well (as defined in section
3313(c) of this title), if such natural gas—

(A) was not committed or dedicated to in-
terstate commerce on April 20, 1977; and

(B) is produced from a completion loca-
tion which is located at a depth of more
than 5,000 feet.

(3) Intrastate contracts in excess of $1.00

Natural gas sold under an existing contract,
any successor to an existing contract, or any
roilover contract, if—

(A) such natural gas was not committed
or dedicated to interstate commerce on No-
vember 8, 1978; and

(B) the price paid for the last deliveries of
such natural gas occurring on December 31,
1984, or, if no deliveries occurred on such
date, the price would have been paid had
deliveries occurred on such date is higher
than $1.00 per million Btu's.

(b) High-cost naturai gas

Effective beginning on the effective date of
the incremental pricing rule required under sec-
tion 3341 of this title, the provisions of part A
of this subchapter respecting the maximum
Jawful price for the first sale of natural gas
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shall cease to appiy to the first sale of high-cost
natural gas which is described in scction
3317(c)(1), (2), (3), or (4) of this title.

(c) Natural gas produced from 5,000 or less

Effective beginning July 1, 1987, or, if later,
the date of expiration of any price controls
reimposed under section 3332 of this title, the
provisions of part A of this subchapter respect-
ing the maximum lawful price for any first sale
of natural gas shall, except as provided in sub-
section (d) of this section, cease to apply to any
first sale of natural gas produced from any new,
onshore production well (as defined in section
3313(c) of this title), if such natural gas—

(1) was not committed or dedicated to inter-
state commerce on April 20, 1977: and

(2) is produced from a completion location
which is located at a depth of 5,000 feet or
less,

(d) Exclusion of certain Alaska natural gas

The provisions of subsections (a) and (¢) of
this section shall not apply to any natural gas
produced from the Prudhoe Bay Unit of Alaska
and transported through the natural gas trans-
portation system approved under the Alaska
Natural Gas Transportation Act of 1976 [15
U.S.C. 719 et seq.).

(e) Limitation on indefinite price escalators

Natural gas which is not subject to maximum
lawful prices under part A of this subchapter
solely by reason of subsection (aX3) of this sec-
tion and which is sold under any existing con-
tract or successor to an existing contract at a
price established under an indefinite price esca-
lator clause (as defined in section 3315(b)}3)B)
of this title) shall be subject to the provisions
of section 3315(bX(3) of this title.

(Pub. L. 95-621, title I, § 121, Nov. 9, 1978, 92
Stat. 3369.)

REFERENCES IN TEXT

The Alaska Natural Gas Transportation Act of 1976,
referred to in subsec. (d), is Pub. L. 94-588, Oct. 22,
1976, 90 Stat. 2903, as amended, which is classifled
generally to chapter 15C (§ 719 et seq.) of this title,
For complete classification of this Act to the Code, see
Short Title note set out under section 719 of this title
and Tables.

SEcTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 3332 of this
title.

§3332. Standby price control authority

(a) Reimposition of price controls

The President, in accordance with subsection
(eX1) of this section, or the Congress, in accord-
ance with subsection (¢)2) of this section, may
reimpose maximum lawful prices for first sales
of natural gas to which section 3331(a) of this
title applies and delivery of which occurs after
the effective date of the reimposition of such
maximum lawful prices.

(b) Limitations
A reimposition of maximum lawful prices
under this section—

(1) may not take effect earlier than July 1,
1985, nor later than June 30, 1987; and
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(2) shall remain in effect for a period of 18
months,

(c) Procedure for reimposing price controls
For purposes of this section—
(1) Presidentiai reimposition

Any exercise of authority by the President
under subsection (a) of this section shall be
by written order issued after May 31, 1985,
and, subject to subsection (b) of this section,
shall take effect for the first month begin-
ning after the first 30 calendar days of con-
tinuous session of Congress (as determined in
accordance with section 3417(b) of this title)
after a copy of such order has been submitted
to each House of the Congress unless during
such 30 calendar days of continuous session
of Congress, the Congress adopts a concur-
rent resolution of disapproval described in
section 3417(c)(1) of this title.

(2) Congressional reimposition

Any exercise of authority by the Congress
under subsection (a) of this section shall be
by the adoption of a concurrent resolution
after May 31, 1985, described in section
3417¢c)(2) of this title and, subject to subsec-
tion (b) of this section, shall take effect for
the first month beginning after the date of
the adoption of such resolution.

(d) Maximum lawful prices applicable under reimpo-
sition of price control

If maximum lawful prices are reimposed
under this section on first sales of natural gas
to which section 3331(a) of this title applies,
the maximum lawful price under this section
for any first sale of such natural gas delivered
during any month shall be—

(1) except as provided in paragraph (2), the
maximum lawful price, per million Btu's,
computed for such month under section 3312
of this title (relating to new natural gas); and

(2) the maximum lawful price, per miliion
Btu's, computed for such month under sec-
tion 3313(b)2) of this title (relating to new,
onshore production wells 5,000 feet or less in
depth), in the case of natural gas produced
from any new, onshore production well (as de-
fined in section 3313(c) of this title) if such
natural gas—

(A) was not committed or dedicated to in-
terstate commerce on April 20, 1977; and

(B) is produced from a completion loca-
tion which is locuted at a depth of 5,000 feet
or more.

(e) Aliowance for State severance taxes and certain
production-related costs

A price may exceed the maximum lawful
price applicable for such natural gas under this
section to the same extent as is provided under
section 3320 of this title with respect to maxi-
mum lawful prices under part A of this sub-
chapter,

(f) Limitatlon
Maximum lawful prices may be reimposed
oniy once under this section.

(Pub. L, 95-621, title I, § 122, Nov. 9, 1978, 92
Stat. 3370.)
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SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3315, 3331,
3417 of this titie,

§ 3333. Report to the Congress

(a) Reports

On or before July 1, 1984, and on or before
January 1, 1985, the Department of Energy
shall prepare and transmit to the President and
to each House of the Congress a report on nat-
ural gas prices, supplies, and demand, and the
competitive conditions and market forces in the
natural gas industry in the United States. Each
such report shall include an evaluation by the
Department of Energy whether equilibrium
exists between supply and demand for natural
gas.

(b) Puhlic comment

In preparing each report required under sub-
section (a) of this section, the Department of
Energy shall provide an opportunity for public
comment with respect to matters required
under subsection (a) of this section to be in-
cluded in such report.

(Pub. L. 95-621, title I, § 123, Nov. 9, 1978, 92
Stat. 3371.)

SUBCHAPTER II-INCREMENTAL
PRICING

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to i{n title 42 Section
8235e.

§ 3341, Industrial boiler fuel use

(a) In generai

Not later than 12 months after November 9,
1978, the Commission shall prescribe and make
effective (and may from time to time amend) a
rule designed to provide for the passthrough, in
accordance with the provisions of this sub-
chapter, of the costs of natural gas which are—

(1) described in section 3343 of this title;
and
(2) incurred by any interstate pipeline.

(b) Initial application

The requirements of the rule under this sec-
tion shali apply with respect to the boiler fuel
use of natural gas by any industrial boiler fuel
facility.

(¢) Definitions
For purposes of this section—
(1) Industrial boiler fuei facility

The term “industrial boiler fuel facility”
means any industrial facility, as defined by
the Commission, which uses natural gas as a
boiler fuel and which is not exempt under
section 3346 of this title.

(2) Bolier fuei use

The term “boiler fuel use” means the use of
any fuel for the generation of steam or elec-
tricity.

(Pub. L. 95-621, title II, § 201, Nov. 9, 1978, 92
Stat. 3371.)
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SECTION REFERRED TO IN OTHER SECTIONS

This sectlon Is referred to in sections 3331, 3342,
3343, 3344, 3346 of this title.

§ 3342, Amendment expanding application for other
industrial uses

(a) In general
(1) Commission ruie

Not later than 18 months after November 9,
1978, the Commission shall, by rule, prescribe
an amendment to the rule required under sec-
tion 3341 of this title designed to provide for
the passthrough, in accordance with the pro-
visions of this subchapter, of the costs of nat-
ural gas which are—

(A) described in section 3343 of this title;
and
(B) incurred by any interstate pipeline.

(2) Effectiveness

The amendment required by this section,
and any amendment to the rule under section
3341 of this title which is applicable to facil-
ties to which the amendment required by this
section applies (other than a technical or
clerical amendment), shall take effect only as
provided under subsection (c¢) of this section.

(b) Expanded application

The requirements of the rule under section
3341 of this title, as amended under subsection
(a) of this section, shall apply with respect to
the industrial use of natural gas (as defined by
the Commission in such rule), including boiler
fuel use of natural gas (as defined in section
3341(c)(2) of this title) by—

(1) any industrial boiler fuel facility (as de-
fined in section 3341(c)(1) of this title); and

(2) any industrial facility which is within a
category defined by the Commission in such
amendment as subject thereunder to the re-
quirements of such rule which is not exempt
under section 3346 of this title,

(c) Congressionai review
(1) In general

Any amendment, the effectiveness of which
is subject to this subsection, shall take effect
beginning with the first month which begins
more than 30 days after the first 30 calendar
days of continuous session of Congress (deter-
mined in accordance with section 3417(b) of
this title ! after a copy of such amendment
has been submitted to each House of the Con-
gress or on such later date, not more than 90
days thereafter, as may be provided in such
amendment unless, during such 30 day period
of continuous session of Congress, either
House of the Congress adopts a resolution of
disapproval described in section 3417(¢X3) of
this title with respect to such amendment.

(2) Authority in the event of Congressional disap-
proval
(A) Authority to resubmit

If either House of the Congress adopts a
resolution of disapproval with respect to

'8o in original, Probably should be followed by a closing pa-
renthesis.
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the amendment required under subsection
(a) of this section (or any amendment pro-
posed and submitted under this subpara-
graph), the Commission may thereafter
submit to each House of the Congress an
amendment, satisfying the requirements of
subsections (a) and (b) of this section,
which amendment shall take effect as pro-
vided under paragraph (1).

(B) Limitation

The authority of subparagraph (A) may
not be exercised—

(1) earlier than 6 months after the date
of the adoption of the most recent resolu-
tion of disapproval with respect to any
such amendment under this section; and

(i) later than 2 years after the date of
the adoption of any resolution of disap-
proval described in section 3417(¢cX3) of
this title with respect to the amendment
required under subsection (a) of this sec-
tion.

(Pub. L. 95-621, title II, § 202, Nov. 9, 1978, 92
Stat. 3372.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3343, 3344,
3346, 3417 of this title.

§ 3343. Acquisition costs subject to passthrough
(a) In general

The following costs shall be subject to the
passthrough requirements of the rule pre-
scribed under section 3341 of this title (includ-
ing any amendment under section 3342 of this
title):

(1) New natural gas

In the case of new natural gas (as defined in
section 3312(c) of this title), any portion of
the first sale acquisition cost of such natural
gas which exceeds the incremental pricing
threshold applicable for the month in which
the delivery of such natural gas occurs.

(2) Natural gas under intrastate rollover contract

In the case of natural gas, delivered under a
rollover contract, which was not committed or
dedicated to interstate commerce on Novem-
ber 8, 1978, any portion of the first sale acqui-
sition eost of such natural gas which exceeds
the incremental pricing threshold ay:olicable
for the month in which such delivery occurs.

(3) New, onshore productlon well gas

In the case of naturai gas produced from
any new, onshore production well (as defined
in section 3313(c) of this title), any portion of
the first sale acquisition cost of such natural
gas which exceeds the ineremental pricing
threshold applicable for the month in which
the delivery of such natural gas occurs.

(4) LNG imports

Subject to section 3347 of this title, in the
case of liquefied natural gas imported into
the United States, any portion of the first
sale acquisition eost of such natural gas
(whether or not liquefied when accquired)
which exeeeds the incremental pricing
threshold applicable for the month in which
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such liquefied natural gas enters the United
States.

(5) Natural gas (other than LNG) imports

Subject to section 3347 of this title, in the
case of natural gas (other than liquefied nat-
ural gas) imported into the United States, any
portion of the first sale acquisition cost of
such imported natural gas which exceeds the
maximum lawful price, per million Btu's,
computed under section 3312 of this title (re-
lating to new natural gas) for the month in
which such natural gas enters the United
States, without regard to section 3320 of this
title.

(6) Stripper well natural gas

In the case of stripper well natural gas (as
defined in section 3318(b) of this title), any
portion of the first sale acquisition cost of
such natural gas which exceeds the maximum
lawful price, per million Btu's, computed
under section 3312 of this title (relating to
new natural gas) for the month in which the
delivery of such natural gas occurs, without
regard to section 3320 of this title.

(7) High-cost natural gas

In the case of high-cost natural gas (as de-
fined in section 3317(c) of this title), any por-
tion of the first sale acquisition cost of such
natural gas which exceeds 130 percent of the
amount the Commission determines repre-
sents—

(A) the weighted average per barrel cost
of Number 2 fuel oil landed in the greater
New York City metropositan area, during
an appropriate period preceding the month
during which delivery of such natural gas
occurs; divided by

(B) a Btu conversion factor of 5.8 mililon ?
Btu's per barrel.

(8) Alaska natural gas transportation system

In the case of natural gas produced from
the Prudhoe Bay Unit of Alaska and trans-
ported through the natural gas transporta-
tion system approved under the Alaska Natu-
ral Gas Transportation Act of 1976 {15 U.S.C.
719 et seq.)—

(A) any portion of the first sale acquisi-
tion cost of such natural gas which is not
described in subparagraph (B) and which
exceeds the maximum lawful price, per mil-
lion Btu's, computed under section 3319 of
this title (relating to other categories of
natural gas) for the month in which deliv-
ery of such natural gas occurs, without
regard to section 3320 of this title; and

(B) any amount paid to any person (other
than the producer of such natural gas or an
affiliate of such producer) for, or attributa-
ble to, any compressing, gathering, process-
ing, treating, liquefying, or transporting
such natural gas, or any similar service pro-
vided with respect to such natural gas,
before the delivery of such natural gas to
such system.

*So in original. Probably should be *miilion".
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(9) Increased State severance tuxes
(A) Increases included

Any portion of the cost of natural gas at
any first sale attributable to any increase in
the amount of State severance taxes (as de-
fined in section 3320(c) of this title) which
results from a provision of State law en-
acted on or after December 1, 1977.

(B) Certain changes allowed in method of com-
puting tax

Subparagraph (A) shail not apply to any
increase in State severance taxes resulting
from a change in the method of computa-
tion of such tax by reason of any provision
of State law enacted on or after December
1, 1977, if—

(i) as of the effective date of such
change in method of computation, such
increase does not result in an increase in
the level of such tax, expressed as a per-
centage of the weighted average first sale
price of natural gas produced in such
State, above the percentage of such aver-
age first sale price which such tax consti-
tuted on the day hefore such effective
date; and

(i1) such provision of law is equally ap-
plicabie to natural gas produced in such
State and delivered in interstate com-
merce and to naturai gas produced in
such State and not so delivered.

(C) Determination of average price

The price to be used in determining the
weighted average first sale price for pur-
poses of clause (i) shall be the price paid at
the first saie which is used by such State in
administering such tax (or an imputed
value, if the State uses an event other than
a first sale in administering such tax).

(10) Purchases under section 3371 of this titie

In the case of any sale of natural gas au-
thorized under section 3371 of this title, any
portion of any amount paid, per million Btu'’s,
in the acquisition of such natural gas in any
such sale which exceeds the incremental pric-
ing threshold applicable for the month in
which such acquisition occurs.

(11) Surcharges paid to other pipelines

The amount of any surcharge (described in
section 3344(c)(3) of this title) paid by any in-
terstate pipeline for natural gas acquired by
Tuch pipeline from another interstate pipe-
ine.

(b) First sale acquisition costs
(1) General ruie

For purposes of this section, the first sale
acquisition cost of natural gas is—

(A) the price paid, per milllon Btu’s, in
any first sale of such natural gas, in the
case of any natural gas produced In the
United States and acquired In such first
sale, and

(B) the price paid for such natural gas,
per million Btu's, at the point of entry to
the United States, in the case of natural gas
or liquefied natural gas Imported into the
United States.
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Any amount of State severance taxes paid at
any first sale shall not be included under sub-
paragraph (A) or (B).

(2) Interstate plpeline production

For purposes of this section, in the case of
any natural gas produced by any interstate
pipeline or any affiliate of such pipeline, the
first sale acquisition cost of such natural gas
shall be determined in accordance with rules
prescribed by the Commission.

(c¢) Incrementai pricing threshold

For purposes of this section, the incremental
pricing threshold applicable for any month
shall be—

(1) $1.48 per million Btu’s, in the case of

March 1978; and

(2) in the case of any month thereafter, the
amount, per million Btu’s, determined under
this subsection for the preceding month mul-
tiplied by the monthly equivaient of the
annual inflation adjustment factor (as de-
fined in section 3311(a) of this title) applica-
ble for such month,

(d) Classification to he hased on provisions under
which sale price is determined

In the case of natural gas which is described
in more than one paragraph of paragraphs (1)
through (8) of subsection (a) of this section, the
Commission shall, by rule, prescrihe the
method for determining under which such
paragraph the first sale acquisition costs of
such natural gas shall be subject to the pass-
through requirements of this subchapter, based
upon the classification of such naturai gas
under which the price of such national ? gas is
determined under subchapter I of this chapter.

(Pub. L. 95-621, title II, § 203, Nov, 9, 1978, 92
Stat. 3373.)

REFERENCES IN TEXT

The Alaska Natural Gas Transportation Act of 1976,
referred to in subsec, (a)(8), is Pub, L. 94-586, Oct. 22,
1976, 90 Stat. 2903, as amended, which is classified
generally to chapter 15C (§ 719 et seq.) of this title.
For complete classification of this Act to the Code, see
Short Title note set out under section 719 of this title
and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section Is referred to in sections 3341, 3342,
3344, 3347 of this title.

# 3344. Method of passthrough

(a) Estahiishment of incremental pricing account

The rule required under section 3341 of this
titie (including any amendment under section
3342 of this title to such rule) shall provide
that any Interstate pipeline subject to such rule
shall establish and maintain an Incremental
pricing account (herelnafter in this subchapter
referred to as the “account”).

(b) Credits to account

The rule required under section 3341 of this
title (including any amendment under section
3342 of this title to such rule) shall provide

*So in original, Probably should be "natural®,
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that any costs subject to the passthrough re-
quirements of this subchapter under section
3343 of this title (and any carrying charges per-
mitted by the Commission) shall be credited to
the account of such pipeline. Amounts so cred-
ited may not be allocated to the rates and
charges of such pipeline except to the extent
provided under this section.

(¢) Requirement for direct passthrough
(1) In general

The rule required under section 3341 of this
title (including any amendment under section
3342 of this title to such rule) shall be de-
signed to provide that any amounts in any in-
terstate pipeline’s account will be passed
through, in accordance with a method pre-
scribed under paragraph (2), by means of a
surcharge determined in accordance with a
method prescribed under paragraph (3).

(2) Surcharge passthrough

The rule required under section 3341 of this
title (including any amendment under section
3342 of this title) shall provide—

(A) that any surcharge calculated under
paragraph (3) may not be imposed by any
interstate pipeline except in accordance
with a method prescribed under subpara-
graph (B); and

(B) one or more methods for imposing
such surcharge on the rates and charges of
such pipeline applicable to any volume of
natural gas delivered, during the ealendar
period involved, for industrial use to any in-
crementally priced industrial facilities
served directly by such interstate pipeline
and to incrementally priced industrial facili-
ties served indirectly through any other in-
terstate pipeline or any local distribution
company.

(3) Surcharge
(A) Calculation of surcharge

Subject to subparagraphs (B) and (C), the
amount of any surcharge imposed hy any
interstate pipeline under this suhsection on
deliveries of natural gas during the calendar
period involved shall be based on the dollar
amount in such pipeiine's account at the he-
ginning of such period and on the volume of
natural gas delivered directly or indirectly
by such pipeline during such period or a
preceding calendar period to incrementally
priced industrial facilities for industrial use
with such adjustments as the Commission
determines necessary to carry out the pur-
poses of this subchapter.

(B) Eliminatlon or reduction of surecharge appli-
cahle to a facillty

The rule under section 3341 of this title
(including any amendment under section
3342 of this title to such rule) shall provide
one or more methods which have the effect
of eliminating or reducing the amount of
the surcharge determined under subpara-
graph (A) to be passed through under para-
graph (2) with respect to volumes of natural
gas to be delivered directly or indirectly to
any incrementally priced industrial facility
for industrial use to the extent that such
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surcharge, in the absence of such elimina-
tion or reduction, would cause the rates and
charges, per million Btu’s, paid for such vol-
umes of natural gas by that incrementally
priced Industrial facility to exceed the ap-
propriate alternative fuel cost.

(C) Increase in generai surcharge to reflect an
adjustment under suhparagraph (B)

The rule under section 3341 of this title
(including any amendment under section
3342 of this title to such rule) shall provide
one or more methods by which, in any case
in which the surcharge is eliminated or re-
duced under subparagraph (5) with respect
to certain deliveries of natural gas, the in-
terstate pipeline invoived may recover from
incrementally priced industrial facilities
which are not subject to any surcharge
elimination or reduction under subpara-
graph (B) the dollar amount which would
have been so passed through if the elimina-
tion or reduction under subparagraph (B)
had not occurred.

(D) Exception

The methods prescribed under subpara-
graphs (B) and (C) need not require—

(i) elimination or reduction under sub-
paragraph (B) of the surcharge with re-
spect to any specific deliveries of natural
gas; or

(iD) the increase under subparagraph (C)
of the surcharge generally applicable due
to any adjustment under subparagraph
(B),

if the Commission determines that to do so
would be impracticable or unnecessary to
carry out the purposes of this subchapter.

(4) Local distribution company direct purchases

In any case in which a local distribution
company directly incurs any first sale acquisi-
tion cost suhject to the passthrough require-
ments of this subchapter under section 3343
of this title or otherwise direetly incurs any
other cost subject to such requirements under
sections ¢ 3343(a)(8)(B), (9), or (10) of this
title, such local distribution company shall,
with respect to the natural gas involved, be
treated for purposes of this subchapter as if it
were an interstate pipeline.

(5) Pipelines and local distributlon companies with
more than one source of natural gas

The rule under section 3341 of this title (in-
cluding any amendment under section 3342 of
this title to such rule) shall prescribe one or
more methods for determining, for purposes
of paragraph (2)(B) and paragraph (3)(A), the
volume of natural gas delivered indirectly by
any interstate pipeline to any incrementally
priced industrial facility through any other
interstate pipeline or local distribution com-
pany for purposes of applylng subsection
(d)(2) of this section.

‘8o in original. Probably should e “section"”,
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(d) Deductions from account
(1) In general

Amounts passed through by any interstate
pipeline by means of any surcharge under
this section shall be deducted from such pipe-
line's account.

(2) Normal allocation to occur whcre Btu equiva-
lency is reached for ali facilities served by a
pipeiine

In any case in which the rates and charges
to incrementally priced industrial facilities
for natural gas delivered, directly or indirect-
ly, by any interstate pipeline for industrial
use to incrementally priced industrial facili-
ties subject to the rule required under section
3341 of this title (including any amendment
under section 3342 of this title to such rule),
are not less than the appropriate alternative
fuel cost, such rule shall prescribe one or
more methods by which amounts in excess of
that reasonably necessary to maintain such
rates and charges applicable to such industri-
al facilities at the appropriate alternative fuel
cost may be deducted from such pipeline’s ac-
count and may be allocated to the rates and
charges of such interstate pipeline in any
manner which would be permitted in the ab-
sence of this subchapter.

(e) Determination of alternative fuei cost
(1) In general

Except as provided in paragraph (2), the ap-
propriate alternative fuel cost for any region
(as designated by the Commission) shall be
the price, per million Btu's, for Number 2 fuel
oli determined by the Commission to be paid
ifn such region by industrial users of such

uel,

(2) Reduction of appropriate alternative fuel cost
allowed

The Commission may, by rule or order,
reduce the appropriate alternative fuel cost—
(A) for any category of incrementally
priced industrial facilities, subject to the
rule required under section 3341 of this title
(including any amendment under section
3342 of this title to such rule) located
within any region and served by the same
interstate pipeline; or
(B) for any specific incrementally priced
industrial facility which is subject to such
requirements and which is located in any
region;

to an amount not lower than the price, per
million Btu's, for Number 8 fuel oil deter-
mined by the Commission to be paid in such
region by industrial users of such fuel, if and
to the extent the Commission determines,
after an opportunity for written and oral
presentation of views, data, and arguments,
that such reduction is necessary to prevent
increases in the rates and charges to residen-
tial, small commercial, and other high-prior-
ity users of natural gas which would result
from a reallocation of costs caused by the
conversion of such industrial facility or facili-
ties from natural gas to other fuels, which
conversion is likely to occur if the level of the
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appropriate alternative fuel cost were not so
reduced.

(f) Determinatlon of appropriate accounting period

The rule required to be prescribed in section
3341 of this title shall specify the appropriate
calendar periods used for purposes of such rule
(including any amendment under sectlon 3342
of this title to such rule).

(g) Incrementally priced industrial facility defined

For purposes of this section, the term “incre-
mentally priced industrial facility” means any
industrial facility subject to the requirements
of the rule under section 3341 of this title (in-
cluding any amendment under section 3342 of
this title to such rule).

(h) Industrial use defined

For purposes of this section, the term “indus-
trial use”, when used with respect to natural
gas, means the boiler fuel use of natural gas (as
defined in serilon 3341(c)(2) of this title) and
any other use defined, by rule, by the Commis-
sion as an industrial use.

(Pub. L. 95-621, title II, § 204, Nov, 9, 1978, 92
Stat. 3375.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3343, 3414 of
this title.

§ 3345, Local distribution company passthrough re-
quirements

(a) General rule

Any surcharge under this subchapter, paid by
any local distribution company with respect to
natural gas which is indirectly delivered by any
interstate pipeline to incrementally priced in-
dustrial facilities which are served by such local
distribvtion company, shall be directly passed
through to such industrial facilities.

(h) Prohihition on offsetting modifications in rates
and charges

Any modification of the method of allocating
costs to the rates and charges of such local dis-
tribution company in effect on November 9,
1978, is prohibited if a court, in any action
brought under section 3414(b)(3) of this title,
determines that such modification has the
effect of creating any offset, in the rates and
charges for natural gas applicable to any incre-
mentally priced industrial facility served by
such company, for the amount of any sur-
charge under this subchapter paid by such local
distribution company with respect to natural
gas delivered by any interstate pipeline indi-
rectly to that incrementally priced industrial
facility.

(c) Special enforcement authority of Attorney Gen-
erai

In addition to such enforcement authority as
may be available to the Commission or any
person, the Attorney General may enforce the
requirements of this subsection in accordance
with the provisions of section 3414(b)(3) of this
title.
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(d) Preemption of State or local law

The requirements of this subchapter shall
preempt and supersede any provision of State
or local law to the extent such provision of law
would preclude the passthrough of any sur-
charge under this subchapter or prevent the
application of the requirements of this section.

(e) State commission defined

For the purposes of this subsection, the term
“State commission” means the State, political
subdivision, or any agency of either, having ju-
risdiction with respect to the rates and charges
of any local distribution company.

(Pub. L. §5-621, title II, § 205, Nov. 9, 1978, 92
Stat. 3378.)

SECTION REFERRED TO IN OTHER SECTIUNS

This section is referred to in section 3414 of this
title,

§ 3346. Exemptions

(a) Small cxisting industrial boiier fucl users
(1) Interim cxemption

During the period preceding the effective
date of any permanent exemption under
paragraph (2), the rule required under section
3341 of this title shall not apply with respect
to any boiler fuel use of natural gas by any
industrial boiler fuel facility in existence on
November 9, 1978, if such use of natural gas
by such facility does not exceed an average of
300 Mcf per day during any month of a base
period determined appropriate by the Com-
mission.

(2) Permancnt excmption
(A) General rule

Not later than 18 months after November
9, 1978, the Commission shall prescribe and
make effective a rule providing for the ex-
emption of any small industrial toiler fuel
facility from the rule required under sec-
tion 3341 of this title (including any amend-
ment under section 3342 of this title to such
rule).

(B) Definition

For purposes of this paragraph, the term
“small industrial boiler fuel facility’” means
any industrial boiler fuel facility in exist-
ence on November 9, 1978, that had an aver-
age per day use of natural gas as a boiler
fuel during the month of peak use during
calendar year 1977 which did not exceed the
lesser of—

(1) 300 Mcf; or
(ii) such average daily rate of use during

a month of peak use as the Commission
determines in such rule is necessary to
assure that the volume of natural gas esti-
mated by the Commission to have been
used for boiler fuel during calendar year
1977 by f{acilities which are exempted
under this paragraph does not exceed 5
percent of the total volume of natural gas
estimated by the Commissicn to have
been used for boiler fuel transported by
interstate pipelines and used during calen-
dar year 1977 as a boiler fuel.

TITLE 15-~COMMERCE AND TRADE

Page 1200

(b) Agricultural users of natural gas
(1) Interim exemption

During the period preceding the effective
date of any permanent exemption under
paragraph (2), the rule prescribed under sec-
tion 3341 of this titie shall not apply to any
facility to the extent of any agricultural use
of natural gas.

(2) Exemption by rule

Not later than 18 months after November 9,
1978, the Commission shall prescribe and
make effective a rule providing for the ex-
emption from t}e rule required un.ler section
3341 of this titie (including any amendment
under section 3342 of tl.is title to such rule)
any facility with respect to any agricuitural
use of natural gas for which the Commission
determines that an alternative fuel or fecd-
stock is not—

(A) economically practicable; or
(B) reasonably available.

(3) Agricultural use defined

For purposes of this subsection, the term
“agricultural use”, when used with respect to
natural gas, means the use of natural gas to
the extent such use is—

(A) for agricultural production, natural
fiber production, natural fiber processing,
food processing, food quality maintenance,
irrigation pumping, or crop drying; or

(B) as a process fuel or feedstock in the
production of fertilizer, agricultural chemi-
cals, animal feed, or food.

(¢) Schools, hospitals, and certain other facilities

The rule under section 3341 of this title (in-
cluding any amendment to such rule under sec-
tion 3342 of this title) shall not apply to—

(1) any school, hospital, or other similar in-
stitution;

(2) the generation of electricity by any elec-
tric utility; or

(3) to the extent provided by the Commis-
sion by rule, any qualifying cogenerator (as

deflned in section 796(18)(B) of title 16.

(d) Other exemptions
(1) In general

The Commission may, by rule or order, pro-
vide for the exemption, in whole or in part, of
any other incrementally priced industrial fa-
cility or category thereof from the rule pre-
scribed under section 3341 of this title (n-
cluding any amendment under section 3342 of
this title to such rule).

(2) Congressional review

Any rule which provldes for any exemption
under this subsection may take etrect after
the expiration of the first 30 calendar days of
continuous session of Congress (cetermined
in accordance with section 3417(b) of this
title) after a copy of such rule has been sub-
mitted to each House of the Congress, unless,
during such 30 day period of continuous ses-
sion of Congress, either House of the Con-
gress adopts a resolution of disapproval de-
scribed in section 3417(cX3) of this title, with
respect to such rule.
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(Pub, L. 95-621, title II, § 206, Nov. 9, 1978, 92
Stat. 3379.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3341, 3342,
3417 of this title.

§ 3347, Treatment of certain imports

(a) Certain LNG imports

Except to the extent of a determination oth-
erwise under subsection (c)XI) of this section,
the provisions of section 3343(a)(4) of this title
shall not apply to the passthrough of the first
saie acquisition costs of liquefied natural gas
(or natural gas vaporized from llquefied natural
gas) imported into the United States if—

(1) the importation of such liquefied natu-
ral gas has been authorized under section 3 of
the Natural Gas Act [15 U.S.C. 717b] on or
before May 1, 1978,

(2) an application for such authority was
pending under such section on such date; or

(3) in connection with the granting of any
authority under the Natural Gas Act [15
U.S.C. 717 et seq.] to import such liquefied
natural gas, the Secretary of the Department
of Energy or the Commission, in accordance
with the Department of Energy Organization
Act [42 U.S.C. 7101 et seq.] (or any delegation
or assignment thereunder), determines that a
contract binding on the importer or other
substantial financial commitment of the im-
porter hus been made on or before such date.

(b) Certain natural gas imports (other than LNG)

Subject to subsection (c)2) of this section,
the provisions of section 3343(a)(5) of this title
shall only apply to the passthrough of the first
sale acquisition costs of volumes of natural gas
(other than liquefied natural gas) imported
into the United States which exceeds both—

(1) the maximum delivery obligations, for
the month in which such delivery of such
natural gas occurs, which Is specified in con-
tracts entered into on or before May 1, 1978,
and in effect when such delivery occurs; and

(2) the volume of natural gas imported into
the United States by the interstate pipeline
involved durlng any corresponding period (de-
termined appropriate by the Commission) of
calendar year 19717,

(¢) Authority with respect to incremental pricing of
natural gas or LNG imports

(1) LNG imports

Subsection (a)2) and (3) of this section
shall not apply with respect to any liquefied
natural gas imports if, in connection with the
granting of any authority under the Natural
Gas Act [15 U.S.C. 717 et seq.] to import siich
liquefied natural gas, the Secretary of the De-
partment of Energy or the Commission, in ac-
cordance with the assignment of functions
under the Department of Energy Organiza.
tion Act [42 U.S.C, 7101 et seq.]l, determines
that the provisions of section 3343(a)(4) of
this titie shall apply with respect to such lig-
uefied natural gas importe.

(2) Natural gas imports (other than LNG)

The provisions of section 3343(a)(5) of this
title shall apply to the passthrough of the
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first sale acquisition costs of volumes of natu-
ral gas (other than liquefied natural gas) im-
ported into the United States which exceed
the volume of natural gas imported into the
United States by the interstate pipeline in-
volved during any corresponding period (de-
termined appropriate by the Commission) of
calendar year 1977 if, in connection with the
granting of any authority under the Natural
Gas Act [15 U.S.C. 717 et seq.] to import such
natural gas, the Secretary of the Department
of Energy or the Commission, in accordance
with the assignment of functions under the
Department of Energy Organization Act [42
U.S.C. 7101 et seq.], determines that the pro-
visions of section 3343(a)(5) of this title shall
apply with respect to such natural gas im-
ports.

(Pub, L, 95-621, title II, § 207, Nov, 9, 1978, 92
Stat. 3380.)

REFERENCES IN TEXT

The Natural Gas Act, referred to in subsecs. (a}3)
and (c), is act June 21, 1938, ch. 556, 52 Stat, 821, as
amended, which is classified generally to chapter 15B
(§ 717 et seq.) of this title. For complete classification
of this act to the Code, see section 717w of this title
and Tables.

The Department of Energy Organization Act, re-
ferred to in subsees. (a)3) and (¢), is Pub. L. 95-91,
Aug. 4, 1977, 91 Stat. 565, as amended, which is classi-
fied principally to chapter 84 (§ 7101 et seq.) of Title
42, The Public Health and Welfare. For complete clas-
sification of this Act to the Code, see Short Title note
set out under section 7101 of Title 42 and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3343, 3412,
3416 of this title.

§ 3348. Alaska natural gas

In the case of natural gas produced from the
Prudhoe Bay Unit of Alaska and transported
through the natural gas transportation system
approved under the Aluska Natural Gas Tran:-
portation Act of 1976 [15 U.S.C. 719 et seq.]—

(I) any portion of the first sale acquisition
cost of such natural gas incurred by any in-
terstate pipeline which is not required to be
incrementally priced under this subchapter,
and

(2) any amount incurred by any interstate
pipeline, for transportation of such natural
gas after delivery of such natinral gas to such
system,

shall be allocated to the rates and charges of
such interstate pipeline in accordance with the
general principles applicable on Movember 9,
1978, for establishing rates in connection with
the issuing of certificates under the Natural
Gas Act [I5 U.S.C. 717 et seq.] for interstate
pipelines.

(Pub. L. 95-621, title II, § 208, Nov. 9, 1978, 92
Stat. 3381.)

REFERENCES IN TEXT

The Alaska Natural Gas Transportation Act of 1976,
referred to in text, is Pub, L. 94-586, Oct. 22, 1976, 90
Stat. 2903, as amended, which is classified generally to
chapter 16C (§ 719 et seq.) of this title. For complete
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ciassification of this Act to the Code, see Short Titie
note set out under section 719 of this title and Tables.

The Natural Gas Act, referrcd to in text, is act June
21, 1938, ch. 556, 52 Stat. 821, as amended, which is
classified generally to chapter 15B (§ 717 et seq.) of
this title. For complete classification of this act to the
Code, see section 717w of this title and Tables.

SUBCHAPTER III-ADDITIONAL
AUTHORITIES AND REQUIREMENTS

PART A—EMERGENTY AUTHORITY

§3361. Declaration of emergency

(a) Presidential declaration

The President may declare a natural gas
supply emergency (or extend a previously de-
clared emergency) if he finds that—

(1) a severe natural gas shortage, endanger-
ing the supply of natural gas for high-priority
uses, exists or is imminent in the United
States or in any region thereof; and

(2) the exercise of authorities under section
3362 or section 3363 of this title is reasonably
necessary, having exhausted other alterna-
tives to the rmaximum extent practicable, to
assist in meeting natural gas requirements for
such high-priority uses.

(b) Limitation
(1) Expiration

Any declaration of a natural gas supply
emergency (or extension thereof) under sub-
section (a) of this section, shall terminate at
the earlier of—

(A) the date on w ' 'h the President finds
that any shortage described in subsection
(a) of this section does not exist or is not
imminent; or

(B) 120 days after the date of such decla-
ration of emergency (or extension thereof).

(2) Extensions

Nothing in this subsection shall prohibit
the President from extending, under subsec-
tion (a) of this section, any emergency (or ex-
tension thereof), previously declared under
subsection (a) of this section, upon the expi-
ration of such declaration of emergency (or
extension thereof) under paragraph (1 XB).

(Pub. L. 95-621, title III, § 301, Nov. 9, 1978, 92
Stat. 3381,)

DELEGATION OF FUNCTIONS

Functions of the President 'under this subchapter,
except for the authority to declare, extend, and termi-
nate a national gas supply emergency pursuant to this
section, delegated to the Secretary of Energy, see sec-
tion 1-101 of Ex. Ord. No. 12235, Sept. 3, 1980, 45 F.R.
58803, set out as a note under section 3364 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in sections 3362, 3363,
3364, 3412, 3416 of this title,
§ 3362. Emergency purchase autbority
(a) Presidential authorization

During any natural gas supply emergency de-
clared under section 3361 of this title, the Presi-
dent may, by rule or order, authorize any inter-
state pipeline or local distribution company
served by any interstate pipeline to contract,
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upon such terms and conditions as the Presi-
dent determines to be appropriate (including
provisions respecting fair and equitable prices),
for the purchase of emergency supplies of natu-
ral gas—

(1) from any producer of natural gas (other
than a producer who is affiliated with the
purchaser, as determined by the President)
if—

(A) such naturai gas is not produced from
the Outer Continental Shelf; and

(B) the sale or transportation of such nat-
ural gas was not pursuant to a certificate

issued under the Natural Gas Act [15 U.S.C.

7117 et seq.] immediately before the date on

which such contract was entered into; or

(2) from any intrastate pipeline, local distri-
bution company, or other person (other than
an interstate pipeline or a producer of natural
gas).

(b) Contract duration

The duration of any contract authorized
under subsection (a) of this section may not
exceed 4 months, The preceding sentence shall
not prohibit the President from authorizing
under subsection (a) of this section a renewal of
any contract, previously authorized under such
subsection, following the expiration of such
contract.

(¢) Related transportation and facilities

The President may, by order, require any
pipeline to transport natural gas, and to ccn-
struct and operate such facilities for the trans-
portation.of natural gas, as he determines nec-
essary to carry out any contract authorized
under subsection (a) of thi: section. The costs
of any construction or transportation ordered
under this subsection shall be paid by the pur-
chaser of natural gas under the contract with
respect to which such order is issued. No order
to transport natural gas under this subsection
shall require any pipeline to transport natural
gas in excess of such pipeline's avaliable capac-
ity.

(d) Maintcnance of adeguate records

The Ccmmission shall require any interstate
pipeiine or local distribution company contract-
ing under the authority of this section for natu-
ral gas to maintain and make available full and
adequate records concerning transaetions under
this section, including records of the volumes of
natural gas purchased under the authority of
this section and the rates and charges for pur-
chase and receipt of such natural gas.

(e) Special limitation

No sale under any emergency purchase con-
tract under this section for emergency supplies
of natural gas for sale and delivery from any in-
trastate pipeline which is operating under court
supervision as of January 1, 1977, may take
effect unless the court approves.

(Pub. L. 95-621, title III, § 302, Nov, 9, 1978, 92
Siat, 3382,)
REFERENCES IN TEXT

The Natural Gas Aet, referred to in subsec.
(a)(1XB), is act June 21, 1938, ch. 556, 52 Stat. 821, as
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amended, which is classified generally to chapter 15B
(§ 717 et seq.) of this title. For complete classification
of this act to the Code, see sectlon 717w of this title
and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to In sectlons 3361, 3363,
3364, 3373, 3374, 3412, 3414, 3416, 3417, 3431, 3432 of
this title.

§ 3363. Emergency aliocation authority

(a) In general

In order to assist in meeting naturai gas re-
quirements for high-priority uses of natural gas
during any natural gas supply emergency de-
ciared under section 3361 of this title, the Presi-
dent may, by order, allocate supplies of natural
gas under subsections (b), (c), and (d) of this
section to—

(1) any interstate pipeline;
(2) any locai distribution company—

(A) which is served by any interstate pipe-
line;

(B) which is providing natural gas only
for high-priority uses; and

(C) which is in need of deliveries of natu-
~al gas to assist in meeting natural gas re-
quirements for high-priority uses of natural
gas; and

(3) any person for meeting requirements of
high-priority uses »f natural gas.

(b) Allocation of certi:in bhoiler fuel gas
(1) Required finding

The President shall not allocate supplies of
natural gas under this subsection unless he
finds that—

(A) to the maximum extent practicablc,
emergency purchase authority under sec-
tion 3362 of this title has been utilized to
assist in meeting natural gas requirements
for high-priority uses of natural gas;

(B) emergency purchases of natural gas
supplies under section 3362 of this title are
not likely to satisfy the natural gas require-
ments for such high-priority uses;

(C) the exercise of authority under this
subsection is reasonably necessary to assist
in meeting natural gas requirements for
such high-priority uses; and

(D) any interstate pipeline or local distri-
bution company receiving such natural gas
has ordered the termination of all deliveries
of natural gas for other than high-priority
uses and attempted to to' the maximum
exltent practicable to terminate such deliv-
eries.

(2) Allocation authority

Subject to paragraph (1), in order to assist
in meeting natural gas requirements for high-
priority uses of natural gas, the President
may, by order, allocate supplies of natural gas
the use of which has been prohibited by the
President pursuant to authority under sec-
tion 717z of this title (relating to the use of
natural gas as a boiler fuel during any natural
gas supply emergency).

'So in original.
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(c) Allocation of general pipeline supply
(1) Required findings

The President shall not allocate supplies of
natural gas under this subsection unless he
finds that—

(A) to the maximum extent practicable,
allocation of supplies of natural gas under
subsection (b) of this section has been uti-
lized to assist in meeting natural gas re-
quirements for high-priority uses of natural
gas;

(B) the exercise of such authority is not
likely to satisfy the natural gas require-
ments for such high-priority uses;

(C) the exercise of authority under this
subsection is reasonably necessary to assist
in meeting natural gas requirements for
such high-priority uses;

(D) any interstate pipeline or local distri-
bution company receiving such natural gas
has ordered the termination of all deliveries
of natural gas for other than high-priority
uses and attempted to the maximum extent
practicable to terminate such deliveries;

(E) such allocation will not create, for the
interstate pipeline delivering certificated
natural gas, a supply shortage which will
cause such pipeline to be unable to meet
the natural gas requirements for high-prior-
ity uses of natural gas served, directly or in-
directly, by such pipeline; and

(F) such allocation will not result in a dis-
proportionate shure of deiiveries and result-
ing curtailments of natural gas being expe-
rienced by such interstate pipeline when
compared to deliveries and resulting curtail-
ments which are experienced as a result of
orders issued under this subsection applica-
ble to other interstate pipelines (as deter-
mined by the President).

(2) Required notification from State
(A)? Notification

The President shall not allocate supplies
of natural gas under this subsection unless
he is notified by the Governor of any State
that—

(i) a shortage of natural gas supplies
available to such State exists or is immi-
nent,

(ii) such shortage or imminent shortage
endangers the supply of natural gas for
high-priority uses in such State; and

(iif) the exercise of authority under
State law is inadequate to orotect high-
priority uses of natural gas in such State
from an interruption in natural gas sup-
plies.,

(3) Basis of finding

To the maximum extent practicable, the
Governor shall submit, together with any no-
tification under subparagraph (A), informa-
tion upon which he has based his finding
under such subparagraph, including—

(i) volumes of natural gas required to
meet the natural gas requirements for high-
priority uses of natural gas in such State;

2So in original. Par. (2) enacted without a subpar. (B),
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(i) information received from persons in
the business of producing, selling, trans-
porting, or delivering natural gas in such
State as to the volumes of natural gas sup-
plies available to such State;

(itf) informaticn on the authority under
State law which will be exercised to protect
high-priority uses; and

(iv) such other information which the
President requests or which the Governor
determines appropriate to apprise the Presi-
dent of emergency deliveries and transpor-
tation of interstate natural gas needed by
such State.

(4) Allocation auvthority

Subject to paragraphs (1), (2), and (5), in
order to assist in meeting natural gas require-
ments for high-priority uses of natural gas,
the President may, by order, allocate supplies
of certlficated natural gas from any interstate
pipeline. ’

(5) Consideration of alternative fuel availahiiity

In issuing any ovder under this subsection
the Fresident shall consider the relative avail-
ability of alternative fuel to natural gas users
supplied by the interstate pipeline ordered to
make deliveries pursuant to this subsection.

(d) Allocation of user-owned gas
(1) Required finding

The President shall not allocate supplies of
natural gas under this subsection unless he
finds chat—

(A) to the maximum extent practicable,
allocation of supplies of natural gas under
subsection (¢) of this section has been uti-
lized to assist in meeting natural gas re-
quirements for high-prlority uses of natural
gas;

(B) the exercise of such authority is not
likely to satisfy the natural gas require-
ments for such high-priority uses;

(C) the exercise of authority under this
subsection is reasonably necessary to assist
in meeting natural gas requirements for
such hlgh-prlority uses;

(D) any interstate pipeline or local distrl-
bution company receiving such natural gas
has ordered the termination of all deliveries
of natural gas for other than high-priority
uses and attempted to the maximum extent
practicable to terminate such deliveries; and

(E) such allocation will not create, for the
person who owns and would otherwise use
such natural gas, a supply shortage which
will cause such person to be unable to satis-
fy such person’s naturai gas requirements
for high-priority uses.

(2) Allocation authority

Subject to paragraphs (1) and (3), in order
to assist in meeting natural gas requirements
for high-priority uses of natural gas, the
President may, by order, allocate supplies of
natural gas wnich would be certificated natu-
ral gas but for the second sentence of section
3301(19) of this title.
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(3) Consideration of economic feasibility of aiter-
native fuels

In issuing any order under this subsection,
the President shall consider the economic
feasibility of alternative fuels available to the
user which owned the natural gas subject to
an order under this subsection.

(e) Limitation

No order may be lssued under this section
unless the President determines that such
order will not require transportation of natural
gas by any pipeline in excess of its available
transportation capacity.

(f) Industry assistance

The President may request that representa-
tives of pipelines, local distribution companies,
and other persons meet and provide assistance
to the President in carrying out his authority
under this section.

(g) Compensation
(1) In generai

If the parties to any order issued under sub-
sectlon (b), (c), (d), or (h) of this section fail
to agree upon the terms of compensation for
natural gas deliveries or transportation re-
quired pursuant to such order, the President,
after a hearing held either before or after
such order takes effect, shall, by supplemen-
tal order, prescribe the amount of compensa-
tion to be paid for such deliverles or transpor-
tation and for any other expenses incurred in
delivering or transporting naturai gas.

(2) Calculation of compensation for certain boiler
fuei natural gas

For purposes of any supplemental order
under paragraph (1) with respect to emergen-
cy deliveries pursuant to subsectlon (b) of
this section, the President shall calculate the
amount of compensation—

(A) for supplies of natural gas based upon
the amount required to make whole the
user subject to the prohibition order, but in
no event may such compensation exceed
just compensation prescribed in section 717z
of this title; and

(B) for transportation, storage, delivery,
and other services, based upon reasonable
costs, as determined by the President.

(3) Compensation for other natural gas allocated

For the purpose of any supplemental order
under paragraph (1), if the party making
emergency deliveries pursuant to subsection
(¢) or (d) of this section—

(A) indicates a preference for compensa-
tion In kind, the President shall direct that
compensation in kind be provided as expedi-
tiously as practicable;

(B) indicates a preference for compensa-
tion, or the President determines that, not-
withstanding paragraph (A) of this subsec-
tion, any portlon thereof cannot practicably
be compensated in kind, the President shall
calculate the amount of compensation—

(1) for supplies of natural gas, based
upon the amount required to make the
pipeline and its local distribution compa-
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nies whole, in the case of any order under
subsection (c) of this section, or to make
the user from whom natural gas is allc:
cated whole, in the case of any order
under subsection (d) of this section in-
cluding any amount actually paid by such
pipeline and its local distribution compa-
nies or such user for volumes of natural
gas or higher cost synthetic gas acquired
to replace natural gas subject to an order
under subsection (¢) or (a) of this section:
and

(ii) for transporiation, storage, delivery,
and other services, based upon reasonable
costs, as determined by the President.
Compensation received by an interstate
pipeline under this subsection shall be
credited to the account of any local distri-
bution company served by that pipeline to
the extent ordered by the President to
make such local distribution company
whaole.

(h) Related transportation and faciiities

The President may, by order, require any
pipeline to trausport natural gas, and to con-
struct and operate such facilities for the trans-
portation of natural gas, as he determines nec-
essary to carry out any order under subsection
(b), (¢), or (d) of this section. Compensation for
the costs of any construction or transportation
ordered under this subsection shall be deter-
mined under subsection (g) of this section and
shall be paid by the person to whom supplies af
natural gas are ordered allocated under this
section.

(i) Monitoring

In order to effect the purposes of this part,
the President shall monitor the operation of
any order made pursuant to this section to
assure that natural ras delivered pursuant to
this section is app’ied to high-priority uses
only.

(j) Commission study

Not later than June 1, 1979, the Commission
shall prepare and submit to the Congress a
report regarding whether authority to ailocate
natural gas, which is not otherwise subject to
allocation under this part, is likely (o be neces-
sary to meet high-priority uses,

(k) Definition of high-priority use

For purposes of this section, the term “high-
priority use” nieans any—

(1) use of natural gas in a residence;

(2) use of natural gas in a commercial estab-
lishment in amounts less than 50 Mcf on a
peak day; or

(3) any use of natural gas the curtailment
of which the President determines would en-
danger life, health, or maintenance of physi-
cal property.

(Pub. L. 95-621, titie III, § 303, Nov. 9, 1978, 92
Stat. 3383.)
SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 717z, 3361,
3364, 3373, 3374, 3412, 3414, 3416, 3431, 3432 of this
title,
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§ 3364, Miscellaneous provisions

(a) Information
(1) Obtaining of information

In order to obtain information to carry cut
his authority under this part, the President
may—

(A) sign and issue subpenas for the at-
tendance and testimony of witnesses and
the production of books, records, papers,
and other documents;

(B) require any person, by geneial or spe-
cial order, to submit answers in writing to
interrogatories, requests for reports or for
other information, and such answers shall
be made within such reasonable period, and
under oath or otherwise as the President
may determine; and

(¢) ¥secure, upon request, any information
from any Federal agency.

(2) Enforcement of subpenas and orders

The appropriate United States district
court may, upon petition of the Attorney
General at the request of the President, in
the case of refusal to obey a subpena or order
of the President issued under this subsection,
issue an order requiring compliance there-
with, and any failure to obey an order of the
court may be punished by the court as a con-
tempt thereof.

(b) Reporting of prices and volumes

In issuing any order under section 3362 or
3363 of this title, the President shall require
that the prices and volumes of natural gas de-
livered, transported, or contracted for pursuant
to such order shall be reported to him on a
weekly basis. Such reports shall be made availa-
ble to the Congress.

(c¢) Presidentiai reports to Congress

The President shall report to the Congress,
not later than 90 days following the termina-
tion under section 3361(b) of this title of any
declaration of a natural gas supply emergency
(or extension thereof) under section 3361(a) of
this title, respecting the exercise of authority
under section 3361, 3362, 3363 of this title, or
this section.

(d) Deiegation of authorities

The President may delegate all or any por-
tion of the authority granted to him under sec-
tion 3361, 3362, 3363 of this title, or this section
to such Federal officers ar agencies as he deter-
mines appropriate, and may authorize such re-
delegation as may be appropriate. Except with
respect to section 552 of title 5, any Federal of-
ficer or agency to which authority is delegated
or redelegated under this subsection shall be
subject only to such procedural requirements
respecting the exercise of such authority as the
President would be subject to if such authority
were not so delegated.

*So In original. Probably should be *(C)".
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(e) Antitrust proteetions
(1) Defenses

There shall be available as a defense for
any person to civil or criminal action brought
for violation of the Federal antitrust laws (or
any similar law of any State) with respect to
any action taken, or meeting held, pursuant
to any order of the Presldent under section
3363(b), (c), (d), or (i) of this title, or any
meeting held pursuant to a request of the
President under section 3363/g) of this title,
if—

(A) such action was taken or meeting held
solely for the purpose of complying with
the President’s request or order;

(B) such action was not taken for the pur-
pose of injuring competition; and

(C) any such meeting complied with the
requirements of paragraph (2).

Persons interposing the defense provided by
this subsection shall have the burden of
proof, except that the burden shall be on the
person against whom the defense is asserted
with respect to whether the actions were
taken for the purpose of injuring competi-
tion.

(2) Requirements of meetings

With respect to any meeting held pursuant.
to a request by the President under section
3363(g) of this title or pursuant to an order
under section 3363 of this title—

(A) there shall be present at such meeting
a full-time Federal employee designated for
such purposes by the Attorney General;

(B) a full and complete record of such
meeting shall be taken and deposited, to-
gether with any agreements resulting there-
from, with the Attorney General, who shall
make it available for public inspection and
copying;

(C) the Attorney General and the Federal
Trade Commission shall have the opportu-
nity to participate from the beginning in
the development and carrying out of agree-
ments and actions under section 3363 of
this title, in order to propose any alterna-
tive which would avoid or overcome, to the
greatest extent practicable, possible anti-
competitive effects while achieving substan-
tially the purposes of section 3363 of this
title and any order thereunder; and

(D) such other procedures as may be spec-
ified by the President in such request or
order shall be complied with.

(f) Effect on certain contractuai obligations

There shall be available as a defense to any
action brought for breach of contract under
Federal or State Law arising out of any act or
omission that suciv act was taken or that such
omission occurred for purposes of complying
u{ith any order issued under section 3363 of this
title.

(g) Preemption

Any order Issued pursuant to this subchapter
shall preempt any provision of any program for
the allocation, emergency delivery, transporta-
tion, or purchase of natural gas established by
any State or local government if such program
is in conflict with any such order.
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(Pub. L. 95-62°, title III, § 304, Nov. 9, 1978, 92
Stat. 3387.)

Ex. Orp, No, 12235, ASSIGNMENT OF MANAGEMENT
RESPONSIBILITY IN CASES OF NATURAL GAS EMERGENCIES

Ex. Ord. No. 12235, Sept. 3, 1980, 45 F.R. 58803, pro-
vided;

By the authority vested in me as President by the
Constitution and statutes of the United States of
America, including Section 304(d) of the Natural Gas
Policy Act of 1978 (82 Stat. 3387; 15 U.S.C. 3364(d))
and Section 301 of Title 3 of the United States Code,
and in order to assign management re.ponsibility in
case of a natural gas supply emergency, it is hereby or-
dered as follows:

1-101. The functions vested in the President by Sec-
tions 301 through 304(c) of the Natural Gas Policy Act
of 1978 (92 Stat. 3381-3387; 15 11,5,C. 3361-3364(c)) are
delegated to the Secretary of Energy; except for the
authority to deciare, extend, and terminate a natural
gas suppiy emergency pursuant to Section 301 thercof
(15 U.S.C. 3361).

1-102. The functions vested in the President by Sec-
tion 607 of the Public Utility Regulatory Policies Act
of 1978 (92 Stat. 3171; 15 U.S.C. 7172) are dejegated to
the Secretary of Energy: except for the authority to
declare, extend, and terminate a natural gas supply
emergency pursuant to Section 607(a) and (b) thereof
(15 U.S.C. 717z(a) and (b)),

1-103, The Secretary shall consult with the Adminis-
trator of the Environmental Protection Agency, the
Dirertor of the Federal Emergency Management
Agency, and the heads of other executive agencies in
exercising the functions delegated to hira by this
Order,

1-104. All functions delegated to the Secretary by
this Order may be redelegated, in whole or in part, to
the head of any other agency.

1-105. All Executive agencies shall, to the extent
permitted by law, cooperate with and assist the Secre-
tary in carrying out thie functions delegated to him by
this Order.

JIMMY CARTER.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 3418 of this
title.

PART B—OTHER AUTHORITIES AND REQUIREMENTS

§ 3371, Authorization of certain sales and transporta-
tion

(a) Commission approval of transportation
(1) Interstate pipelines
(A) In general

The Commission may, by rule or order,
authorize any interstate pipeline to trans-
port natural gas on behalf of—

(i) any intrastate pipeline; and
(ii) any local distribution company.

(B) Just and reasonabie rates

The rates and charges of any interstate
pipeline with respect to any transportation
authorized under subparagraph (A) shall be
just and reasonable (within the meaning of
the Natural Gas Act {15 U.S.C. 717 et seq.)).

(2) Intrastate pipelines
(A) In generai

The Commission may, by rule or order,
authorize any intrastate pipeline to trans-
port natural gas on behalf of—

(i) any interstate pipeline; and
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(i) any iocal distribution company
served by any interstate pipeline,

(B) Rates and charges
(i) Maximum fair and equitable price

The rates and charges of any intrastate
pipeline with respect to any transporia-
tion authorized under subparagraph (A),
including any amount computed in ac-
cordance with the rule prescribed under
clause (ii), shall be fair and equitable and
may not exceed an amount which is rea-
sonably comparable to the rates and
charges which interstate pipelines would
be permitted to charge for providing simi-
lar transportation service.

(ii) Commission rule

The Commission shall, by rule, establish
the method for caiculating an amount
necessary to—

(I) reasonably compensate any intra-
state pipeline for expenses incurred by
the pipeline and associated with the
providing of any gathering, treatment,
processing, transportation, delivery, or
similar service provided by such pipeline
in connection with any transportation
of natural gas authorized under subpar-
agraph (A); and

(I1) provide an opportunity for such
pipeline to earn a reasonable profit on
such services.

(h) Commission approval of sales

(1) In general

The Commission may, by rule or order, au-
thorize any intrastate pipeline to sell natural
gas to—

(A) any interstate pipeline; and

(B) any local distribution company served
by any interstate pipeline.

(2) Rates and charges
(A) Maximum fair and equitable price

The rates and charges of any intrastate
pipeline with respect to any saie of natural
gas authorized under paragraph (1) shall be
fair and equitable and may not exceed the
sum of —

(i) such intrastate pipeline’s weighted
average acquisition cost of natural gas;

(ii) an amount, computed in accordance
with the rule prescribed under subpara-
graph (B); and

(iif) any adjustment permitted under
subparagraph (C).

(B) Commission ruie

The Commission shall, by rule, establish
the method for calculating an amount nec-
essary to—

(i) reasonably compensate any intra-
state pipeline for expenses incurred by
the pipeline and associated with the pro-
viding of any gathering, treatment, proc-
essing, transportation, or delivery service
provided by such pipeline in connection
with any sale of natural gas authorized
under paragraph (1); and

(i) provide an opportunity for such
pipeline to earn a reasonable profit on
such services.
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(C) Adjustment

(i) Application

This subparagraph shall apply in any
case in which, in order to deliver any
volume of natural gas pursuant to any
sale authorized under paragraph (1), any
intrastate pipeline acquires quantities of
?atural gas under any existing contract,
f—

(1) such intrastate pipeline acquires
any volume of natural gas under such
contract in excess of that which such
pi%ellne would otherwise have acquired;
an

(II) the price paid for such additional
volume of natural gas acquired under
such contract is greater than such pipe-
line’s weighted average acquisition cost
of natural gas, computed without regard
to the acquisition of such additional
volume of natural gas.

(ii) Commission adjustment

1n any case to which this subparagraph
applies, the Commission shall permit an
adjustment to the maximum fair and
equitable price provided under subpara-
graph (A) to increase the revenue to the
intrastate pipeline under such sale by an
amount determined by the Commission to
be adequate to offset the additional cost
incurred by such pipeline due to any in-
crease in such pipeline’'s weighted average
acquisition cost of natural gas.

(3) Limitation

(A) Two-year duration

No authorization of any sale (or any ex-
tension thereof) under paragraph (1) may
be for a period exceeding two years.

(B) Extension

Any authorization of any sale under para-
graph (1), and any extension of any such
authorization under this subparagraph,
may be extended by the Commission if such
extension satisfies the requirements of this
subsection.

(4) Adequacy of service to intrastate customers

Any sale authorized under paragraph (1)
shall be subject to interruption to the extent
that natural gas subject to such sale is re-
quired to enable the intrastate pipeline in-
volved to provide adequate service to such
pipeline's customers at the time of such sale,

(5) Procedural requirements

(A) Affidavit

Any application for authorization of any
sale under paragraph (1) shall be accompa-
nied by an affidavit filed by the intrastate
pipeline involved and setting forth—

(i) the identity of the interstate pipeline
or local distribution company involved;

(ii) each point of delivery of the natural
gas from the intrastate pipeline;

(iii) the estimated total and daily vol-
umes of natural gas subject to such sale;



§13372

(iv) the price or prices of such volumes;
and

(v) such other information as the Com-
mission may, by rule, require.

(B) Verification of compliance

Any applitation for authorization of any
sale under paragraph (i) shall be accompa-
nied by a statement by the intrastate pipe-
line involved verifying by oath or affirma-
tion that such sale, if authorized, would
comply with all requirements applicable to
such sale under this subsection and all
terms and conditions established, by rule or
order, by the Commission and applicable to
such sale.

(6) Termination of sales
(A) Hearing

Upon complaint of any interested person,
or upon the Commission’s own motion, the
Commission shall, after affording an oppor-
tunity for oral presentation of views and ar-
guments, terminate any sale authorized
under paragraph (1) if the Commission de-
termines—

(i) such termination is required to
enable the intrastate pipeline involved to
provide adequate service to the cusiomers
of such pipeline at the time of such sale;

(i1) such sale involves the sale of natural
gas acquired by the intrastate pipeline in-
volved solely or primarily for the purpose
of resale of such natural gas pursuant to a
sale authorized under paragraph (1);

(iii) such sale violates any requirement
of thiz subsection or any term or condi-
tion established, by rule or order, by the
Commission and applicable to such sale;
or

(iv) such sale circumvents or violates
any provision of this chapter.

(B) Suspension pending hearing

Prior to any hearing or determination re-
quired under subparagraph (A), upon com-
plaint of any interested person or upon the
Commission’s own motion, the Commission
may suspend any sale authorized under
paragraph (1) if the Commission finds that
it is likely that the determinations de-
scribed in subparagraph (A) will be made
following the hearing required under sub-
paragraph (A).

(C) Determination

The determination of whether any inter-
ruption of any sale authorized under para-
graph (1) is required under subparagraph
(AXi) shall be made by the Commission
without regard to the character of the use
of natural gas by any customer of the intra-
state pipeline involved.

(D) State intervention

Any interested State may intervene as a
matter of right in any proceeding before
the Commission relating to any determina-
tion under this section.

(7) Disapproval of application

The Commission shall disapprove any appli-
cation for authorization of any sale under
paragraph (1) if the Commission determines—
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(A) such sale would impair the ability of
tlic intrastate pipeline involved to provide
adequate service to its customers at the
time of such sale (without regard to the
character of the use of natural gas by such
customer);

(B) such sale would involve the sale of
natural gas acquired by the Intrastate pipe-
line involved solely or primarily for the pur-
pose of resale of such natural gas pursuant
to a sale authorized under paragraph (1);

(C) such sale would violate any require-
ment of this subsection or any term or con-
dition established, by rule or order, by the
Commission and applicable to such sale; or

(D) such sale would circumvent or violate
any provision of this chanter.

(¢) Terms and conaitions

Any authorization granted under this section
shall be under such terms and conditions as the
Commission may prescribe.

(Pub. L. 95-621, title III, § 311, Nov. 9, 1978, 92
Stat. 3388.)

REFERENCES IN TEXT

The Natural (ias Act, referred to in subsec.
(aX1XB), is act June 21, 1938, ch, 556, 52 Stat. 821, as
amended, which is classified generally to chapter 156B
(§ 717 et seq.) of this title. For complete classiflcation
of this act to the Code, see section 717w of this title
and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section Is referred to in sections 3343, 3374,
3431, 3432 of this title.

§ 3372, Assignment of contractual rights to receive
surplus natural gas

(a) Authorization of assignments

The Commission may, by rule or order, au-
thorize any intrastate pipeline to assign, with-
out compensation, to any interstate pipeline or
local distribution company all or any portion of
such intrastate pipeline’s right to receive sur-
plus natural gas at any first sale, upon such
terms and conditions as the Commission deter-
mines appropriate.

(b) Effect of autborization under subsection (a)

For the effect of an authorization under sub-
section (a) of this section, see section 3431 of
this title (relating to the coordination of this
chapter with the Natural Gas Act (15 U.S.C.
717 et seq.1).

(¢) Surplus naturai gas

For purposes of this section, the term ‘sur-
plus natural gas’ means any natural gas—

(1) which is not committed or dedicated to
interstate commerce on November 8, 1978;

(2) the first sale of which is subject to a
maximum lawful price established under sub-
chapter I of this chapter; and

(3) which is determined, by the State
agency having regulatory jurisdiction over
the intrastate pipeline which would be enti-
tled to receive such natural gas in the absence
of any assignment to exceed the then current
demands on such pipeline for natural gas.
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(Pub. L. 95-621, title III, § 312, Nov. 9, 1978, 92
Stat. 3392.)

REFERENCES IN TEXT

The Natural Gas Act, referred to in subsec. (b), i5 act
June 21, 1938, ch. 556, 52 Stat. 821, as amended, which
is elassified generally to ehapter 15B (§ 717 et seq.) of
this title. For complete classlfication of this act to the
Code, see section 717w of this title and Tables.

SECTION REFVERRED TO IN OTHER SECTIONS

This section is referred to in sections 3374, 3431 of
this title.

8§ 3373. Effect of certain natural gas prices on indefi-
nite price escalator clauses

(a) High-cost natural gas

No price paid in any first sale of high-cost
natural gas (as defined in section 3317(c) of this
title) may be taken into account in applying
any indefinite price escalator clause tas defined
in section 3315(b)X3XB) of this title) with re-
spect to any first sale of any natural gas other
than high-cost natural gas (as defined in sec-
tion 3317(c) of this title).

(b) Other transactions

No price paid—

(1) in any sale authorized under section
3362(a) of this title, or

(2) pursuant to any order issued under sec-
tion 3363(b), (c), (d), or (7) of this title,

may be taken into account in applying any in-
definite price escalator clause (as defined in sec-
tion 3315(b)(3XB) of this title),

(Pub. L. 95-621, title ITI, § 313, Nov. 9, 1978, 92
Stat. 3392,

§ 3374. Clauses prohibiting certain sales, transporta-
tion, and commingling

(a) General rule

Any provision of any contract for the first
sale of natural gas is hereby declared against
public policy and unenforceable with respect to
any natural gas covered by this chapter if such
provision—

(1) prohibits the commingling of natural
gas subject to such contract with natural gas
subject to the jurisdiction of the Commission
under the provisions of the Natural Gas Act
(15 U.S.C. 717 et seq.);

(2) prohibits the sale of any natural gas
subject to such contract to, or transportation
of any such natural gas by, any person sub-
ject to the jurisdiction of the Commission
under the Natural Gas Act [15 U.S.C. 717 et
seq.], or otherwise prohibits the sale or trans-
portation in interstate commerce (within the
meaning of the Natural Gas Act) of natural
gas subject to such contract; or

(3) terminates, or grants any party the
option to terminate, any obligation under any
such contract as a result of such commin-
gling, sale, or {ransportation.

(b) Nutural gas covered by this chapter

For purposes of subsection (a) of this section,
the term ‘‘natural gas covered by this chapter”
means—
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(1) natural gas which is not committed or
dedicated to interstate commerce as of No-
vember 8, 1978;

(2) natural gas, the sale in interstate com-
merce of which—

(A) is authorized under section 3362(a) or

3371(b) of this title; or

(B) is pursuant to an assignment under
section 3372(a) of this title; and,

(3) natural gas, the transportation in inter-
state commerce of which is—

\.1) pursuant to any order under section
3362(c) or section 3363(b), (c), (d), or (h) of
this title; or

(B) authorized by the Commission under
section 3371(a) of this title.

(Pub, L. 95-621, title III, § 314, Nov. 9, 1978, 92
Stat. 3392.)

REFERENCES IN TEXT

The Natural Gas Act, referred to in subsec. (a)(1),
(2), is act June 21, 1838, ch, 556, 52 Stat. 821, as
amended, which is classified generally to chapter 15B
(§ T17 et seq.) of this title. For complete classification
of titis act to the Code, see section 717w of this title
and Tables.

§ 3375. Contract duration; right of first refusal; filing
of contracts and agreements

(a) Contract duration
(1) General rule

The Commission may, by rule or order,
specify the minimum duration of any con-
tract (other than any existing contract) for
the purchase of natural gas to which section
3431(a)(1XA) or (B) of this title is applicable.
In no case may the minimum contract dura-
tion specified under this paragraph applicable
to natural gas produced from any reservoir
exceed 15 years or, if less, the commercially
producible life of such reservoir. The provi-
sions of this paragraph shall not apply to con-
tracts of natural gas subject to the reguire-
ments of paragraph (3).

(2) Nondiscrimlnatory application

(A) In general

Excent as provided in subparagraph (B),
the Commission may not exercise the au-
thority provided under paragraph (1) in a
manner which—

(i) provides an advantage to interstate
pipelines by diverting supplies of natural
gas to interstate pipelines and thereby
denying adequate supplies of natural gas
to intrastate pipelines; or

(il) otherwise discriminates between
purchases by interstate pipelines and in-
trastate pipelines of natural gas.

(B) Speclal circumstances

The Commission may vary any require-
ment established under paragraph (1) with
respect to any contract by an interstate
pipeline or intrastate pipeline to the extent
necessary to respond to speclal circum-
stances.
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(3) Contracts for purchase of OCS natural gas

The Commission shall prescribe a rule
which shall require that any first sale con-
tract (other than any existing contract) for
the purchase of natural gas which is pro-
duced from any reservoir on the Outer Conti-
nental Shelf and which is new natural gas (as
defined in section 3312(b) of this title) or
high-cost natural gas (as defined in section
3317(eX1), (2), (3), or (4) of this title) shall be
for a duration of not less than 15 years or, if
lcss, the commercially producible life of the
reservoir,

(b) Offers; right of first refusal
(1) Applieation

This subsection shall apply with respect to
any natural gas which is committed or deci-
cated to interstate commerce on November 8,
1978, and which is—

(A) high-cost natural gas (as defined in
section 33IT7(c)(1), (2), (3), or (4) of this
title);

(B) new natural gas (as defined in section
3312(c) of this title); or

(C) natural gas produced from any new,
onshore production well (as defined in sec-
tion 3313(c) of this title).

This subsection shall not apply to any natu-
ral gas committed or dedicated to interstate
commerce solely by reason of section
3301(18)A)X)(i) of this title.

(2) Offer of sale

The Commission shall, by rule, require that
if natural gas subject to the requirements of
this subsection is produced on or after the
first day of the first month beginning after
November 9, 1978, a bona fide offer to sell
such natural gas must be made to the person
who, but for the provisions of section
3431(aX1XB) of this title (relating to deregu-
lation), would have been entitled pursuant io
the commitment or dedication of such natu-
ral gas to interstate commerce to receive such
natural gas if such natural gas were sold (or
any successor in interest to such person).

(3) Right of first refusal

The Commission shall, by rule, require that
following—

(A) the expiration or termination of any
contract with respect to the first sale of
natural gas subject to the requirements of
this subsection to the person who, but for
the provisions of section 3431(a)(1)B) of
this title (relating to deregulation), would
have been entitled pursuant to the commit-
ment or dedication of such natural gas to
interstate commerce to receive such natural
gas if such natural gas were sold (or any
successor in interest to such person), or

(B) any rejection of any bona fide offer,
described in paragraph (2), to sell natural
gas subject to the requirements of this sub-
section,

such person who would have been entitled to
receive such natural gas shall be granted a
right of first refusal of the first offer to seli
such natural gas which, subject to the exer-
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cise of any right of first refusal under this
paragraph, has been substantially accepted in
principle by another person in an arms-length
transaction.

(c) Filing of contracts und ancillary agrecments

The Commission may, by rule or crder, re-
guire any first sale purchaser of natural gas
under a new contract, a successor to an existing
contract, or a rollover contract to file with the
Commission a copy of such contract, together
with all ancillary agreements and any existing
contract applicable to such natural gas.

(Pub. L. 95-621, title III, § 315, Nov. 9, 1978, 92
Stat. 3393.)

SUBCHAPTER IV-NATURAL GAS
CURTAILMENT POLICIES

SUBCHAPTER REFERRED TO IN OTHER SECTIONS

This subchapter is referred to in title 42 section
8235e.

§ 3391. Naturai gas for essentiai agricultural uses

(a) General rule

Not later than 120 days after November 9,
1978, the Secretary of Energy shall prescribe
and make effective a rule, which may be
amended from time to time, which provides
that, notwithstanding any other provision of
law (other than subsection (b) of this section)
and to che maximum extent practicable, no cur-
tailment plan of an interstate pipeline may pro-
vide for curtailment of deliveries of natural gas
for any essential agricultural use, unless such
curtailment—

(1) does not reduce the quantity of natural
gas delivered for such use below the use re-
quirement specified in subsection (¢) of this
section; or

(2) is necessary in order to meet the re-
quirements of high-priority users.

(b) Curtailment priority not appiicable if aiternative
fuel avaiiable

If the Commission, in consultation with the
Secretary of Agriculture, determines, by rule or
order, that use of a fuel (other than natural
gas) is economically practicable and that the
fuel is reasonably available as an alternative for
any agricultural use of natural gas, the provi-
sions of subsection (a) of this section shall not
apply with respect to any curtailment of deliv-
eries for such use.

(¢) Determination of cssential agricultural use re-
quirements

The Secretary of Agriculture shall certify to
the Secretary of Energy and the Commission
the natural gas requirements (expressed either
as volumes or percentages of use) of persons (or
classes thereof) for essential agricultural uses
in order to meet the requirements of full food
and fiber production,

(d) Authority of Secretary of Agriculture to intervene

The Secretary of Agriculture may intervene
as a matter of right in any proceeding before
the Commission which is conducted in connec-
tion with implementing the requirements of
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the rule prescrited under subsection (a) of this
section.

(¢) Limitation

The Secretary of Agriculture may not exer-
cise any authority under this section for the
purpose of restricting the production of any
crop.

(f) Definitions
For purposes of this section—
(1) Essential agriculturai use

The term “essential agricultural use”, when
used with respect to natural gas, means any
use of natural gas—

(A) for agricultural production, natural
fiber production, natural flber processing,
food processing, food quality maintenance,
irrigation pumping, crop drying, or

(B) as a process fuel or feedstock in the
production of fertilizer, agricultural chemi-
calg, animal feed, or food,

whicn the Secrelary of Agriculture deter-
mines is necessary for full food and fiber pro-
duction,
(2) High-priority user

The term “high-priority user” means any
person who—

(A) uses natural gas in a residence;

(B) uses natural gas in a commercial es-
tablishment in amounts of less than 50 Mcf
on a prak day;

(C) uses natural gas in any s
tal, or similar institution; or

(D) uses natural gas in any other use the
curtailment of which the Secretary of
Energy determines would endanger life,
health, or maintenance of physical proper-
ty.

(Pub. L. 95-621, title IV, § 401, Nov. 9, 1978, 42
Stat. 3394.)

- ~al, hospi-

SECTION REFERRED TO IN OTHER SECTIONS

This section Is referred to in sections 3391a, 3392,
2393 of this title.

§ 3391a. Essential agricultural use defined

For the purposes of section 3391 of this title,
the term "“essential agricultural use” shall—

(1) include use of natural gas in sugar refin-
ing for production of alcohol;

(2) include use of natural gas for agricultur-
al production on set-aside acreage or acreage
diverted from the production of a commodity
(as provided under the Agricultural Act of
1949 [7 U.S.C. 1421 et seq.]) to be devoted to
the production of any commodity for conver-
sion into alcohol or hydrocarbons for use as
motor fuel or other fuels; and

(3) for the 5-year period beginning on June
30, 1980, include use of natural gas in the dis-
tillation of fuel-grade alcohol from food
grains or other biomass by facilities in exist-
ence on June 30, 1980, which do not have the
installed capability to burn coal lawfully.

(Pub. L. 96-294, title 11, § 273, June 30, 1980, 94
Stat. 711.)
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REFERENCES IN TEXT

The Agricultural Act of 1049, referied to in par. (2),
is act Oct. 31, 1049, ch, 792, 63 Stat. 1051, as amended,
which is classified principally to chapter 35A (§ 1421 ¢t
seq.) of Title 7, Agriculture. For complete classifica-
tion of this Act to the Code, see Short Title note set
out under section 1421 of Title 7 and Tables.

CODIFICATION

Section was enacted as part of the Biomass Energy
and Alcohol Fuels Act of 1980 which is title II of the
Energy Security Act, and not as part of the Natural
Gas Policy Act of 1978 which comprises this chapter.

§3392. Natural gas for essential indnstriai process
and feedstock uses

(a) General ruie

The Secretary of Energy shall prescribe and
make effective a rule which provides that, not-
withstanding any other provision of law (other
than subsection (b) of this section) and to the
maximum extent practicable, no interstate
pipeline may curtall deliveries of natural gas
for any essential industrial process or feedstock
use, unless such curtailment—

(1) does not reduce the quantity of natural
gas delivered for such use below the use re-
quirement specificd in subsection (c¢) of this
section;

(2) is necessary in order to meet the re-
quirements of high-priority users; or

(3) is necessary in order to meet the re-
quirements for essential agricultural uses of
natural gas for which curtailment priority is
established under section 3391 of this title.

(b) Curtaiiment priority applicabie oniy if aiternative
fuel not avaiiable

The provisions of subsectlon (a) of this sec-
tion shall apply with respect to any curtailment
of deliveries for any essential industrial process
or feedstock use on.y if the Commission deter-
mines that use of a fuel (other than natural
gas) is not economically practicable and that no
fuel is reasonably available as an alternative for
such use.

(c) Determination of essential industrial use require-
ments

The Secretary of Energy shall determine and
certify to the Commission the natural gas re-
quirements (expressed either as volumes or per-
centages of use) of persons (or classes thereof)
for essential industrial process and feedstock
uses (other than those referred to in section
3391(f)(1)X(B) of this title).

(d) Definitions
For purposes of this section—
(1) Essential industrial process or feedstock use

The term “essential industrial process or
feedstock use" means any use of natural gas
in an industrial process or as a feedstock
which the Secretary determines is essential.

(2) High-priority user

The term “high-priority user” has the same
meaning as givein such term in section
3391(£)(2) of this title.
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(Pub, L. 95-621, title IV, § 402, Nov. 9, 1978, 92
Stat. 3395.)

SEcTION REFERRED TO IN OTHER SECTIONS

This section Is referred to in section 3393 of this
title.

§ 3393. Establishment and implementation of prior-
ities

(a) Establishment of priorities

The Secretary of Energy shall prescribe the
rules under sections 3391 and 3392 of this title
pursuant to his authority under the Depart-
ment of Energy Organization Act [42 U.S.C
7101 et seq.] to establish and review priorities
for curtailments under the Natural Gas Act [15
U.S.C. 717 et seq.]).

(b) Implementation of priorities

The Commission shall implement the rules
prescribed under sections 3391 and 3392 of this
title pursuant to its authority under the De-
partment of Energy Organization Act [42
U.S.C. 7101 et seq.] to establish, review, and en-
force curtailments under the Natural Gas Act
[15 U.S.C. 7117 et seq.).

(Pub. L, 95-621, title IV, § 403, Nov. 9, 1978, 92
Stat. 3396.)

REFERENCES IN TEXT

The Department of Energy Organization Act, re-
ferred to in subsecs. (a) and (b), is Pub. L. 95-91, Aug.
4, 1977, 91 Stat. 565, as amended, which is classified
principally to chapter 84 (§7101 et seq.) of Title 42,
The Public Health and Welfare. For complete classifi-
cation cf this Act to the Code, see Short Title note set
out under section 7101 of Title 42 and Tables.

The Natural Gas Act, referred to in subsecs. (a) and
(b), is act June 21, 1938, ch. 556, 52 Stat. 821, as
amended, which Is classified generally to chapter 1B
(§ 717 et seq.) of this title. For complete classification
of this act to the Code, see section 717w of this title
and Tables.

§ 3394. Limitation on revoking or amending certaln
pre-1969 certificates of public convenience and
necessity

(a) General rule

The Commission may not, during the 10-year
period beginning on November 9, 1978, revoke
or amend any certificate of public convenience
and necessity issued before January 1, 1969,
under section 7 of the Natural Gas Act [15
U.S.C. T171] for the transportation of natural
gas owned by any electric utility except upon
the application of the person to whom such cer-
tificate was issued.

(b) Cormmmission curtailment authority

The limitation under subsection (a) of this
section shall not affect the authority of the
Commission to enforce any curtailment of de-
liveries of natural gus under the Natural Gas
Act [15 U.S.C. 717 et seq.).

(Pub. L. 95-621, title IV, § 404, Nov. 9, 1978, 92
Stat. 3396.)
REFERENCES IN TEXT

The Natural Gas Act, referred to in subgsec. (b), is act
June 21, 1938, ch. 556, 52 Stat. 821, as amended, which
is classified generally to chapter 15B (§ 717 et seq.) of
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this title. For complete classification of this act to the
Code, see section 717w of this title and Tables.

SUBCHAPTER V—ADMINISTRATION,
ENFORCEMENT, AND REVIEW

§ 3411, Geaeral rulemaking authority

(a) In general

Except where expressly provided otherwise,
the Commission shall administer this chapter.
The Commission, or any other Federal officer
or agency in which any function under this
chapter Is vested or delegated, is authorized to
perform any and all acts (including any appro-
priate enforcement activity), and to prescribe,
issue, amend, and rescind such rules and orders
as it may find necessary or appropriate to carry
out its functions under this chapter.

(b) Authority to d-.fine terms

Except where otherwise expressly provided,
the Commission is authorized to define, by rule,
accounting, technical, and trade terms used in
this chapter. Any such definition shall be con-
sistent with the definitions set forth in this
chapter.

(¢) Delegation of certain determinations

The Commission may delegate to an, <tate
agency (with the consent of such agency, any
of its functions with respect to sections 3315,
3316(b), and 3319(a)(1) and (3) of this title.

(Pub. L. 95-621, title V, § 501, Nov. 9, 1978, 92
Stat. 3396.)

§ 3412, Administrative procedure

(a) Administrative Procedure Act

Subject to subsection (b) of this section, the
provisions of subchapter IT of chapter 5 of title
5 shall apply to any rule or order issued under
this chapter having the applicability and effect
of a rule as defined in section 551(4) of title 5;
except that sections 554, 556, und 557 of such
title 5 shall not apply to any order under such
section 3363, 3362, or 3363 of this title.

(b) Opportunity for oral presentations

To the maximum extent practicable, an op-
portunity for oral presentation of data, views,
and arguments shall be afforded with respect to
any proposed rule or order described in subsec-
tion (a) of this section (other than an order
under section 3361, 3362, or 3363 of this titie),
To the maximum extent practicable, such op-
portunity shall be afforded before the effective
date of such rule or order. Such opportunity
shall be afforded no later than 30 days after
such date in the case of a walver of the entire
comment period under section 553(d)(3) of title
5, and no later than 45 days after such date in
all other cases, A transcript shall be made of
any such oral presentation.

(¢) Adjustments

The Commission or any other Federal officer
or agency authorized to issue rules or orders de-
scribed in subsection (1) of this section (other
than an order under section 3361, 3362, or 3363
of this title) shall, by rule, provide for the
making of such adjustments, consistent with
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the other purposes cf this chapter, as may be
necessary to prevent special hardship, inequity,
or an unfair distribution of burdens. Such rule
shall establish procedures which are available
to any person for the purpose of seeking an in-
terpretation, modification, or rescission of, ex-
ception to, or exemption from, such applicable
rules or orders. If any person is aggrieved or ad-
versely affected by the denial of a request for
adjustment under the preceding sentence, such
person may request a review of such denial by
the officer or agency and may obtain judicial
review in accordance with section 3416 of this
title when such denial becomes {inal. The offi-
cer or agency shall, by rule, establish proce-
dures, including an opportunity %or oral presen-
tation of data, views, and arguments, for consid-
ering requests for adjustment under this sub-
section.

(d) Procedures appiicable for incremental pricing de-
terminations respecting imports

Notwithstanding the preceding provisions of
this section, any determination made under sec-
tion 3347(c) of this title shall be made in ac-
cordance with the procedures applicable to the
granting of any authority under the Natural
Gas Act [15 US.C. 717 et seq.] to import natu-
rai gas or liquefied natural gas (as the case may
be).

(Pub. L. 95-621, title V, § 502, Nov. 9, 1978, 92
Stat. 3397.)

REFERENCES IN TEXT

The Natural Gas Act, referred to in subsec, (d), is act
June 21, 1978, ch, 556, 52 Stat. 821, as amended, which
is classified generally to chapter 15B (§ 717 et seq.) of
this title. For complete classification of this act to the
Code, see section 717w of this title and Tables.

§ 3413. Determinations for qualiifying under certain
categorics of natural gas

(a) General rule
(1) Deterniination

If any State or Federal agency makes any
final determination which it is authorized to
make under subsection (¢) of this section for
purposes of—

(A) applying the definition of new natural
gas under section 3312(c) of this title;

(B) deciding if certain natural gas pro-
duced from the Outer Continental Shelf
qualifies under section 3312(d) of this title
for the new natural gas ceiling price;

(C) applying the definition of new, on-
shore production well under section 3313(c)
of this title;

(D) applying the definition of high-cost
natural gas under section 3317(c) of this
title; or

(E) applying the definition of stripper
well natural gas under sectlon 3318(b) of
this title;

such determination shall be applicable under
this chapter for such purposes unless such de-
termination is reversed under the provisions
of subsection (h) of this section or unless such
State or Federal agency has waived its au-
thority under the provisions of subsection (c)
of this section.
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(2) Notice to Commission

Any Federal or State agency making 1 de-
termination under paragraph (1) shal, pro-
vide timely notice in writing of such det rmi-
nation to the Commission. Such notice hall
include such substantiation and be in st h a
manner as the Commission may, by rul., re-
quire.

(b) Commission review
(1) Authority to review and reverse

The Commission shall reverse any final
State or Federal agency determination de-
scribed in subsection (a} of this section if—

(A} it makes a finding that such determi-
nation is not supported by substantial evi-
dence in the record upon which such deter-
mination was made; and

(B) such preliminary finding and notice
thereof under paragraph (3} is made within

45 days after the date on which the Com-

mission received notice of such determina-

tion under subsection (a)(2} of this section
and the final such finding is made within

120 days after the date of the preliminary

finding.

(2) Remand on basis of Commission information

If—

(A) the Commission finds that a State or
Federal agency determination is not consist-
ent with information contained in the
public records of the Commission, and
which is rot part of the record upon which
such deiermination was made; and

(B} such preliminary finding and notice
thereof under paragraph (3) is made within
45 days after the date on which the Com-
mission received notice of such determina-
tion under subsection (a)(2) of this section
and the final such finding is made within
120 days after the date of the preliminary
finding,

it may remand the matter to such State or
Federal agency for consideration of such in-
formation, If such agency, after consideration
of the information transmitted to it by the
Commission, affirms its previous determina-
tion, such determination, as so affirmed, shall
be subject to review in accordance with this
subsection (other than this paragraph).

(3) Notice

The Commission shall provide notice of any
proposed finding under this subsection to the
Staie cr Federal agency which made such de-
termination and those parties identified in
the notice to the Commission of such deter-
mination.

(1) Judiciai review of Commisslon actions

(A) Remands

Any party identified in the notice to the
Commission of a determination by a State
or Federal agency may obtain review of any
finai decision by the Commission to remand
under paragraph (2) in the United States
Court of Appeals for any circuit in which
such party is located or has its principal
place of business, or in the United States
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Court of Appeals for the District of Colum-
bia circuit. The reviewing court shall re-
verse any such decision if it finds such deci-
sion is arbitrary or capricious.

(B) Findings

Any person aggrieved or ndversely affect-
ed by a final finding of the Commission
under paragraph (1) may within 60 days
thereafter file a petition for review of such
finding in the United States Court of Ap-
peals for any circuit in which the party in-
volved in such determination is located or
has its principal place of business, or in the
United States Court of Appeals for the Dis-
trict of Columbia circuit. The reviewing
court shalil reverse any such finding of the
Commission if the State or Federal agency
determination involved is supported by sub-
stantial evidence.

(¢) State authority
(1) Generai ruie

A Federal or State agency having regula-
tory jurisdiction with respect to the produc-
tion of natural ges is authorized to make de-
terminations referred to in subsection (a) of
this section.

(2) Waiver
(A) In generai

Any Federal or State agency may, in
whole or in part waive its authority to make
determinations referred to in subsection
(a)(1) of this section by entering into an
agreement in accordance with subpara-
graph (B). If such agency executes such a
waiver, the Commission shall, consistent
with the agreement, make the determina-
tions which would otherwise be made by
such Federal or State agency until the earli-
er of—

(i) the expiration of the period specified
in the agreement; or

(ii) the date such agency transmits to
the Commission written notice that it ter-
minates such waiver and assumes the au-
thority to make determinations referied
to in subsection (a)(1) of this section.

Any walver, or termination of any waliver,
shall not apply to any determination with
respect to any petition therefor which is
pending before such agency or the Commis-
sion (as the case may be) on the date on
which such a waliver or revocation is made.

(B) Agreements

Any waiver under subparagraph (A) may
be made only by a written agreement be-
tween the Federal or State agency involved
and the Commission. Any such agreement
shall set forth the terms and conditions ap-
plicable to such waiver.

(3) Procedures applicable

Determinations of a Fedeiral or State
agency referred to in subsection (a)(1) of this
section shall be made in accordance with the
procedures generally applicable to such
agency for the making of such determinations
or comparable determinations under the pro-
visions of Federal or State law, as the case
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may be, pursuant to which they exercise their
regulatory jurisdiction. The Commission may
prescribe the form and content of filings with
a Federal or State agency in connection with
determinations made under this section.

(4) Judiciai review

Any such determination referred to in sub-
section (a)(1) of this section made in accord-
ance with procedures described in paragraph
(3) shall not be subject to judicial review
under any Federal or State law except &s pro-
vided under subsection (b) of this section.

(d) Effect of determinat’ ns
For purposes of this chapter—
(1) General ruie

Any final determinution referred to in sub-
section (a)(1) of this section made by a Feder-
al or State agoncy (or by the Commission
under subsection (¢)(2) of this section) which
relates to any natural gas and which is no
longer subject to review by the Commission
under this sectlon or tu judicial revic shall
thereafter be binding with respect o such
natural ges. The preceding sentence shall not
apply to any final determination—

(A) if in making such determination the
Commission or such Federal or State
agency relied on any untrue statement of a
material fact; or

(B) if there was omitted a statement of
material fact necessary in order to make
the statements made not misleading, in
light of the circumstances under which
they were made, to the Federal or State
agency in making such final determination
or to the Commission in reviewing such de-
termination.

(2) Appiication of titie 18

Any untrue statement or omission of mate-
rial fact to a Federal or State agency upon
which the Commission reiied shall be deemed
to be statement or entry under section 1001
of title 18,

(e) Interim coiiection of maximum lawfui price
(1) Coliection of section 3319 price
(A) General ruie

Effective beginning on the first day of the
first month beginning after November 9,
1978, a seller of natural gas which is pro-
duced from a new well may, in accordance
with subpuragraph (B), charge and coliect
the appropriate maximum lawful price
under section 3319 of this title for any first
sale of such natural ges.

(B) Requirements

A seller may charge and make colinctions
under subparagraph (A) only in accordance
with the following requirements:

(1) Sworn statement

Before any such collection is made, the
seller shall file with the Commission and
any Federal or State agency having au-
thority to make determinations referred
to in subsection (a)}1) of this section, a
written sworn statement that such natu-
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ral gas is produced from a new well and
that such seller believes in good faith that
such natural gas is eligible unde~r this
chapter to be sold at a price not less than
the appropriate maximum lawful price
under section 3319 of this title.

(ii) Petition for determination

Within 90 days after November 9, 1978,
the seller files a petition to such Federal
or State agency for a determinatlon under
this section.

(iii) Coileetion subjeet to refund

Any such collection made by the seller
nending a determination under this sec-
tivii shall be collccted subject to a condi-
tion of refund, with interest, in the event
it is determined by such Federal or State
agency that the applicable maximum
lawful price is lower than that provided
under section 3319 of this title.

(2) Aiternate interim colleetion authority
(A) General ruie

Promptly after November 9, 1978, the
Commission shall, by rule or order, provide
one or more methods under which a seller
of natural gas may, in accordance with re-
quirements established, and for such period
as may be prescribed, under such rule or
order, charge and collect for any first sale
ot such natural gas the maximum lawful
price under subchapter I of this chapter for
which a petition is filed for a determination
under this section in any case in which such
price exceeds the appropriate maximum
lawful price under section 3319 of this title.

(B) Coliection subject to refund

Any such collection made by the seller
pending a determination under this section,
shali be collected subject to a condition of
refund, with interest. Such refund with in-
terest shall be paid, in accordance with the
rulz under subparagraph (A), unless it is de-
termined under this chapter that the appli-
cable maximum lawful price is equal to or
greater than that collected. In addition,
such seller shall comply with such require-
ments as the Commission shall prescribe in
the appiicable rule or order to provide ade-
quate assurance that funds, to the extent
attributable to a price in excess of the ap-
propriate maximum lawful price under sub-
chapter T of this chapter are available in
the event of such refund.

(3) Collection after initial determination
(A) Generai rule

Effective beginning on the date of the
notice of a determination under subsection
(a)(2) of this section, a seller of natural gas
covered by such determination may, in ac-
cordance with suhparagraph (B), charge
and collect the appropriate maximum
la“triful price applicable under such determi-
nation,

(B) Requirements

A seller may charge and make collections
under subparagraph (A) if such collection is
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subject to conditions prescribed by the
Commission to assure refund, with interest,
in the event it is determined under this
chapter that the applicable maximum
lawful price is lower than that provided
under section 3319 of this title.

(Pub. L. 95-621, title V, § 503, Nov. 9, 1978, 92
Stat. 3397.)

SECTION REFERRED TG IN OTHER SECTIONS

This section is referred to in sections 3312, 3313,
3317, 3318 of this title; title 26 sections 44D, 613A.

§ 3414. Enforcenient

(a) Generali ruie

It shall be unlawful for any person—

(1) to sell natural gas at a first sale price in
excess of any appiicable maximum lawful
price under this chapter; or

(2) to otherwise violate any provision of this
chapter or any rule or order under this chap-
ter.

(b) Civil enforcement
(1) In general

Except as provided in paragraphs (2) and
(3), whenever it appears to the Commission
that any person is engaged or about to engage
in any act or practicc which constitutes or
will constitute a violation of any provision of
this chapter, or of any rule or order thereun-
der, the Commission may bring an action in
the District Court of the United States for
the District of Columbia or any other appro-
priate district court of the United States to
enjoin such act or practice and to enforce
compliance with this chapter, or any rule or
order thereunder,

(2) Enforcement of emergency orders

Whenever it appears to the President that
any person has engaged, is engaged, or is
about te engage in acts or practices constitut-
ing a violation of any order under section
3362 of this title or any order or supplemen-
tal order issued under section 3363 of this
title, the President may bring a civil action in
any appropriate district court of the United
States to enjoin such acts or practices.

(3) Enforcement of incremental pricing

The Secretary, the Commission, or, on the
request of the Secretary of Energy or the
Commission, the Attorney General, may insti-
tute a civil action for injunctive or nther equi-
tabie reiief as may be appropriate to assure
compliance with the provisions of sectinn
3345 of this title requiring the passthrough of
surcharges paid under section 3344 of this
title by any local distribution company with
respect to nautral! gas delivered to incre-

‘80 in original. Probably should be “natural”.
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mentally priced industrial facilities served by
such company. Such action may be instituted
in any district court of the United States in
the State in which such local distribution
company conducts business or in the District
Court of the United States for the District of
Columbia.

(4) Relief available

In any action under paragraph (1), (2), or
(3), the court shall, upon a proper showing,
issue a temporaiy restraining order or pre-
liminary or permanent injunction without
bond. In any such action, the court may also
fssue a mandatory injunction commanding
any person to comply with any applicable
provision of law, rule, or order, or ordering
such other legal or equitable relief as the
court determines appropriate, including
refund or restitution.

(5) Criminal referral

The Commission may transmit such evi-
dence as may be available concerning any acts
or practices constituting any possible viola-
tions of the Federal antitrust laws to the At-
torney General who may institute appropri-
ate criminal proceedings.

(6) Civil penalties
(A) In general

Any person who knowingly violates any
provision of this chapter, or any provision
of any rule or order under this chapter,
shall be subject to—

(1) except as provided in clause (ii) a
civil penalty, which the Commission may
assess, of not more than $5,000 for any
one violation; and

(1i) a civil penalty, which the President
may assess, of not more than $25,000, in
the case of any viclation of an order
under section 3362 of this title or an order
or supplemental order under section 3363
of this title.

(B) Definition of knowing

For purposes of subparagraph (A) the
term “knowing” means the having of —
(i) actual knowledge; or
(i) the constructive knowledge deeraed
to be possessed by a reasonable individual
who acts under similar eircumstances.

(C) Each day separate violation

For purposes of this paragraph, in the
case of a continuing violation, each day of
violation shall constitute a separate viola-
tion,

(D) Statute of limitations

No person shall be subject to any civil
penalty under this paragraph with respect
to any violation occurring more than 3
years before the date on which such person
is provided notice of the proposed penaity
under subparagraph (E), The preceding sen-
tence shall not apply in any case in which
an untrue statement of material fact was
made to the Commission or a State or Fed-
eral agency by, or acquiesced to by, the vio-
lator with respect to the acts or omissions
constituting such violation, or if there was
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omitted a material fact necessary in order
to make any statement made by, or acqui-
esced to by, the violator with respect to
such acts or omissions not misleading in
light of circumstances under such state-
ment was made.

(E) Assessed by Commission

Before assessing any civil penalty under
this paragraph, the Comamission shall pro-
vide to such person notice of the proposed
penalty. Following receipt of notice of the
proposed penalty by such person, the Com-
misslon shall, by order, asssess ? such penal-
ty.

(F) Judicial review

If the civil penalty has not been paid
within 60 calendar days after the asscss-
ment order has been made under subpara-
graph (E), the Commission shall institute
an action in the appropriate district court
of the United States for an order affirming
the assessment of the civil penalty. The
court shall have authority to review de novo
the law and the facts involved, and shall
have jurisdiction to enter a judgment en-
forcing, modifying, and enforecing as so
modified, or setting aside in whole or in
part, such assessment.

(¢) Criminal penalties

(1) Violations of chapter

Except in the case of violations covered
under paragraph (3), any person who know-
ingly and willfully violates any provision of
this chapter shall be subject to—

(A) a fine of not more than $5,000; or

(B) imprisonment for not more than two
years; or

(C) both such fine and such imprison-
ment.

(2) Violation of rules or orders generally

Except in the case of violations covered
under paragraph (3), any person who know-
ingly and wilifully violates any rule or order
und2r this chapter (other than an order of
the Commission assessing a civil penalty
under subsection (b} (4XE) of this section),
shall be subject to a fine of not more than
$500 for each violation.

(3) Violations of emergency orders

Any person who knowingly and willfully
violates an order under section 3362 of this
title or an order or supplemental order under
section 3363 of this title shall be fined not
more than $50,000 {or each violation.

(1) Each day separate violation

For purposes of this subsection, each day of
violation shall constitute a separate violation.
(5) Definition of knowingly

For purposes of this subsection, the term
“knowingly', when used with respect to any
act or omission by any person, means such
person—

(A) had actual knowiedge; or

8o in original. Probably should be “assess",
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(B) had constructive knowledge deemed to
be possessed by a reasonable individual who
acts under similar circumstances.

(Pub. L. 95-621, title V, § 504, Nov. 9, 1978, 92
Stat. 3401.)

SECTION REFERRED TO IN OTHER SECTIONS

This section Is referred to in sections 3345, 3416 of
this title,

§ 3415, Intervention

(a) Authority to intervene
(1) Intervention as matter of right

The Secretary of Energy may intervene as a
matter of right in any proceeding relating to
the prorationing of, or other limitations
upon, natural gas production which is con-
ducted by any State agency having regulatory
jurisdiction over the production of natural
gas,

(2) Enforcement of right to intervene

The Secretary may bring an action in any
appropriate court of the United States to en-
force his right to intervene under paragraph
.

(3) Access to information

As an intervenor in a proceeding described
in subsection (a) of this section, the Secretary
shall have access to information available to
other parties to the proceeding if such infor-
mation is relevant to the issues to which his
participation in such proceeding relates. Such
information may be obtained through reason-
able rules relating to discovery of information
prescribed by the State agency.

(h) Access to State courts
(1) Review in State courts

The Secretary may obtain review of any de-
termination made in any proceeding de-
scribed in subsection (a)(1) of this section in
the appropriate State court if the Secretary
intervened or otherwise participated in the
original proceeding or if State law otherwise
permits such review.

(2) Participation as amicus curiae

In addition to his authority to obtain review
under paragraph (1), the Secretary may also
participate an * amicus curiae in any judicial
review of any proceeding described in subsec-
tion (a)(1) of this section,

(Pub. L. 95-621, title V, § 505, Nov. 9, 1978, 92
Stat. 3403.)

§ 3416, Judiciai review
(a) Orders
(1) In r,eneral

Th: provisions of this subsection shall
apply to judicial review of any order, within
the meaning of section 551(6) of title 5 (other
than an order assessing a civil penalty under
section 3414(b)4) of this title or any order
under sectlon 3362 of this title or any order
under section 3363 of this title), issued under

*So in original. Probably shouid be “as".
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this chapter and to any final agency action
under this chapter required to be made on
the record after an opportunity for an agency
hearing.

(2) Rehearing

Any person aggrieved by any order issued
by the Commission in a proceeding under this
chapter to which such person is a party may
apply for a rehearing within 30 days after the
issuance of such order. Any application for re-
hearing shall set forth the specific ground
upon which such application is based. Upon
the filing of such application, the Commis-
sion may grant or deny the requested rehear-
ing or modify the original order without fur-
ther hearing. Unless the Comiiission acts
upon such application for rehearing within 30
days after it is filed, such application shall be
dcemed to have been denied. No person may
bring an action under this section to obtain
judicial review of any order of the Commis-
sion unless—

(A) such person shall have made applica-
tion to the Commission for rehearing under
this subsection; and

(B) the Commission shall have finally
acted with respect to such application.

For purposes of this section, if the Commis-
sion fails to act within 30 days after the filing
of such application, such failure to act shall
be deemed final agency action with respect to
such application.

(3) Authority to modify orders

At any time before the filing of the record
of a proceeding in a United States Court of
Appeals, pursuant to paragraph (4), the Com-
mission may, after providing notice it deter-
mines reasonable and proper, modify or set
aside, in whole or in part, any order issued
under the provisions of this chapter.

(4) Judicial review

Any person who is a party to a proceeding
under this chapter aggrieved by any final
order issued by the Commission in such pro-
ceeding may obtain review of such order in
the United States Court of Appeals for any
circuit in which the party to which such
order relates is located or has its principal
place of business, or in the United States
Court of Appeals for the District of Columbia
circuit., Review shall be obtained by filing a
written petition, requesting that such order
be modified or set aside in whole or in part, in
such Court of Appeals within 60 days after
the final action of the Commission on the ap-
plication for rehearing required under para-
graph (2). A copy of such petition shall forth-
with be transmitted by the clerk of such
court to any member of the Commission and
thereupon the Commission shall file with the
court the record upon which the order com-
plained of was entered, as provided in section
2112 of title 28, Upon the filing of such peti-
tion such court shall have jurisdiction, which
upon the filing of the record with it shall be
exclusive, to affirm, modify, or set aside such
order in whole or in part. No objection to
such order of the Commission shall be consid-
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ered by the court if such objection was not
urged before the Commission in the applica-
tion for rehearing unless there was reason-
able ground for the failure to do so. The find-
ing of the Commission as to the facts, if sup-
ported by substantial evidence, shall be con-
clusive. If any party shall apply to the court
for leave to adduce additional evidence, and
shall show to the satisfaction of the court
that such addltional evidence is material and
that there were reasonable grounds for fail-
ure to adduce such evidence in the proceed-
ings before the Commission, the court may
order such additional evidence to be taken
before the Commission and to be adduced
upon the hearing in such manner and upon
such terms and conditions as the court decms
proper. The Commission may modify its find-
ings as to the facts by reason of the addition-
al evidencc so taken, and shall file with the
court such modified or new findings, which if
supported by substantial evidence, shall be
conclusive. The Commission shall also file
with the court its recommendation, if any, for
the modification or setting aside of the origi-
nal order. The judgment and decree of the
court, affirming, modifying, or setting aside,
in whole or in part, any such order of the
Commission, shall be final subject to review
by the Supreme Court of the United States
upon certiorari or certification as provided in
section 1254 of title 28.

(5) Orders remain effective

The filing of an application for rehearing
under paragraph (2) shall not, unless specifi-
cally ordered by the Commission, operate as a,
stay of the Commission’s order. The com-
mencement of proceedings under paragraph
(4) shall not, unless specificaily ordered by
the court, operate as a stay of the Commis-
sion's order.

(b) Review of rules and orders

Except as provided in subsections (a) and (¢)
of this section, judicial review of any rule or
order, within the meaning of section 551(4) of
title 5, issued under this chapter may be ob-
tained in the United States Court of Appeals
for any appropriate circuit pursuant to the pro-
visions of chapter 7 of title 5, except that the
second sentence of section 705 thereof shall not
apply.

(c) Judicial review of emergency orders

Except with respect to enforcement of orders
or subpenas under section 3364(a) of this title,
the Temporary Emergency Court of Appeals,
established pursuant to section 211(b) of the
Economic Stabilization Act of 1970, as amend-
ed, shall have exclusive original jurisdiction to
review all civil cases and controversies under
section 3361, 3362 or 3363 of this title, including
any order issued, or other action taken, under
such section. The Temporary Emergency Court
of Appeals shall have exciusive jurisdiction of
all appeals from the district courts of the
United States in cases and controversies arising
under section 3364(aX2) of this title; such ap-
peals shall be taken by thc filing of a notice of
appeal with the Temporary Emergency Court
of Appeals within thirty days after the entry of
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judgment by the district court. Prior to a final
judgment, no court shall have jurisdiction te
grant any injunctive relief to stay or dcfer the
implementation of any order issued, or action
taken, under section 3361, 3362, or 3363 of this
title.

(d) Judicial review of certain incremental pricing de-
terniinations

Notwithstanding the preceding provisions of
this section, any final determination made
under section 3347(c) of this title shall be sub-
ject to judicial review in accordance with the
provisions of the Natural Gas Act [15 U.S.C.
717 et seq.] applicable to judicial review of any
final determination respecting the grant or
denial of any authority to import natural gas or
liquefied natural gas.

(Pub. L. 95-621, title V, § 506, Nov. 9, 1978, 92
Stat. 3404.)

REFERENCES IN TEXT

Section 211(b) of the Economic Stabilization Act of
1970, as amended, referred to in subsec. (¢), is section
211(b) of Pub. L. 81-379, title 1I, Aug. 15, 1970, 84 Stat.
799, formerly set out as an Economic Stabilization
Provisions note under section 1904 of Title 12, Banks
and Banking.

The Natural Gas Act, referred to in subsec. (d), is act
June 21, 1938, ch. 556, 52 Stat. 821, as amended, which
is classified generaliy to chapter 15B (§ 717 et seq.) of
this title. For compiete classification of this act to the
Code, see section T17w of this Litle and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 3412 of this
title.

§ 3417. Congressional review

(a) Application

This section applies with respect to—

(1) any Jisapproval by concurrent resolu-
tion of a Presidential reimposition of maxi-
mum lawful prices under section 3332 of this
title;

(2) any congressional reimposition by con-
current resolution of maximum lawful prices
under section 3332 of this title; and

(3) any resolution of disapproval relating to
incremental pricing under section 3342(c) or
3346(d)(2) of this title.

(b) Determination of calendar days of continuous
seusion

In determining calendar days of continuous
session for purposes of provisions of this chap-
ter providing for disapproval under this sec-
tion—

(1) continuity of session is broken only by
an adjournment of Congress sine die; and

(2) the days on which either House is not in
session because of an adjournment of more
than 3 days to a day certain are excluded in
the computation of the 30-calendar-day
period involved.

If both Houses are not in session on the day
any submittal subject to disapproval is received
by the appropriate officers of each House, for
purposes of this section such submittal shall be
deemed to have been submitted on the first suc-
ceeding day on which both Houses are in ses-
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that House in the case of resoiutions de-
scribed by paragraph (2) of this subsection;

sion. If both Houses of the Congress do not re-
ceive a submittal on the same day, it shall not

be considered to be received by either House
until the day on whlch both Houses receive it.

(¢) Resolution

For purposes of this section, and sections
3332, 3342, and 3346 of this title—

(1) Concurrent resoiution disapproving reimposi-
tion of price ceilings

The term “concurrent resolution of disap-
proval”, when used with respect to reimposi-
tion of maximum lawful prices under section
3332(c)(1) of this title, means a resolution the
matter after the resolving clause of which is
as follows: “That the Congress does not ap-
prove of the reimposition of maximum lawful
prices for first sales of natural gas under sec-
tion 122(c)(1) of the Natural Gas Policy Act
of 1978 [15 U.S.C. 3332(c)(1)] pursuant to the
transmittal by the President to the Congress

19 .”, the blank spaces
being filled with the appropriate date.

(2) Concurrent resolution effecting reimposition of
price ceilings

The term “concurrent resolution”, when
used with respect to reimposition of maxi-
mum lawful prices under section 3332(¢c)2) of
this title, means a resolution the matter after
the resolving clause of which is as foilows:
That ¢ the Congress favors reimposition of
maximum lawful prices for first sales of natu-
ral gas as provided for under section 122(c)(2)
of the Natural Gas Policy Act of 1978 (15
U.S.C. 3332(¢)(2)1".

(3) Resolutlon of disapprovai of incremental pric-
ing action

The term “resolution of disapproval’’, when
used with respect to incremental pricing
rules, means & resolution the matter after the
resolving clause of which is as follows: ‘““That
the does not approve the pro-
posed rule under section of the Natural
Gas Policy Act of 1978 (15 U.S.C. 3301 et seq.}
(relating to incremental pricing of natural
gas) ‘. copy of which was trasnmitted ® to the
Congress on ., the first blank
being filled with the House in which such res-
olution is introduced, the second blank space
being filled with the section under which pro-
posed rule was issued, and the following
blank spaces being filied with the appropriate
date. For purposes of this paragraph, the
term “rule” means any rule or any amend-
ment thereto (other than a technical or cleri-
cal amendment),

(d) Expedited procedure
(1) Congressional rulemaking power

This subsection is enaeted by Congress—

(A) as an exercise of the rulemaking
power of the Senate and the House of Rep-
resentatives, respectively, and as such it is
deemed a part of the ruies of each House,
respectively, but applicable only with re-
spect to the procedure to be followed in

*So in original. Probably should be preceded by a quotation
mark.

*So in original. Probably shouid be "transmitted".

and it supersedes other rules only to the
extent that it is inconsistent therewith; and

(B) With ¢ full recognition of the constitu-
tional right of either House to change the
rules (so far as relating to the procedure of
that House) at any time, in the same
manner and to the same extent as in the
case of any other rule of the House,

(2) Referral

A resolution described by paragraph (2)
once introduced with respect to any submittal
shall irnmediately be referred to a committee
(and all resolutions with respect to the same
submittal shall be referred to the same com-
mittee) by the President of the Senate or the
Speaker of the House of Representatives, as
the case may be,

(3) Discharge
(A) In general

If the committee to which a resolution
with respect to a submittal has been re-
ferred has not reported it at the end of 20
calendar days after its referral, it shall be in
order to move either to discharge the com-
mittee from further counsideration of such
resolution or to discharge the committee
from further consideration of any other res-
olution with respect to such submittal
which has been referred to the committee.

(B) Motions

A motion to discharge may be made only
by an individual favoring the resolution,
shall be highly privileged (except that it
may not be made after the committee has
reported a resolution with respect to the
same submittal) and debate thereon shall
be limited to not more than one hour, to be
divided equally between those favoring and
those opposing the resolution. An amend-
ment to the motion shall not be in order,
and it shall not be in order to move to re-
consider the vote by which the motion was
agreed to or disagreed to.

(C) Renewal

If the motion to discharge is agreed to or
disagreed to, the motion may not be re-
newed, nor may another motion to dis-
charge the committee be made with respect
to any other resolution with respect to the
same submittal,

(4) Floor consideration
(A) Motion to consider

When the committee has reported, or has
been discharged from further consideration
of, a resolution, it shall be at any time
thereafter in order (even though a previous
motion to the same effect has been disa-
greed to) to move to proceed to the consid-
eration of the resolution. The motion shall
be highly privileged and shall not be debat-
able. An amendment to the motion shail
not be in order, and it shall not be in order

*So in original. Probabiy shouid be “with",
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to move to reconsider the vote by which the
motion was agreed to or disagreed to.

(B) Debate and consideration

Debate on the resolution referred to in
subparagraph (A) of this paragraph shall be
limited to not more than 10 hours, which
shalt be divided equally between those fa-
voring and those opposing such resolution.
A motion further to limit debate shall not
be debatable. An amendment to, or motion
to recommit, the resolution shall not be in
order, and it shall not be in order to move
to reconsider the vote by which such resolu-
tion was agreed to or disagreed to.

(6)7 Determination on motions

(A) Maotions to postpone or to proceed to other
business

Motions to postpone, made with respect
to the discharge from committee, or the
consideration of a resolution and motions to
proceed to the consideration of other busi-
ness, shall be decided without debate,

(B) Appeals from the decision of the Chair

Appeals from the decision of the Chair re-
lating to the application of the rules of the
Senate or the House of Representatives, as
the case may be, to the procedure relating
to a resolution shall be decided without
debate.

(7) Subsequent action

Notwithstanding any of the provisions of
this subsection, if a House has approved a res-
olution with respect to a submittal, then it
shall not be in order to consider in that
House any other resolution with respect to
the same such submittal.

(Pub. L. 95-621, title V, § 507, Nov. 9, 1978, 92
Stat. 3406.)

REFERENCES IN TEXT

The Natural Gas Policy Act of 1978, referred to in
subsec. (¢)(3), Is Pub. L. 95-621, Nov. 9, 1978, 92 Stat,
3350, which is classified generally to this chapter
(§ 3301 et seq.). For complete classification of this Act
to the Code, see Short Title note set out under section
3301 of this title and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section Is referred to In sections 3332, 3342,
3346 of this title.

§ 3418, Applicabiiity of other Federal statutory provi-
sions relating to information-gathering

In order to obtain information for the pur-
pose of carrying out its functions under this
chapter, the Commission shall have thc same
authority as is vested in the Secretary under
T151(a) of title 42 with respect to the exercise
of authority under section 796(b) of this title
and section 772(b), (c), and (d) of this title.

(Pub. L. 95-621, title V, § 508(b), Nov. 9, 1978, 92
Stat. 3408.)

'So In original. Subsec. (d) was enacted without a par. (5),
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SUBCHAPTER VI—-COORDINATION WITH
NATURAL GAS ACT; MISCELLANEOUS
PROVISIONS

§ 3431, Coordination with the Natural Gas Act

(a) Jurisdicticn of the Commission under the Naturai
Gas Act

(1) Sales
(A) Naturai gas not committed or dedicated

For purposes of section 1(b) of the Natu-
ral Gas Act [15 U.S.C. 717(b)], effective on
the first day of the first month beginning
after November 9, 1978, the provisions of
the Natural Gas Act [15 U.S.C. 717 et seq.]
and the jurisdiction of the Commission
under such Act shall not apply to natural
gas which was not committed or dedicated
to interstate commerce as of November 8,
1978, solely by reason of any first sale of
such natural gas.

(B) Committed or dedicated natural gas

Effective beginning on the first day of the
first month beginning after November 9,
1978, for purposes of section 1(b) of the
Natural Gas Act [15 U.S.C. 717(b)], the pro-
visions of such Act [15 U.S.C. 717 et seq.]
and the jurisdiction of the Commission
under such Act shall not apply solely by
reason of any first sale of natural gas which
is committed or dedicated to interstate com-
merce as of November 8, 1978, and which
is—

(1) high-cost natural gas (as defined in
section 3317(c)(1), (2), (3), or (4) of this
title);

(i) new natural gas (as defined in sec-
tion 3312(c) of this title); or

(iii) natural gas produced from any new,
onshore production well (as defined in
section 3313(c) of this title).

(C) Authorized sales or assignments

For purposes of section 1(b) of the Natu-
ral Gas Act [15 U.S.C. T17(b)], the provi-
sions of the Natural Gas Act [15 U.S.C. 717
et seq.] and the jurisdiction of the Commis-
sion under such Act shall not apply by
reason of any sale of natural gas—

(i) authorized under section 3362(a) or

3371(b) of this title; or

(ii) pursuant to any assigned authorized
under section 3372(a) of this title.

(D) Natural-gas company

For purposes of the Natural Gas Act [15
U.S.C. 717 et seq.]l, the term *natural-gas
company" (as defined in section 2(6) of such
Act [156 U.S.C. 7117a(6) et seq.]) shall not in-
clude any person by reason of, or with re-
spect to, any sale of natural gas if the provi-
sions of the Natural Gas Act and the juris-
diction of the Commission do not apply to
such sale solely by reason of subparagraph
(A), (B), or (C) of this paragraph.

(E) Aiaskan natural gas

Subparagraph (B)ii) and (iii) shall not
apply with respect to natural gas produced
from the Prudhoe Bay unit of Alaska and
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transported through the transportation
system approved under the Alaska Natural
Gas Transportation Act of 1976 [156 U.S.C.
719 et seq.].

(2) Transportation
(A) Jurisdiction of the Commission

For purposes of section 1(b) of the Natu-
ral Gas Act [15 U.S.C. 717(b)] the provi-
sions of such Act [15 U.S.C. 717 et seq.] and
the jurisdiction of the Commission under
such Act shall not apply to any transporta-
tion in interstate commerce of natural gas if
such transportation is—

(i) pursuant to any order under section
3362(¢c) or section 3363(b), (¢), (d), or (h)
of this title; or

(i1) authorized by the Commission under
section 3371(a) of this title.

(B) Natural-gas company

For purposes of the Natural Gas Act [15
U.S.C. 717 et seq.], the term ‘“natural-gas
company' (as defined in section 2(6) of such
Act [15 U.S.C. 717a(6)]) shall not include
any person by reason of, or with respect to,
any transportation of natural gas if the pro-
visions of the Natural Gas Act and the ju-
risdiction of the Commission under the Nat-
ural Gas Act do not apply to such transpor-
tation by reason of subparagraph (A) of
this paragraph.

(b) Charges deemed just and reasonable
(1) Sales
(A) First sales

Subject to paragraph (4), for purposes of
sections 4 and 5 of the Natural Gas Act [15
U.S.C. T17c, 717d], any amount paid in any
first sale of natural gas shall be deemed to
be just and reasonable if—

(i) such amount does not exceed the ap-
plicable maximum lawful price estab-
lished under subchapter I of this chapter;

or

(ii) there is no applicable maximum
lawful price solely by reason of the elimi-
nation of price controls pursuant to part
B of subchapter I of this chapter.

(B) Emergency sales

For purposes of sections 4 and 5 of the
Natural Gas Act [15 U.S.C. T17¢, 717d], any
amount paid in any sale authorized under
section 3362(a) of this title shall be deemed
to be just and reasonable if such amount
does not exceed the fair and equitable price
established under such section and applica-
ble to such sale.

(C) Sales by intrastate pipelines

For purposes of sections 4 and 5 of the
Natural Gas Act [156 U.S.C. T17¢, 717d] any
amount paid in any sale authorized by the
Commission under section 3371(b) of this
title shall be deemed to be just and reason-
able if such amount does not exceed the
fair and equitable price established by the
Commission and applicable to such sale.

(D) Assignments

For purposes of sections 4 and 5 of the
Natural Gas Act [15 U.S.C. T17¢, 717d], any
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amount paid pursuant to the terms of any
contract with respect to that portion of
which the Commission has authorized an
assignment authorized under section
3372(a) of this title shall be deemed to be
just and reasonable if such amount does not
exceed the applicable maximum lawful
price established under subchapter I of this
chapter,

(E) Affiliated entities ilmitation

For purposes of paragraph (1), in the case
of any first sale between any interstate
pipeline and any affiliate of such pipeline,
any amount paid in any first sale shall be
deemed to be just and reasonable if, in addi-
tion to satisfying the requirements of such
paragraph, such amount does not exceed
the amount paid in comparable first sales
between persons not affiliated with such in-
terstate pipeline.

(2) Other charges
(A) Allocation

For purposes of sections 4 and 5 of the
Natural Gas Act [15 U.S.C. T17¢c, 717d}, any
amount paid by any interstate pipeline for
transportation, storage, delivery or other
services provided pursuant to any order
under section 3363(b), (c), or (d) of this title
shall be deemed to be just and reasonable if
such amount is prescribed by the President
under section 3363(hj(1) of this title.

(B) Transportation

For purposes of sections 4 and 5 of the
Natural Gas Act [15 U.S.C. 717¢, 717d), any
amount paild by any interstate pipeline for
any transportation authorized by the Com-
mission under section 3371(a) of this title
shall be deemed to be just and reasonable if
such amount does not exceed that approved
by the Commission under such section.

(c) Guaranteed passthrough
(1) Certificate may not he denied based upon price

The Commission may not deny, or condi-
tion the grant of, any certificate under sec-
tion 7 of the Natural Gas Act (15 U.S.C. 717f]
based upon the amount paid in any sale of
natural gas, if such amount is deemed to be
Just and reasonable under subsection (b) of
this section.

(2) Recovery of just and reasonable prices paid

For purposes of sections 4 and 5 of the Nat-
ural Gas Act [156 U.S.C. T17¢, 717d], the Com-
mission may not deny any interstate pipeline
recovery of any amount paid with respect to
any purchase of natural gas if—

(A) under subsection (b) of this section,
such amount is deemed to be just and rea-
sonable for purposes of sections 4 and 5 of
such Act (15 U.S.C. 717c, 717d], and

(B) such recovery is not inconsistent with
any requirement of any rule under section
3341 of this title (including any amendment
under section 3342 of this title),

except to the extent the Commission deter-
mines that the amount paid was excessive due
to fraud, abuse, or similar grounds.
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(Pub. L. 95-621, title VI, § 601, Nov. 9, 1978, 92
Stat. 3409.)

REFERENCES IN TEXT

The Natural Gas Act, referred to in subsec.
(a)1)A), (B), (C), (1:- (2)(A), (B), is act June 21, 1938,
ch. 556, 52 Stat. 821, us amended, which is classifled
generally to chapter 156B (§ 717 et seq.) of this title,
Ior complcte classification of this act to the Code, see
section 717w of this title and Tables.

The Alaska Natural Gas Transportation Act of 1976,
referred to in subsec. (a)}1XE), is Pub. L. 94-586, Oct.
22, 1976, 90 Stat. 2903, as amended, which is classified
generally to chapter 15C (§ 719 et scq.) of this title.
For complete classification of this Act to the Code, see
Short Title note set out under section 719 of this title
and Tables.

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 3372, 3375 of
this title.

§ 3432, Effect on State laws

(a) Authority to prescribe lower maximum fawful
prices

Nothing in this chapter shall affect the au-
thority of any State to establish or enforce any
maximum lawful price for the first sale of natu-
ral gas produced in such State which does not
exceed the applicable maximum lawful price, if
any, under subchapter I of this chapter.

(b) Common carriers

No person shall be subject to regulation as a
common carrier under any provision of Federal
or State law by reason of any transportation—

(1) pursuant to any order under section
3362(c) or section 3363(b), (e¢), (d), or (i) of
this title; or

(2) authorized by the Commission under
section 3371(a) of this title.

(Pub. L. 95-621, title VI, § 602, Nov. 9, 1978, 92
Stat. 3411.)

CHAPTER 61—SOFT DRINK INTERBRAND

COMPETITION

Sec.

3501. Exclusive territorial licenses to manufacture,
distribute, and sell trademarked soft drink
products; ultimate resale to consumers;
substantial and effective competition.

3502. Price fixing agreements, horizontal re-
straints of trade, or group boycotts.

3503. Definition.

§ 3501. Exclusive territorial licenses to manufacture,
distribute, and sell trademarked soft drink prod-
ucts; ultimate resale to consumers; substantial
and effective competition

Nothing contained in any antitrust law shall
render unlawful the inclusion and enforcement
in any trademark licensing contract or agree-
ment, pursuant to which the licensee engages
in the manufacture (including manufacture by
a sublicensee, agent, or subcontractor), distribu-
tion, and sale of a trademarked soft drink prod-
uct, of provisions granting the licensee the sole
and exclusive right to manufacture, distribute,
and sell such product in a defined geographic
area or limiting the licensee, directly or indi-
rectly, to the manufacture, distribution, and
sale of such product only for ultimate resale to
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consumers within a defined geographic area:
Provided, That such product is in substantial
and effective competition with other products
of the same general class in the relevant
market or markets.

(Pub. L. 96-308, § 2, July 9, 1980, 94 Stat, 939.)

SHORT TITLE

Section 1 of Pub, L, 96-308 provided that: “This Act
[enacting this chapter] may be cited as the ‘Soft
Drink Interbrand Competition Act'.”

SUSPENSION OF STATUTE OF LIMITATIONS ON INSTITU-
TION OF ANTITRUST PROCEEDINGS BY UNITED STATES;
ENFORCFMENT OF TRADEMARK LICENSING AGREEMENT
Provisions CONCERNING SOFT DRINK PropucTs

Section 4 of Pub., L. 96-308 provided that: “In the
case of any proceeding instituted by the United States
described in subsection (i) of section 5 of the Clayton
Act (relating to suspension of the statute of limita-
tions on the institution of proceedings by the United
States) (15 U.S.C. 16(i)) which is pending on the date
of the enactment of this Act [July 9, 19801, that sub-
section shall not apply with respect to any right of
action referred to in that subsection based in whole or
in part on any matter complained of in that proceed-
ing consisting of the existence or enforcement of any
provision described in section 2 of this Act [this scc-
tion} in any trademark licensing contract or agree-
ment described in that section.”

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in section 3502 of this
title,

§ 3502. Price fixing agreements, horizontal restraints
of trade, or group boycotts

Nothing in this chapter shall be construed to
legalize the enforcement of provisions described
in section 3501 of this title in trademark iicens-
ing contracts or agreements described in that
section by means of price fixing agreements,
horizontal restraints of trade, or group boy-
cotts, if such agreements, restraints, or boycotts
would otherwise be unlawful,

(Pub. L. 96-308, § 3, July 9, 1980, 94 Stat. 939.)

§ 3503, Definition

As used in this chapter, the term “antitrust
law"” means the Sherman Act (15 U.S.C. 1 et
seq,), the Clayton Act (15 U.S.C. 12 et seq.), and
the Federal Trade Commission Act (15 U.S.C.
41 et seq.).

(Pub. L. 96-308, § 5, July 9, 1980, 94 Stat. 939.)

REFERENCES IN TEXT

The Sherman Act (15 U.S.C. 1 et seq.), referred to in
text, is act July 2, 1890, ch, 647, 26 Stat. 209, as amend-
ed, which is ciassified to sections 1 to 7 of this titie.
For complete classification of this Act to the Code, see
Short Title note set out under section 1 of this title
and Tables.

The Clayton Act (15 U.S.C. 12 et. seq.), referred to in
text, is act Oct. 15, 1914, ch., 323, 38 Stat. 730, as
amended, which is classified generally to sections 12,
13, 14 to 19, 20, 21, and 22 to 27 of this title, and sec-
tions 52 and 53 of Title 29, Labor. For further details
and complete classification of this Act to the Code, see
Refercnces in Text note set out under section 12 of
this titic and Tables.

The Federal Trade Commission Act (16 U.S.C. 41 et
seq.), rcferred to in text, is act Sept. 26, 1914, ch, 311,



