
NOTICES 

1 'DEPARTMENT OF LABOR 
, Pension and Welfare Benefit Programs 

Tmnsact!on Exemption 77-10] 

@ EMPLOYEE BENEFIT PLANS 
Class Exemption From Prohibitions Re- 

specting Certain Transactions in Which 
Multiemployer and Multiple Employer 
Plans Are Involved Pursuant to Applicab 
tion Filed by National Coordinating Com- 
rni*ee for Multiemployer Plans (Appli. 
catlon No. L-562) 

AGENCY: Department of Labor. - 
ACTION: Grant of class exe&ptipn. 
S b 7 f A R Y :  This exemption, which 
complements a class exemption issued Lq 
March, 1976 (41 FR 12740, March 26. 
1976). enables a multiple employer plan 
to share odck space and administrative 
services and goods, to lease office space 
or provide administrative services or to 
sell or lease goods to a participati~g em- 
ployee organization, participating em- 
ployer, or participating employer asso- 
ciation. or to another multiple employer 
Plan, provided certain conditions are met. 
In the absence of this exemption, certain 
aspects of these transactions might be 
prohibited by section 406(b) (2) of the 
Employee Retirement Income Security 
Act of 1974 (the Act). . . - - . -. . . - - - . . . 
FOR l k l R 7 k . E ~  DWORAMATION CON- 
TACT: 

Mr. Daniel J. Shapiro, Room C-4508, 
Plan Beneflts Security Dit-ision. Omce 
of the Solicitor, Department of Labor. 
200 Constitution Avenue m.. Wash- 

-1ngton. D.C. 20210. (202-523-7931). 
JTPLEPcNTARY - INFORMATION : 

'. .. n May 3, 1977, notice was published in 
the FEDERAL REGISTER (42 FR 22428) that  
the Department of Labor had under con- 

e sideration a proposed class exemption 
from the restrictions of section 406(b) 
(2)  of the Act. The proposed class ex- 
emption. which mas requested in a n  
application (No. t 5 6 2 )  filed by the Na- 
tional Coordhating Committee for ~Mul- 
iiemployer Plans, would hzve exempted 
ihe sharing of office space and adminis- 
trative services and goods, leasing of 

.office space or the provision of adminis- 
trative services or sale or  leasing of gmds 
by a multiple employer plan to a pzrtici- 
p a t h g  employee organization. partici- 
pating employer, or participating em- 
plover association. or ta another such 
multiple employer plan which is a party 
in interest with respect to such plan or 
Plans. 

The application was filed and the ex- 
emption was proposed in accordance 
with the procedures set forth in ERISA 
Procedure 75-1 (40 FR 18471. Aprll 28. 
1975). All Interested persons were in- 
vited to submit comments on the pro- 
posed exerngtion. 

Several comments Fere received with 
regard to the proposed exemation, all 
supporting the grant of the exemption 

'o commentators, while supportlng the 
suggested certain changes. 

1.. Leasin.q of of ice  space. Txo com- 
mentators noted that the proposed c l s s  
exemption was icknded to be ideztical 
in scope to that granted in a r t  C of Pro- 
hibited Transaction E:<emption 76-1 (41 
FP. 12740, Mar. 26, 1976). In this respect, 
they observed that the proposed class 
exemption did not effectively permit 
plans to lease office space to participat- 
ing emaloyers. The comments also noted, 
as did the application, that the typical 
situation for which the exemption should 
be applicable involves the leasing of a 
single parcel of real property to an em- 
ployer. Under this circumstance, how- 
ever, the leasing of office space would 
fail to satisfy the definition of "qualifp- 
ir.g employer real prpperty" because it 
would not be geographically dispersed 
and. thus, vould fail to n e e t  oce of the 
conditions imposed by the proposed es- 
emption. The Department has.accepted 
these comments. Accordir.gly, paragraph 
(b) !2) of section I of the proposal, which 
mould have required more than one par- 
cel of employer real property, has been 
deleted. As revised, the class exemption 
now affords relief from the prohibitions 
of section 406(b) (2)  for the leasing of 
any ofice space by multiple employer 
plans to participating employers without 
regard to whether such oftice space con- 
stitutes qualifying emwlouer reai DroD- 
erty under section 407id)i4! of the  it. 
I t  is-emphasized, however, tha t  any such 
lease still must satisfy the conditions of 
section I (c)  of part C of Prohibited 
Transactibn Exemption 7 6 1  to be es- 
empt from the provisions of sectiocs 
406'Ia) (1) (E), 406(a) (2)  and 407(a) of 
the Act. 

2. Sharing of once  space, goods or 
services between related multiple em- 
ployer plans. One commect suggested 
that  the proposed exemption be brozd- 
e ~ e d  to permit related plans, which are 
not necessarily parties in interest n-iL3 
respect to one another, to share office 
.space. goods and administrative sen-ices 
on a pro-rata basis. The comrnenf incii- 
cated - that when related plans share 
oBce space, goods or administrative serv- 
ices on a pro-rata basis, even if they are 
not parties in interest !as defined in sec- 
tion 3(14) of the Act) v i th  respect to 
one another, common trustees may face 
a problem .under section 108(b) (2) be- 
cause the  truskes, in determining the 
allocation of costs. 'will be representing 
parties with adverse interests. The com- 
ment has been accepted and incorpo- 
mted in this class exemption because the 
Department believes that  i t  is desirable 
to have common trustees v h o  are famil- 
lar with the industry and the relation- 
ships of the plans, and the exenption, as 
granted. contalns suf6cient safepdards 
so as to minimize potential abuses. 

GENERAL I x ~ ~ ~ ? ~ ~ ~ ~ ~ ~  
The attention of interested persops b 

dlrected to the following: 
(1) The fact that a tr32jtiction is L.he 

subject of a n  exemption granted under 
section 408ia! of the -4ct does not relieve 
a flduciarp or other psrty in interest 
with respect to a plan to which the ex- 
ernptiot: is applicable from certain other 
provisions of the -Act, including any pro- 

hibit& trarsaction provisions to vhich 
the exemption does not apply and the 
general fiduciary responsibility provi- 
sions of section 404 of the Act ';$ick. 
anong other things, require a Sduciaz 
to discherge his dupes respecdnz tk;?. 
plan solely in tlle in$-erest of the plan's 
participants and beneficiaries and in a 
prudent fashion in &cordance Kith sec- 
tion 404(a) (1) (B) of the Act. 

(2)  This exemption does not extend 
to transactions prohibited under sections 
406(a). 406(b) (1) and (3) and section 
407(a) of the Act. However, see part C 
of Prohibited Transaction Exemption 
76-1 (41 FFt 12710. March 26. 1976) for 
an  exemption from the restrictions of 
sect!ons 406(a) and 407ia) for Lie trans- 
actions desc5bed herein. 

(3)  The exemption set forth he:-ein 
is supplemental to, and not in derogation 
of, any other provisions of the Act, in- 
cluding statutory exemptions acd trac- 
sitional rules. Furthermore, the fact thst. 
a'tramaction is subject to an adminis- 
trative or statutory exemption is not dis- 
positive of whether the transaction is k 
fact a prohibited transaction. 

( 4 )  The class exemption is' applicable 
to a particular transaction only if ;he 
tramaction satisfies the conditio'ns spec- 
ifiedh the class exemption. 

(5)  In accordance with section 408(a) 
of the Act, and based upon the entire 
record, including the written commezts 
submitted Ln response to the notice of 
Mey, 3. 1977. the Department makes the 
following determinations : 

( i)  The class exemption set forr,h 
herein is administratively feasible ; 

( i i )  I t  is in the interests of plars axd 
of their participants and beneficiaries; 
and 

(iii) I t  is protective of the rights of 
participants and beneficiaries of placs. 

Accordingly, che follon~ing exemption 
is hereby granted under authority of sec- 
tion 308(a) of the Act and in accordance 
with the procedures set forth in ERISA 
Procedure 75-1 (40 m 18471, Aprll 28. 
1975) : 

Sec. I-Prospective. Effective Juiie 17. 
1973, the restrictions of section 406(5? 
(2) of the Act shall not apply to the 
sharing of office space, administrative 
senices or go+ or the leasing of office 
space or the provision of administrative 
serp-ices or-sale or lesshg of goods by a 
multiple employer plan established in ac- 
cordance with the  requirements for rep- 
resentation on the board of trustees im- 
~ o s e d  by section 302(c) (5)  of the Labor 
Mmagement Relations A C ~ .  1947 
(LMRA) to a participating empioyee or- 
ganization, partlcipatin! employer, or 
partlcipating employer association, or to 
another such multiple employer plan 
which is a ?arty in interest with respect 
to +Ae plan or to which it is related by 
virtue of having common trustees, pro- 
v!ded that  the following conditions are 
me;: 

(a1 With respect to the sha lkg  of 0:- 
'fice sgace, administrative services m d  
goods, the costs of securir-g such s??.ce. 
serzicns and goods 3ze sssesed and wid  
on a prorata basis w i t h  respect TO ezch 
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, party's use of such pace, services and 
goods. 

(b)  With respect to the Ieashg Of such 
bffice space or the provision of sudh ad- 

4 mfnfstrative services or other M e  or 
leasing of goods, the plan receive rea- 
sonable compensation for such llasing. 
or the provlslon of duch services br the 
sale or leasing of such goods. Sold4 for 
purposes of this exemptlon. "re8Sbnable 
competlsat~on" need not include a profit 
which would ordinarily have b&ti re- 
ceived in an arm's-length t ~ ~ ~ S a t t i O n ,  
but must be s a c i e n t  to relmburSe the 
plan for its costs. 

tc) With respect to the -sharing of of- 
Ace space, administrative services or 
goods or the leasing of omce space or the 
provision of admintstrative services or 
the sale or leasing of goods, the arrange- 
ment allows any plan which k a party 
to the transaction to terminate the 
transaction on reasonably short notice 
under the circumstances. 

(d) Any plan which shares omce 
space, adminfstrative services or goods 
or is the lessor of such omce spfke or 
which provides such admiPistrative serv- 
ices or goods, maintains or cause3 ta be 
maintained during the m o d  of such 
sharing anangement or lease or of such 

' 

provision of 'services or sale or leasing of 
goods and for a period of six yeam from 
the date of tendnation of such -ring 
arrangement or lease or such provision of 
services or sale or lease of goods. such 
records as are necesssrg to enable the 
persons described in paragraph te) .of 
this bection to determine whether the 
conditions of this exemption' have 
been met, except that (1) a pro- 

' :  hibited transaction will not be deemed 

ta have- occurred if. due to circurn- 
stances beyond the control of the plan 
fiduciaries,. such records. are lost .or 
destroyed prior to the end of such six- 
year period, aqd (2) such participating 
employee organlzation. participating em- 
ployer, participating employer associa- 
tion, or other plan shall not be subject to 
the civil penalty which may be assessed 
under section 502W of the Act if such 
records are not maintained, or are not 
available for examination required by 
paragraph (e) below. 

(el Notwithstanding anything to the 
contrary in subsections (a) (2) and (b)  
of sectlon 504 of the Act, the records re-. 
ferred to In paragraph (d) are uncondi- 
tionally available a t  their customary lo- 
cation for examination during normal 
business hours by (1) the Department of 
Labor, (2) plan participants and bene- 
ficiaries. (3)  any employer of plan par- 
ticipants and beneficiaries, and ( 4 )  any 
employee organlzation any .  of whose 
members are covered by the plan, or (5) 
any duly authorized employees or rep- 
resentatives of a person described in sub- 
paragraphs (1) through (4)  of this para- 
gtsph. 

Sec. U. Retroactive. Effective January 
1, 1975, the restrictions of .sections 406 
(b) (2) of the Act shall not apply to the 
sharfng of ofttce space. sdmtoistratlve 

.services or goods or the lessing of omce 
space or the provision of administrative 
services or the sale or leasing of goods 
by a multiple employer plan established 
in accordance w i t h  the requirements for 
representation on the board of trustees 
imposed by section 302(c) (5) of the 
LMRA to a participatlhg employee or- 
ganization, participating employer, or 

paiticfpating employer assodation. or to 
another such multiple' employer plan 
which is a party in lnterest with teSPecc 
to the plan or to which i t  is related 
by virtue of having common trustees, 
whlch occurred~before June 12, 1975. or 
which occurred, before October 1, 1975 
pursuant to a blnding arrangement en- 
tered into before June 2. 1975, provided 
that such transaction was: 

( a )  Of a type that was ordinarily and 
cusornarily engaged in by multiple e n -  
ployer plans before January 1. 1975; and 

(b) At the tiine it was enter.@ into, not -- 
a prohibited transaction w m  the 
meaning of section 503(b) of the Inter- 
nal Revenue Code or the corresponding 
provisions of prior law, except that solely 
for purposes of this exemption *he terms 
of such arrangement need not pronde 
for a profit which would ordinarily have 
been received by the plan In an am's -  
length transaction, provided that the 
compensation received by the plan is 
otherwise reasonable. 

Sec. IZ.~Definitions. For purposes of 
sections I and Il above, the term '+mul- 
tiple employer plan" shall mean an em- 
ployee beneflt plan which fs a multiem- 
ployer plan within the meaning of sec- 
tion 3(37) of the Act, or a plan which 
meets' the rwuirements of a t  least sub- 
sections 3(37) (A) (!), (11) and (v) of the 
Act. 

Slgned a t  Washington, D.C.. this 23rd 
day of June, 1977. 

Lw D. Lmorr. 
Administrator, Pension at& 

WeUme Benefit Programs. 
Department 01 Labor. 

[FR D0~.7?-1889",td 627-W; 11.34 am] 
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