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Supporting Statement for Paperwork Reduction Act Submissions

A. 	Justification

1.	Explain the circumstances that make the collection of information necessary. Identify any legal or administrative requirements that necessitate the collection. Attach a copy of the appropriate section of each statute and regulation mandating or authorizing the collection of information.
Remote Video Inspections (RVI’s) are  innovative and critical tool to expand the Department’s capability to perform property inspections pursuant to current guidelines. While initially instituted because of the limits placed on travel and unit access during the COVID-19 pandemic, RVIs now constitute an effective and more efficient manner of completing inspections and Collaborative Quality Assurance (CQAs). Inspectors are limited in the amount of traditional on-site inspections they can perform because of the time required to travel, however the ability to perform an RVI inspection from any location enables more inspections to be performed over time. The Department wishes to utilize all available tools to gain insight into the conditions of the units, and hence, ensure residents’ safety.

COVID-19 poses unique challenges that could continue to hinder normal inspection operations on-site. Additionally, the ability to train and further educate contract inspectors has been a challenge; therefore, conducting Remote Video (RV) CQA’s ensures that contract inspections are conducted within REAC standards, reflect the actual condition of a property, and that the Inspector of Record’s performance is acceptable, even when it is not possible for HUD federal inspectors to be on-site due to scheduling or budget constraints, or a natural disaster. Additionally, HUD is concerned that tenants may be uncomfortable with inspection personnel entering their units in the middle of a pandemic or similar national emergency. Accordingly, there will be instances where residents and property personnel may not feel safe with an in-person inspection. Moreover, existence of life-threatening defects inside units may not be detected without an inspection, which could lead to undesirable safety and security issues that may cause harm to residents. Thus, the Department aims to minimize risk to the residents’ health and safety when other unit inspection options may be unavailable by initiating RVI as an alternative approach. 

See attachments of the authorities: 


















[bookmark: _Hlk92440958]2.	Indicate how, by whom, and for what purpose the information is to be used. Except for a new collection, indicate the actual use the agency has made of the information received from the current collection.
(Remove Video Inspections) RVIs give (Public Housing Authority) PHAs an alternative method to virtualize and fulfill the annual REAC inspection requirement in a more efficient process than the process of performing onsite inspections. The RVI process does not change the current PH inspection requirements. The RVI information collection will inform HUD of (1) the type of Proxy (i.e., the operator of the camera on-site) required and their potential involvement in an RVI, (2) the technology and equipment that are available and insights into if those are appropriate for conducting RVIs, and (3) allow HUD to certify the RVI results provided by the Proxy. In the case of (Remote Video Collaborative Quality Assurance) RV CQAs, information collection will be examined by a program evaluator, which will indicate the need to assign a contract inspector to the inspection and inform HUD of PHA’s, (Property Owner Agent)POA’s, and residents’ willingness to participate. Residents will be involved on a voluntary, case-by-case, and as-needed basis to serve as a Proxy for inspection of their individual unit, however HUD expects to predominately utilize property maintenance staff as the Proxy while conducting RVIs.  

HUD/REAC seeks to use the collected information for scheduling and implementing RVIs and RV CQAs based on the PHA’s, POA’s, and their residents’ RVI readiness, including access to items such as smart devices with front and rear cameras, internet access and affordable wireless plans that can accommodate an RVI or RV CQA. The pre-inspection information collection checklist is designed to understand the PHA’s and POA’s access to the required technology, internet, and staff who will serve as the Proxy. The post-RVI or RV CQA Survey of Proxies and Contract Inspector is comprised of items about the performance of the RVI and the RV CQA. The post RVI disclosure agreement is comprised of items that assert the Proxy followed the requested RVI procedures and provided valid and accurate information about the condition of the property to the Inspector of Record. 

[bookmark: _Hlk102631976]The pre-RVI or RV CQA checklist will be conducted over the phone in a call between the PHA, POA, and the REAC inspector. The information will allow HUD to quickly identify eligible and willing participants for flexible RVIs or RV CQAs. The pre-inspection survey of residents and post-inspection survey of Proxies and survey of contract inspectors will be completely managed and transmitted to HUD by the PHA, POA and the federal inspector. The PHA and POA will transmit the survey responses in MS Excel to the secured and access controlled RVI@hud.gov email in-box. The de-identified survey responses will be stored in separate secured SharePoint sites for RVI and RV CQA. The post RVI disclosure agreement will be completed directly following the RVI and immediately uploaded to RAPID 4.0--REAC’s UPCS inspection app that transfers the form directly to HUD’s secure system.  For NSPIRE, the disclosure agreement will be managed in SalesForce via a secure link that will only capture the completed form. SalesForce will not capture PII for the NSPIRE program. The information collection will ensure meaningful language access for persons with Limited English Proficiency (LEP) so they can fully participate. For example, HUD will work with the PHA or POA to use an interpreter during the RVI. If HUD is unable to accommodate these special circumstances REAC’s inspector will revert to a traditional on-site inspection protocol which does not require a resident.  In addition, as part of the information collection process, reasonable accommodations will be made, whenever possible, for persons with disabilities and the Department will ensure there is effective communication for persons with disabilities as required under Section 504 of the Rehabilitation Act of 1973. For example, HUD will attempt to accommodate persons with disabilities who can participate in an RVI unless otherwise not feasible due to the physical requirements to conduct an RVI.


Checklist, Survey and Disclosure Agreement Sampling: The checklist respondents will be sampled from representatives of the MF and PH properties who are due for a REAC annual inspection. If it is determined by the Department that residents will be needed to assist in the inspection, the survey of residents will be disseminated. The sample of Proxies (who also complete the disclosure agreement) will be based on the sample of the units.

Survey Management and Dissemination: This data management approach is needed because HUD does not have the authority to collect POA and resident email and or phone numbers. All data collection requests are de-identified. REAC will request that PHAs and POAs commit to meeting HUD’s Office of the Chief Information Officer’s standards of data security and privacy when completing and transmitting the surveys to prevent spillage of Personally Identifiable Information (PII). 
  
Data Security and Privacy: All RVI and RV CQA checklist and survey data will be stored separately in HUD’s secure MS 365 secure systems and the RVI and RV CQA SharePoint sites with restricted access to select HUD staff. Logistics will be handled by select REAC staff trained and dedicated to the RVI project and operations.  The disclosure agreement will be securely uploaded into RAPID 4.0 and transferred to HUD’s secure systems.
 
Analysis: The data about the checklist and survey responses will be aggregated to provide a sample of properties to be inspected from the MF and PH programs using the UPCS and NSPIRE inspection RVI and RV CQA protocols. This analysis will be limited to a cross section of RVIs to be used for continuous process improvement. 
 
Risks and Mitigations: The risks in PHAs and POAs conducting the survey of residents are that  it may result in low response rates because of residents' misperception of retaliation for comments provided, or lack of interest in inspections. This may lead to HUD not having access to the unit. HUD will mitigate these potential risks by providing virtual trainings for the PHA, POAs, residents and Proxies, encouraging all POAs and PHAs to gather survey responses from residents and Proxies and send all responses in a batch email to RVI@hud.gov. If low response rates persist for residents, HUD REAC will craft an invitation letter for the PHA and POA that utilizes infographics to highlight the necessary equipment, roles, and responsibilities of the Proxy in the RVI or RV CQA process and its benefits to the ensuring resident health and safety during and after the pandemic. The letter will be provided to the PHA and the POA at the time of scheduling the RVI or RV CQA. If HUD cannot meet its sample for resident-assisted RVIs, HUD will alternatively conduct an on-site inspection. The risk involving persons with disabilities in RVIs is increased risk of injury. The mitigation for this risk is if the person cannot meet the physical requirements, REAC’s inspector will identify an alternate proxy or revert to a traditional on-site inspection protocol which does not require a resident for a different unit. The risk involving accommodating persons with limited English proficiency is the timely identification of an interpreter. The mitigation for this risk is if, REAC’s inspector cannot find an interpreter for the inspection, the inspector will identify an alternate proxy or revert to a traditional on-site inspection protocol which does not require a resident. Every effort will be made to accommodate resident circumstances. However, the role of the proxy is voluntary, and it is the REAC inspector’s job to complete an inspection. If the circumstances surrounding the proxy does not support efficient completion of the inspection, the inspector will revert to a traditional on-site inspection.
 
Limitations: The pre-inspection logistical checklist and survey of residents, contract inspectors and Proxies are brief and may not fully capture the concerns of residents, contract inspectors and Proxies. To address this limitation, federal inspectors will capture notes about their interactions with the residents, contract inspectors and Proxies to properly route issues through the RVI@hud.gov mailbox and create a Frequently Asked Questions and a lessons-learned tool that can be shared with PHAs and POAs.
 
Findings: The findings of the checklist and surveys will be used to determine site readiness for an RVI or RV CQA and will be used to plan for and improve RVIs and RV CQAs over time. All findings will be used to determine which sites and HOHs, if needed, are good candidates for an RVI or RV CQA and how to improve the user experience of the supporting Proxy and participating contract inspector. Results from the checklist and resident survey will be used on the day of the REAC inspection. The disclosure agreement will not be used for data analysis.
 
Conclusions: HUD will be able to determine the RVI or RV CQA readiness of PHAs, POAs, Proxies, and residents’ willingness and ability to participate in assessing the conditions of HUD-assisted housing. Using the survey of contract inspectors, HUD will be able to conduct monitoring and oversight of contract inspectors’ compliance with REAC inspection standards.
 
Recommendations: The findings will be used to help improve the living conditions for residents who participate in HUD’s multifamily and public housing programs. Recommendations will also be used to continuously improve RVIs and RV CQAs into the inspection programs administered by REAC.
 
Next Steps: The Checklist and survey findings will be compiled, de-identified (if needed), analyzed, and reported in aggregate to appropriate HUD staff only. This will allow HUD to conduct RVIs and RV CQAs over time and identify health and safety concerns and prompt action to address them which will ultimately result on improved, and safe housing for the families assisted.  
 
3.	Describe whether, and to what extent, the collection of information involves the use of automated, electronic, mechanical, or other technological collection techniques or other forms of information technology, e.g., permitting electronic submission of responses, and the basis for the decision for adopting this means of collection. Also describe any consideration of using information technology to reduce burden (item 13b1 of OMB form 83-i).
	Because HUD does not currently collect the email and phone numbers of POAs and residents living in HUD-assisted housing, HUD requests authority to require the PHAs and POAs manage the surveys and send the batched results back to HUD via email without any PII such as name, email and/or phone. However, if PHAs and POAs utilize residents as the Proxy for RVIs or RV CQA, that individual’s name and signature will be collected on the disclosure agreement. The disclosure agreement does not collect personally identifiable property information about the resident or the POA. PHAs and POAs can easily disseminate the questions and send the de-identified survey information back to HUD via email. It is estimated that by having PHAs and POAs collect and share the data with HUD, HUD REAC will increase its ability to reach a higher proportion of residents and Proxies with computers and smart devices.  

4.	Describe efforts to identify duplication. Show specifically why any similar information already available cannot be used or modified for use for the purposes described in Item 2 above.
	Currently, HUD REAC does not formally collect information about HUD-assisted housing RVI or RV CQA readiness, residents’ willingness and readiness to assist with RVIs or RV CQAs, or the experiences of Proxies or contract inspectors during an RVI or RV CQA or a disclosure agreement. The American Housing Survey does not collect information about HUD-assisted residents’ ability and willingness to participate in an RVI or RV CQA. Also, HUD does not have the authority to collect HUD-assisted residents’ email or phone on the forms HUD-50059 or HUD-50058, so data cannot be pulled from these sources.   

5.	Does the collection of information impact small businesses or other small entities (item 5 of OMB form 83-i)?  Describe any methods used to minimize burden.
	This Information Collection Request (ICR) to collect RVI and RV CQA checklist information, the resident and Proxy survey, the survey of contract inspectors as well as the disclosure agreement are part of fulfilling HUD’s core mission and should not negatively impact small businesses. HUD REAC staff discussed with small groups of PHAs and POAs how to best collaborate on completing RVIs and RV CQAs. Based on this communication and to reduce the burden on PHAs and POAs, HUD developed a voluntary process that uses standardized items that are limited to the minimum information needed to complete and learn from RVIs and RV CQAs. Completion of the disclosure agreement is a pre-condition for serving in the role of the Proxy. Information will be provided to the PHAs and POAs over the phone and via email to decide how they will transfer the submitted survey responses back to HUD’s RVI@hud.gov email in-box and the Inspector of Record will upload the disclosure agreement into RAPID 4.0. PHAs and POAs will be reminded not to send PII to HUD. 

[bookmark: _Hlk92441074]6.	Describe the consequence to Federal program or policy activities if the collection is not conducted or is conducted less frequently, as well as any technical or legal obstacles to reducing burden.
	Without the information in this ICR, RVIs and RV CQAs will be difficult or even impossible to assess if the necessary equipment, and human capital, are not available.  RVIs are used for risked-based portfolio execution or when the items at a property are inaccessible, are in dangerous environments, or circumstances prevent an on-site inspection. RV CQA performance ensures that inspections are conducted within REAC standards, and that the Inspector of Record’s performance is acceptable. Without the ability to perform RVIs and RV CQAs, HUD may have limited ability to ensure the safety of residents’ homes. 
	By collaborating with PHAs and POAs to share the tools in this ICR and collect the data, they will be able to 
	streamline data collection from properties that meet the technology and human capital requirements. For the 
	surveys, MS Excel will be used to communicate questions with ease and is a common application that can be 
	emailed by PHAs and POAs back to HUD. The disclosure agreement is needed to assert the Proxy follows
      requested procedures and provides the Inspector of Record with valid information.

7. Explain any special circumstances that would cause an information to be collected in a manner:
· [bookmark: _Hlk494808620]requiring respondents to report information to the agency more than quarterly; 
Not applicable.

· requiring respondents to prepare a written response to a collection of information in fewer than 30 days after receipt of it;
HUD REAC issues a 28-day notice to ensure properties are assessed in their current condition. To meet this requirement, responses are requested within less than 30 days.

· requiring respondents to submit more than an original and two copies of any document;
             Not applicable.

· requiring respondents to retain records other than health, medical, government contract, grant-in-aid, or tax records for more than three years;
             Not applicable.

· in connection with a statistical survey, that is not designed to produce valid and reliable results than can be generalized to the universe of the study;
Not applicable.

· requiring the use of statistical data classification that has not been reviewed and approved by OMB;
Not applicable.

· that includes a pledge of confidentiality that is not supported by authority established in statute or regulation, that is not supported by disclosure and data security policies that are consistent with the pledge, or which unnecessarily impedes sharing of data with other agencies for compatible confidential use; or
HUD will first provide a Disclosure Form, which requests non-confidential information. Then, HUD will provide PHAs and POAs with the standardized checklist and survey questions that do not request Personally Identifiable Information (PII), then have PHAs and POAs commit to meeting HUD’s Office of the Chief Information Officer’s standards of data security and privacy. 

· requiring respondents to submit proprietary trade secret, or other confidential information unless the agency can demonstrate that it has instituted procedures to protect the information’s confidentiality to the extent permitted by law.
Not applicable.

8.	Identify the date and page number of the Federal Register notice (and provide a copy) soliciting comments on the information.  Summarize public comments and describe actions taken by the agency in response to these comments.  Describe all efforts to consult with persons outside the agency to obtain them. 
	. In accordance with 5CFR 1320.8(d), this information collection soliciting public comments was announced in the Federal Register on April 29, 2022, Volume 87, No. 83, Pages 25512.  0 Comments received.

	
9.	Explain any decision to provide any payment or gift to respondents, other than renumeration of contractors or grantees.
	Because physical property inspection is a part of HUD REAC’s routines and mandated line of business, an incentive for respondents is not requested at this time.

10.	Describe any assurance of confidentiality provided to respondents and the basis for assurance in statute, regulation, or agency policy.
        The information requested in the checklist, surveys and the Disclosure Form are not considered confidential information. The disclosure agreement, an official HUD form, lists HUD REAC’s compliance with confidentiality standards for PRAs and the Privacy Act of 1974, 5 USC § 552a. No assurances of confidentiality are provided for this collection.

11.	Provide additional justification for any questions of a sensitive nature, such as sexual behavior and attitudes, religious beliefs, and other matters that are commonly considered private.
The Disclosure Form obtains name and signature certification from inspection proxies that UPSC and NSPIRE inspection results are accurate.

12.	Provide estimates of the hour burden of the collection of information. The statement should: * Indicate the number of respondents, frequency of response, annual hour burden, and an explanation of how the burden was estimated.  Read the complete instructions on the form 83i.
	#Information Collection 
	Number of 
Respondents 
12.5% (RVI) and 10% (RV CQA) of Properties Inspected overall and then split in half by program type)
	Average Number of Reponses per Respondent** 
	Total Annual Responses
12.5% (RVI) and 10% (RV CQA) of Properties Inspected overall and then split in half by program type)
	Burden Hours/Minutes per Response

	    Total   
    Hours        
	Hourly Cost 
	Total Annual Cost 
 

	PH Pre-Inspection Checklist 
	813 
	1 
	813 
	.33 hr. (20 min) 
	271 hrs. 
	$36 
	$9,756

	PH Pre-Remote Video Inspection Survey of Residents 
	813
	1 
	813 
	.08 hr. (5 min.) 
	67.75 hrs. 
	$7.5 
	$508 

	PH Survey of RV CQA Contract Inspector
	50
	1
	50
	.08 hr. (5 min.)
	4.2 hrs.
	$22
	$92

	PH Post-Remote Video Inspection Survey of Proxies
	813
	1 
	813 
	.33 hr. (20 min) 
	271 hrs. 
	$22 
 
	$5,962

	PH Disclosure Form
	813
	1
	813
	.17 hr. (10 min)
	135.5 hrs.
	$22
	$2,981

	MF Pre-Inspection Checklist 
	813
	1 
	813
	.33 hr. (20 min) 
	271 hrs. 
	$36 
	$9,756

	MF Pre-Remote Video Inspection Survey of Residents 
	813
	1 
	813
	.08 hr. (5 min.) 
	67.75 hrs. 
	$7.5 
	$508

	MF Survey of RV CQA Contract Inspector
	50
	1
	50
	.08 hr. (5 min.)
	4.2 hrs.
	$22
	$92

	MF Post-Remote Video Inspection Survey of Proxies 
	813  
	1 
	813
	.33 hr. (20 min) 
	271 hrs. 
	$22 
 
	$5,962

	MF Disclosure Form
	813
	1
	813
	.17 hr. (10 min)
	135.5 hrs.
	$22
	$2,981

	Totals
	6,604*
	
	6,604
	
	1,498.8 hrs.
	
	$38,598



*Respondents will complete the checklist, surveys and disclosure form for both MF and PH properties.
**Average Number of Responses per Respondent for each Information Collection item = Total Annual Responses / Number of Respondents 

		REAC Estimates that it will perform 13,000 Inspections per year, with about 12.5% of those being performed as RVIs. It is further estimated that one half of the approximately 1,625 RVIs will be performed under the Multi-Family program and the other half will be performed under the Public Housing program, leading to approximately 813 RVIs per program.

		REAC estimates that it will perform about 1,000 CQAs per year, with about 10% of those being performed as RV CQAs. It is further estimated that one half of the approximately 100 RV CQAs will be performed under the Multi-Family program and the other half will be performed under the Public Housing Program, leading to approximately 50 RV CQAs per program.

13.	Estimate of the annual cost to respondents or recordkeepers (do not include the cost of hour burden shown in Items 12 and 14).  Read the complete instructions on the form 83i.
N/A

14.	Estimate annualized costs to the Federal government.
The cost is based on a GS-13 step 1, mid-level staff position in the government. The average annual salary of $81,216 is based on the U.S. Office of Personnel Management 2022 Salaries & Wages table. There are 6 inspectors working 20% of the time on RVIs (($81,216 * 0.2) * 6 = $97,459) and one program management analyst working 60% on RVIs = $48,730. The total cost to the government is $146,189.

15.	Explain any program changes or adjustments reported in items 13 and 14 of the OMB Form 83i.
We are implementing the disclosure form and RV CQA reviews as a part of this revision. 
16.	If the information will be published, outline plans for tabulation and publication.
The findings from the checklist, Disclosure Form, inspection survey of residents, and inspection survey of Proxies (i.e., Operators) and contract inspectors will not be published to the public and will be used solely to prepare for and improve RVIs and RV CQA.

17.	If seeking approval to not display the expiration date for OMB approval of the information collection, explain the reasons that display would be inappropriate.
Once approved by OMB, HUD will display the OMB approval date in the MS Excel spreadsheets and on SharePoint where the information collection is stored.  

18.	Explain each exception to the certification statement identified in item 19.
	Not applicable.

B. 	Collections of Information Employing Statistical Methods
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 5, 92, 93, 200, 574, 576,
578, 880, 882, 884, 886, 902, 982, 983
and 985

[Docket No. FR-6086—P—-01]
RIN 2577-AD05

Economic Growth Regulatory Relief
and Consumer Protection Act:
Implementation of National Standards
for the Physical Inspection of Real
Estate (NSPIRE)

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, Office of the Assistant
Secretary for Community Planning and
Development, Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Proposed rule.

SUMMARY: This rule proposes a new
approach to defining and assessing
housing quality: The National Standards
for the Physical Inspection of Real
Estate (NSPIRE). This proposed rule is
part of a broader effort across HUD to
revise the way HUD-assisted housing is
inspected and evaluated. The purpose of
NSPIRE is to reduce regulatory burden
and improve HUD oversight through the
alignment and consolidation of the
inspection regulations used to evaluate
HUD housing across multiple programs,
which are currently evaluating housing
quality through differing standards,
protocols, and frequencies. The goal of
this alignment and consolidation is to
create a unified assessment of housing
quality. In advancement of HUD’s
mission to create quality affordable
housing and strong, sustainable, and
inclusive communities, this rule would
establish the method HUD will use for
the implementation of specific NSPIRE
standards, scoring, and processes
through Federal Register notices.
Additionally, the proposed rule seeks to
apply a “safe, habitable dwellings”
standard; reduce the categories of
current inspectable areas for physical

condition standards for covered housing
programs from five to three; implement
a new annual self-inspection and
reporting requirement for certain HUD
housing; establish an administrative
process for the treatment of health and
safety deficiencies; and incorporate
provisions of the Economic Growth and
Recovery, Regulatory Relief and
Consumer Protection Act that will
reduce administrative burden on small
rural PHAs.

DATES: Comment Due Date: March 15,
2021.

ADDRESSES: Interested persons are
invited to submit comments to the
Office of the General Counsel, Rules
Docket Clerk, Department of Housing
and Urban Development, 451 Seventh
Street SW, Room 10276, Washington,
DC 20410-0001. Communications
should refer to the above docket number
and title and should contain the
information specified in the ‘“Request
for Comments” section. There are two
methods for submitting public
comments.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW, Room 102786,
Washington, DC 20410-0500. Due to
security measures at all federal agencies,
however, submission of comments by
mail often results in delayed delivery.
To ensure timely receipt of comments,
HUD recommends that comments
submitted by mail be submitted at least
two weeks in advance of the public
comment deadline.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
http://www.regulations.gov. HUD
strongly encourages commenters to
submit comments electronically.
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a comment, ensures
timely receipt by HUD, and enables
HUD to make comments immediately
available to the public. Comments
submitted electronically through the
http://www.regulations.gov website can
be viewed by other commenters and
interested members of the public.
Commenters should follow instructions
provided on that site to submit
comments electronically.

Note: To receive consideration as
public comments, comments must be
submitted through one of the two
methods specified above. Again, all
submissions must refer to the docket
number and title of the notice.

No Facsimile Comments. Facsimile
(fax) comments are not acceptable.

Public Inspection of Comments. All
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m. weekdays at the above
address. Due to security measures at the
HUD Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at (202) 708—
3055 (this is not a toll-free number).
Copies of all comments submitted are
available for inspection and
downloading at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Timothy Weese and Samuel Franco,
Real Estate Assessment Center, Office of
Public and Indian Housing, Department
of Housing and Urban Development,

550 12th St SW, Suite 100, Washington,
DC 20410-4000, telephone number 202—
708-1112 (this is not a toll-free

number). Individuals with hearing or
speech impediments may access this
number via TTY by calling the Federal
Relay during working hours at 800—-877—
8339 (this is a toll-free number).
SUPPLEMENTARY INFORMATION:

I. Background

There are currently two inspection
models used across the majority of HUD
housing programs: The Housing Quality
Standards (HQS) developed in the
1970s, which are currently found at 24
CFR 982.401, and the Uniform Physical
Condition Standards (UPCS) developed
in the 1990s, which are currently found
at 24 CFR 5.703. Both remain largely
unchanged since their inception. The
housing portfolio that was once
dominated by government-owned
properties has changed in the past two
decades to become largely increasingly
owned by private entities. This shift has
caused Congress and HUD’s evolving
list of stakeholders to demand revisions
to the physical inspection products and
services that will both provide reliable
evaluations of housing conditions and
protect residents.

HUD analyzed the way inspections
are conducted under both models to
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better understand how housing quality
regulations needed to evolve. HUD
found that both inspection models can
sometimes provide inaccurate and
inconsistent results and can prevent
HUD from effectively evaluating
housing across programs. HUD
determined that while the models are
well-intentioned in design, neither
model currently aligns with HUD’s
priorities, the state of the housing
industry and improvements in
technology. This is partly because
neither model includes mechanisms for
continual update. This analysis also
identified a disproportionate emphasis
around the appearance of items that are
otherwise safe and functional and paid
inadequate attention to the health and
safety conditions within the built
environment. HUD has concluded that
existing housing standards need to focus
on habitability and the residential use of
the structures, and most importantly,
the health and safety of residents.

To this end, HUD announced the
implementation of NSPIRE through the
publication of an August 21, 2019,
notice,* which described the
development of a new inspection model
for HUD programs. HUD began building
the updated standards, procedures, and
scoring methodologies, which will to be
refined through a multistage NSPIRE
demonstration. The demonstration will
test and HUD will further refine the
future state of HUD’s physical
inspection model to best serve residents.
NSPIRE programmatic provisions will
be published in the Federal Register
and will provide an opportunity for
public comment.2 The improvements
being refined through the NSPIRE
demonstration are intended to occur in
parallel to support and reinforce the
changes being proposed by this rule.

Regulatory Consolidation and
Alignment

As noted above, the proposed rule
would consolidate and align housing
quality requirements and associated
inspection standards across programs
wherever possible. To achieve this,
housing quality regulations across HUD
programs would be consolidated into
one location at 24 CFR part 5. HUD
understands, however, that regulations
must be flexible enough to
accommodate each program’s unique
circumstances. Where differing statutory
requirements or public policy
considerations prevent alignment to 24
CFR part 5, those program-specific
requirements would be maintained in
their respective program regulations and

184 FR 162.
2 https://www.federalregister.gov/.

would supersede or supplement 24 CFR
part 5.

Current program regulations
governing housing quality and
inspections have a large regulatory
footprint. Rather than being in a single
location, they are located under 24 CFR
part 5 and part 200 for programs
governed by Uniform Physical
Condition Standards (UPCS); 24 CFR
982.401 for programs governed by HQS;
and within each program’s individual
regulations in 24 CFR parts 92, 93, 200,
574,576, 578, 880, 882, 884, 886, 902,
982, 983, and 985. This means that
finding and understanding the
requirements across programs—even
those governed by the same standard—
is often cumbersome. Instead, this rule
would consolidate 14 dispersed sections
which are spread across 24 CFR, into 7
consecutive sections.

Further, there are often minor,
unnecessary discrepancies in language
across regulations. The use of “decent,
safe, and sanitary” is a good example.
The physical condition standards
applicable to Public Housing and HUD’s
Multifamily Housing program outlines
that housing must be “decent, safe,
sanitary, and in good repair.” 3 The
Housing Choice Voucher (HCV) and
Project-Based Voucher (PBV) program
regulations state housing must be
“decent, safe, and sanitary rental
housing of a modest (non-luxury) nature
with suitable amenities.” ¢ Meanwhile,
regulations for the Home Investment
Partnerships (HOME) program state
housing be “decent, safe, sanitary and
affordable.” HUD believes that all
standards governing HUD housing are
equivalent in that they mandate safe,
habitable housing for residents. An
alignment of these standards would
create a single expectation of housing
quality across these programs and
remove these unnecessary
discrepancies.

Finally, programmatic alignment and
consolidation is increasingly important
as HUD’s inspection portfolio has
shifted to include greater numbers of
mixed finance properties which are
subject to multiple inspection standards
by the nature of their financing. A
similar challenge is faced by PHAs and
owners whose portfolio includes
multiple HUD program types or that
convert from one funding stream to
another, such as through the Rental
Assistance Demonstration (RAD)
program. HUD acknowledges that the
challenges a PHA faces are not always
the same challenges that owners face,
but in both cases, the lack of aligned

324 CFR 5.703.
424 CFR 982.1(a)(1).

requirements unduly increases the
complexity and uncertainty associated
with participating in HUD’s programs
and may deter some owners from future
involvement.

Programmatic and Statutory Limits on
Alignment

Part of this alignment will consolidate
and align the regulations governing the
physical condition of HUD housing to
create a shared expectation of housing
quality across a wide array of distinct
programs. The remainder of the
alignment centers around program
administration: Inspection protocols,
processes, and procedures.

Regarding these inspection protocols,
processes, and procedures, the majority
of the alignment that HUD is proposing
involves the program regulations for the
public housing and multifamily
programs. However, given the unique
nature of some HUD programs and the
limits posed by existing statutory
requirements, it is not possible for HUD
to align all program administration
regulations across all programs under
this proposed rule.

Within this proposed rule, the
Housing Choice Voucher (HCV)
program, comprised of the Project Based
Voucher (PBV) and Tenant Based
Voucher (TBV) programs, has been
aligned with other HUD programs to the
maximum extent possible, while also
acknowledging that varying types of
rental housing and unique geographic
features conditions nationwide
necessitate separate requirements in
certain areas. HUD’s approach for
aligning these programs accounts for
the:

¢ Unique statutory requirements
related to the standards of individual
units rather than the project as a
whole; 5

e Nature of the entity responsible for
conducting inspections ® (the PHA
rather than HUD);

¢ Relationship of housing quality
standards to State and local codes;?

e Pass/fail nature of inspections; and

¢ Frequency of inspections.?

All of these differ greatly from other
HUD programs, particularly project-
based assistance programs.®

50.S.C. 14371(0)(8)(C).

60.S.C. 14371(0)(8)(C).

7U.S.C. 14371(0)(8)(G).

81.S.C. 14371(0)(8)(D)().

9Important to note that PBVs are part of the HCV
program and PBV units under section 8(0)(13) are
subject to the requirements under section 8(0)(8),
thus, using the Housing Quality Standards similar
to tenant-based voucher units. Thus, key elements
of physical standard requirements for the PBVs
align with the HCV program and by virtue of
section 8(0)(8) will be distinct and separate from
PBRA and public housing.



https://www.federalregister.gov/
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Similarly, while the proposed rule
aligns the Office of Community
Planning and Development (CPD)
programs whenever possible, CPD
programs pose unique challenges to
alignment, both across HUD and within
CPD. CPD programs provide housing
assistance, one-time or time-limited
assistance (such as mediation with a
property owner or a one-time payment
of rental arrears to help a family avoid
eviction from their existing housing, or
payment of rental application fees to
help a person in shelter get back into
housing), and special housing needs
programs. CPD programs also fund
various services, such as legal assistance
and mediation to prevent eviction and
housing search and placement, for
special needs populations. The variety
of housing assistance and services
offered through CPD programs required
HUD to adopt, as proposed here, unique
inspection frequencies and protocols
that account for the needs of these
different programs and assistance types.
Furthermore, this alignment accounts
for the fact that CPD programs are
administered differently. For example,
CPD’s formula grant-based programs are
provided to States, eligible units of local
government, the District of Columbia,
U.S. Territories and Tribal governments,
which often follow local code
requirements.

Through the rulemaking process,
HUD invites recommendations on
opportunities to further consolidate
similar regulatory provisions.

With regard to consolidation, HUD is
requesting public comments on the
following questions:

Question for Comment #1: The
Economic Growth and Recovery Act
mandates that for small public housing
agencies, the same standards apply to
small public housing agencies for the
acceptable condition of public housing
projects also apply to projects assisted
under Section 8. Is there a preferable
approach to implementing the statutory
provision that requires the same
standards for small rural Section 8
projects and PHA public housing
projects? If so, how should the
standards for and small rural PHA
Section 8 projects and public housing
projects differ from the standards
employed for all other public housing
and HCV units while ensuring that all
HUD housing must be free of health and
safety hazards?

Why HUD Is Implementing NSPIRE
Through Rulemaking

As previously noted, the current
regulatory footprint of all housing
standards is sprawling. HUD believes
that consolidating these standards—a

total of 16 regulations containing many
administrative and procedural
differences—is required to reduce
administrative burden and increase
resident safety.

While some of the programmatic
modifications made by this proposed
rule could have been implemented
without formal rulemaking, proceeding
with this proposed rule provides a
framework for continued stakeholder
engagement and ensures transparency
throughout the process.

During the NSPIRE implementation
and in parallel to formal rulemaking,
HUD plans to draft Federal Register
notices that would outline the specific
standards, scoring, and protocols under
NSPIRE. All updated standards and
scoring methodologies would be
published—as required by this proposed
rule—through a Federal Register Notice
at least once every 3 years with the
opportunity for public comment prior to
implementation. This would provide
opportunity for both industry
stakeholders and the general public to
examine the proposed changes, provide
pertinent comments, and suggest the
inclusion of any relevant industry best
practices. This would also allow HUD to
be more responsive to the changing
portfolio and evolving needs in the field
and would allow HUD to further ensure
resident safety remains at the forefront.

II. The Proposed Rule

There are three sections under this
heading representing the four types of
changes this rule is making: Section A
covers amendments and additions to 24
CFR part 5, which make up the bulk of
the changes proposed;” Section B covers
HUD’s implementation of its statutory
mandate regarding Small rural PHAs;”
and Section C discusses other changes
which the proposed rule would make to
regulations for programs which are
being integrated under NSPIRE.

A: Amendments and Additions to 24
CFR Part 5

Amending 24 CFR part 5 would allow
HUD to consolidate multiple physical
condition requirements into a single
regulation. This would align
overarching policies related to the
frequency of inspections, the method of
appealing results, and the actors
responsible for conducting inspections.
It would also make several technical
modifications to other regulations.
These changes would ensure
transparency, consolidate regulatory
sprawl, and reduce overall burden for
PHAs and owner/agents.

HUD’s consolidation and alignment of
the inspections regulations under this
part broadly fall into two categories.

First, amended and aligned §5.703
would generally apply across all HUD
programs covered under the proposed
rule. These regulations are meant to
convey clear expectations of housing
quality and maintenance requirements
across HUD programs, ensuring
residents have a shared expectation of
safe, habitable housing regardless of
program type. Second, changes and
alignment in § 5.705 through §5.713 are
generally only applicable to the public
housing and multifamily programs as
they deal with administrative
procedures and scoring for HUD-
conducted inspections. To clarify, by
nature of their differing statutory
requirements and programmatic
considerations, § 5.705 through §5.713
in part 5 generally do not apply to
Section 8(o0) programs (HCV and PBV),
Moderate Rehabilitation, or certain CPD
programs (i.e., HOME and Housing
Trust Fund (HTF)).

HUD proposes the following
amendments and additions to 24 CFR
part 5:

a. Section 5.701 Applicability

The current regulations at §5.701
state that the physical condition
standards in 24 CFR part 5 apply to
Public Housing and certain programs
administered under HUD’s Office of
Multifamily Housing, including all
project-based Section 8 programs and
any housing with mortgages insured or
held by HUD or receiving insurance
from HUD.

Amended §5.701 would extend this
subpart to the HCV (part 982) and PBV
programs (part 983). CPD programs
would adopt these standards by
reference in the applicable CPD
regulations to include: The HOME
Program (part 92); HTF) (part 93);
Housing Opportunities for Persons with
Aids (HOPWA) (part 574); Emergency
Solutions Grants (ESG) Program (part
576); and Continuum of Care (CoC) (part
578).

b. Section 5.703 National Standards
for the Condition of HUD Housing

HUD’s housing condition standards
are located in two areas in the
regulations today: Existing §5.703
applies to public housing, multifamily,
and some CPD programs while existing
§982.401 applies to HCV and PBV, and
to some other CPD programs via cross-
reference. CPD programs do not apply
any scoring, weighting, ranking or
enforcement from Part 5. This is
outlined in the CPD program rules (e.g.,
HOME rule at 24 CFR 92.251(f)(1)(1).)).
CPD programs are fundamentally
different than many of the programs
subject to REAC inspections as they are
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programs administered by local
governments subject to local decision
making. CPD programs have their own
means of enforcement specified in each
program regulation. These functions are
instead performed by HUD CPD staff,
and can include requiring the
participating jurisdiction or grantee
repaying the full amount of subsidy
provided to the project. Amended
§5.703(a) through (e) consolidates and
replaces both §5.703 and § 982.401.
These provisions parallel the specific
directives at 42 U.S.C. 1437(f)(2) and 42
U.S.C. 1437(0)(8)(B) that require the
Secretary to establish quality standards
that ensure housing is safe and
habitable. In these provisions, HUD
proposes to define ‘‘safe, habitable
dwellings” as those for which ““the
items and components located inside
the building, outside the building, and
within the units of HUD housing . . .
[are] functionally adequate, operable,
and free of health and safety hazards.”
HUD believes the requirement of
“functionally adequate, operable, and
free of health and safety hazards” is
generally equivalent to “decent, safe,
and sanitary.” The intentional shift in
language would serve as a uniting
phrase across programs. Additionally,
the shift would help the public
differentiate between the old and the
new regulatory frameworks. It would
further allow HUD to establish clear,
objective, and aligned property
inspection standards (described later in
this rule at § 5.705(a) and § 5.709) by
creating identifiable limits that are
comparable across housing programs.
For example, the terms “functionally
adequate” and “operable” may be
defined based on universal habitability
requirements and design specifications
for an item or component. In contrast,
“decent,” is a highly subjective term.
Perceptions of decency vary from
person to person and location to
location. The terms “health” and
“safety’’ can also be measured
universally and quantitatively by using
standard public health and safety
metrics related to morbidity and
mortality. “Health”” as used here would
be inclusive of “sanitary;”” HUD believes
that term “health” would be more
useful for assessment of a broader range
of impacts. HUD intends this new
description to make clear that the built
environment’s effect on the health and
safety of residents is more important
than any building damage that is strictly
cosmetic in nature. The new definition
would also simplify the way in which
this rule names the inspectable areas of
a property by reducing the number of
areas from five to three. This change is

intended to increase readability,
streamline the inspection process, and
emphasize to stakeholders the
importance of resident units.

Section 5.703(a) would limit the ways
in which the quality requirements apply
to units occupied by HCV and PBV
participants, as well as common areas
and exterior areas which either service
or are associated with such units. This
limitation is generally derived from the
unique statutory requirements for these
programs related to the application of
housing quality standards to units (as
opposed to projects). Other factors that
make this limitation appropriate is the
entity responsible for conducting the
inspections (the PHA), the relationship
of the housing quality standards to local
codes, and the frequency of those
inspections.

HUD also proposes to consolidate into
§5.703(d) several provisions currently
found in one section of the regulations
but implied in others. For example, the
proposed rule would make it clear that
certain unit features, like having a
kitchen area, are minimum habitability
requirements across programs. Most
renters would expect to have the ability
to store and prepare food in their home.
While not new requirements, they
reinforce the importance that this rule
places on residents’ units and the
primarily residential nature of HUD
housing. Similarly, amended §5.703(d)
would add the word “safe” to the
current requirement that units have an
adequate source of potable water. ““Safe”
in this context would be defined by
HUD through future rulemaking after
receiving public comments.

This portion of the rule would also
incorporate requirements currently
described more clearly by the HCV
regulations for smoke detectors,
including those for hearing impaired
persons and the requirement for hot and
cold running water, and would replace
current paragraph (f) concerning health
and safety concerns. So that all the
habitability provisions are in one place,
paragraph (e)(2) would maintain
language found in the current regulation
at § 5.703(f) regarding lead-based paint
but would add information on
applicability.

The remaining provisions in (f)
through (h) discuss the relationship of
local codes to HUD housing and identify
when alternatives to § 5.703 would
apply. )

New paragraph (g) would clarify that
§5.703 may be replaced or
supplemented by a state or local
standard under the HCV and PBV
program in line with the statutory
exception for those programs found at
42 U.S.C. 14371(0)(8)(B). Additionally,

for special housing types, such as Single
Room Occupancies or congregate
housing, that may have incompatible
design requirements, like shared
bathroom or kitchen facilities,
paragraph (h) would clarify that the
provisions in §5.703 may be modified
by program specific requirements which
would continue to be found in the same
program-specific sections of the
regulations as they are today.

With regard to standards, HUD is
requesting public comments on the
following questions:

Question for Comment #2: HUD has
the following questions regarding water
safety:

(a) How can HUD best define what is
meant by safe or potable water?

(b) Should ‘““safe”” mean water
provided by a public water system that
is in compliance with the Safe Drinking
Water Act (42 U.S.C. 300f et seq.) as
implemented by the EPA?

(c) How should HUD monitor whether
water is safe?

(d) What elements should be reviewed
during the physical inspection to
determine water safety?

(e) Should inspectors verify that a
municipal water supply authority is in
compliance with EPA’s Safe Drinking
Water Act? How would they best do
this?

Question for Comment #3: HUD is
specifically seeking comment on
whether the site and neighborhood
standards as found in 24 CFR 982.401(1),
should be included in the regulation or
only in the inspection standards? HUD
also seeks comments on whether all of
the explicit standards should be
included or if there are certain site and
neighborhood standards that HUD
should consider changing?

Question for Comment #4: The
proposed rule would establish a subset
of minimum NSPIRE standards to apply
to rehabilitation of rental and owner-
occupied or homebuyer housing and
homebuyer acquisition of standard
housing (i.e., down payment assistance)
assisted with HOME or HTF at
§§92.251(b) and (c)(3) and §§93.301(b)
and (c)(3), and to HOME- and HTF-
assisted rental projects throughout the
affordability period at § 92.251(f) and
§93.301(e), and for units occupied by
tenants receiving HOME Tenant-based
rental assistance (TBRA) in accordance
with §92.251(f)What minimum housing
condition standards should HUD apply
to HOME- and HTF-assisted
rehabilitation activities for rental or
owner-occupied housing and what
minimum condition standard should
apply to HOME-assisted homebuyer
acquisition activities at completion to
ensure that the housing is decent, safe,
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sanitary and in good repair? In addition,
what minimum housing condition
standards should HUD apply
throughout the affordability period to
HOME- and HTF-assisted rental projects
and units occupied by tenants receiving
HOME TBRA to ensure that the housing
remains decent, safe, sanitary and in
good repair?

Question for Comment #5: How do
the NSPIRE standards in this proposed
rule compare to minimum deficiencies
that must be corrected in HOME- and
HTF-assisted rehabilitation projects at
§92.251(b) and §93.301(b) or which
must be corrected prior to HOME- and
HTF-assisted homebuyer acquisition of
standard housing (i.e., down payment
assistance) to ensure that upon
completion the housing is decent, safe,
sanitary and in good repair?

Question for Comment #6: Should
HUD establish different minimum
deficiencies that must be corrected in
HOME- or HTF-assisted rental housing
and homebuyer or owner-occupied
housing rehabilitation projects at
§92.251(b) and §93.301(b)? If so, what
should HUD consider when establishing
minimum standards for the
rehabilitation of rental housing,
homebuyer housing, or owner-occupied
housing?

Question for Comment #7: Should
HUD establish different minimum
deficiencies that must be corrected in
large and small HOME- or HTF-assisted
rehabilitation projects at § 92.251(b) and
§93.301(b)? If so, what should HUD
consider when establishing minimum
standards and what should HUD define
as a large housing project?

Question for Comment #8: Should
HUD establish different minimum
deficiencies that must be corrected for
HOME or HTF-assisted rehabilitation
and homebuyer or owner-occupied
acquisition of standard housing (i.e.,
down payment assistance) projects at
§92.251(c)(3) and § 93.301(c)(3)? If so,
what should HUD consider when
establishing minimum standards for
rehabilitation projects and homebuyer
acquisition projects?

Question for Comment #9: Should
HUD establish minimum written
property standards requirements for
housing occupied by tenants receiving
HOME TBRA at § 92.251(f) that exceed
or are different than minimum
requirements for the ongoing condition
of HOME-assisted rental housing?
Should HUD establish a list of
minimum deficiencies that must be
corrected if found during an onsite
physical inspection of HTF-assisted
rental housing? If so, what elements
should be required in the written
property standards?

Question for Comment #10:
Alternatively, should HUD apply the
NSPIRE standards established in
accordance with this proposed rule (not
to include the inspection procedures,
administrative processes for scoring and
ranking, or the enforcement
requirements of NPSIRE) to housing
occupied by tenants assisted receiving
HOME TBRA at § 92.251(f)? HUD could
require inspection of the assisted unit;
the items and components within the
primary and secondary means of egress
from the unit’s entry door(s) to the
public way; the common features
related to the residential use of the
building (e.g., the laundry room,
community room, mail room); and, the
systems equipment that directly services
the unit similar to the exceptions that
are included in the proposed rule for
HCV and PBV. Is there another national
housing quality or condition standard
that HUD should apply to housing
occupied by tenants assisted with
HOME TBRA?

Question for Comment #11: Should
HUD establish a list of minimum
deficiencies that must be corrected if
found during an onsite physical
inspection of HOME- or HTF-assisted
rental housing or housing occupied by
a tenant receiving HOME TBRA at
§92.251(f)? If so, should HUD establish
separate lists for HOME and HTF-
assisted rental housing and housing
occupied by a tenant receiving HOME
TBRA? What should HUD consider in
the development of such lists of
deficiencies?

Question for Comment #12: Section
5.703(h) of the proposed rule identifies
unique standards to special types of
housing—single room occupancy (SRO)
housing; congregate housing; group
home; shared housing; manufactured
home; cooperative housing; and
homeownership—but applies this
section only to the HCV, PBV, and
Moderate Rehabilitation Programs.
Should any of these unique standards—
specifically SRO, congregate housing,
shared housing, and manufactured
homes—apply to the CoC, ESG, and
HOPWA programs?

Question for Comment #13: HUD is
considering adding certain affirmative
requirements at the final rule stage.
Currently under consideration are
related to ground-fault circuit
interrupter (GFCI), an arc-fault circuit
interrupter (AFCI); Heating, ventilation,
and air conditioning (HVAC); Guardrail;
and Lighting-Interior. In alignment with
HUD’s prioritization of resident safety,
HUD welcomes public comment on all
issues, but is specifically seeking
feedback regarding implementing the
following:

a. Electrical Outlet and Switch—HUD
is considering adding a deficiency
under the Electrical Outlet and Switch
Standard regarding an inadequate
number of outlets (i.e., either 2 working
outlets or 1 working outlet and a
permanent light) within all habitable
rooms due to potential safety hazards,
usability barriers, and inadequate
illumination.

b. GFCI & AFCI—HUD is considering
adding a deficiency under the GFCI &
AFCI Standard regarding the lack of
GFCI protection where required (e.g.,
within 6 feet of sinks, tubs, showers; or
exterior, garage, or unfinished basement
areas) due to potential safety hazards,
such as shock or electrocution.

c¢. HVAC—HUD is considering adding
a deficiency under the HVAC Standard
regarding the lack of a permanently
installed heating source due to potential
health safety hazards, such as fire or
carbon monoxide exposure.

d. Guardrail—HUD is considering
adding a deficiency under the Guardrail
Standard to require a guardrail when
there is an elevated walking surface
with a drop off of 30 inches or greater
measured vertically.

e. Lighting—Interior—HUD is
considering adding a deficiency under
the Lighting—Interior Standard
regarding the absence of a permanently
mounted light fixture in the kitchen or
bathroom due to potential safety
hazards and inadequate illumination.

c. Section 5.705
Requirements

The current § 5.705 states that entities
must inspect covered HUD housing
programs annually in accordance with
HUD-prescribed physical condition
standards unless program regulations or
HUD provide otherwise. Amended and
expanded §5.705 would align
inspection standards (including
provisions pertaining to frequency),
would identify entities responsible for
conducting inspections, would outline
timing of inspections and reinspection
fees, and would mandate access to
properties. Centralizing these standards
would provide greater clarity and ease
of access for stakeholders and oversight
authorities.

Section 5.705(a)(1) continues to
require that any entity responsible for
conducting an inspection of HUD
housing determine compliance with this
subpart. However, (a)(1) would require
that entities must inspect such HUD
housing in accordance with the
standards and procedures set out by the
Secretary and published in the Federal
Register as described in §5.711, and
would allow HUD to establish aligned

Inspection
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inspection standards across HUD
programs.

New paragraph (b)(1) would
incorporate existing provisions from
§200.855 describing the entity
responsible for inspecting HUD housing.
New paragraph (b)(2) would provide an
exception for the HCV, PBV and Mod
rehab programs in cases where the PHA
is required to conduct the inspection.

New subparagraph §5.705(c)(1)
would pull elements from existing
regulations which outline that a
property must be inspected before the
property is approved for participation in
any of the HUD housing programs under
this part unless the property is already
a participant in another HUD program
under this part. It would also continue
to require that an entity responsible for
conducting an inspection of HUD
housing must determine compliance
with this subpart and must inspect such
housing annually, unless otherwise
specified below.

Current inspection requirements for
public housing and multifamily
programs are risk-based with
frequencies ranging from annually to
once every three years. The proposed
rule would maintain risk-based annual
inspection requirements. The proposed
rule would expand this time period to
between 2 and 5 years. The criteria
under which a PHA or owner/agent may
qualify for a longer inspection cycle
would be described in a future Federal
Register Notice and will be based on a
risk assessment. This change in
inspection frequency would further
incentivize performance without any
anticipated degradation in housing
quality as it would not obviate the
expectation of continuous compliance
with housing quality requirements.
Further, since proposed § 5.707 would
require properties to conduct an annual
self-inspection and submit results to
HUD, the Agency believes that
submission of self-inspection results
and status of repair would mitigate risk
associated with longer inspection
frequencies. In all cases, HUD housing
would be required to remain in
compliance with all applicable laws and
regulations, including the quality
standards in § 5.703, regardless of the
date of the next inspection.

Due to different statutory and
programmatic requirements,
requirements surrounding inspections
frequencies for some programs would
continue to be governed by current
applicable regulations, including HCV,
PBV, and Moderate Rehabilitation.
Further, small rural PHAs would be
exempted from the annual inspection
requirement and would instead follow
provisions of the Economic Growth and

Recovery Act outlined later in this
notice. Finally, HUD may exempt
assisted-living facilities, board and care
facilities, and intermediate care
facilities, and any other Section 232
facilities if they meet certain criteria as
outlined in the regulation.

New paragraph (d) would incorporate
and align existing language regarding
reinspection costs from the public
housing and multifamily regulations.
The proposed rule would allow, but not
require, the responsible entity (as
identified in proposed § 5.705(a)(1)) to
charge a property owner (including
PHAs) a reasonable reinspection fee
when an owner notifies the responsible
entity that a repair has been made, or
the allotted time for repairs has elapsed,
and a reinspection reveals the
deficiency was not corrected.

New paragraph (a)(3) would outline
variants in inspection standards for the
HCV and PBV programs by
incorporating existing regulations at
§982.401(a)(ii). As required by statute,
the proposed rule would continue to
give PHAs the ability to consider
variations in local laws and practices
and provide appropriate flexibility to
facilitate the efficient provision of
assistance.1°

With regard to inspection, HUD is
requesting public comments on the
following questions:

Question for Comment #14: HUD is
soliciting comment on the risk-based
annual inspection requirement
expansion from 2 to 5 years. Is a
different range merited? If so, what
should HUD consider in setting and
adjusting the ranges?

Question for Comment #15: HUD is
soliciting comment on how to involve
tenants in helping REAC identify poor
performing properties. For example,
could tenants provide a “1-5 rating” of
their units with “1” being “poor”” and
5" being “‘excellent?”” Could tenants
recommend their units for inspection
separate from the statistical sample for
scoring purposes to inform HUD’s risk
analysis of the property?

d. Section 5.707 Uniform Self-
Inspection Requirement and Report

While 42 U.S.C. 1437(d)(f)(3) requires
that each PHA inspect all public
housing projects annually, current
regulations governing other covered
HUD housing programs, such as those
for Multifamily Housing, do not
explicitly require an annual self-
inspection of all units. The proposed
rule would add a new regulation at
§5.707 which would explicitly require
annual self-inspections of all units in a

1042 U.S.C. 1437(f)(0)(8)(g).

project and would add a new electronic
reporting requirement. The results of the
electronic reporting requirement would
be an integral part of HUD’s real estate
inspection process. With advances in
technology, HUD believes it is now
possible and practical to collect this
type of property data electronically. The
procedures for this reporting would be
outlined in a future Federal Register
Notice with an opportunity for public
comment.

By making regular, comprehensive
self-inspections and reporting a part of
each covered property’s physical
assessment regimen, HUD would once
again signal a focus on identifying and
mitigating risks to resident health and
safety. Self-inspections are a key
component of ensuring properties are
maintained year-round and encourage
regular, preventative maintenance rather
than “just in time” repairs ahead of
HUD-conducted inspections.

It should be noted that due to the
unique statutory requirements of the
HCV, PBV, and CPD programs, they
would be exempted from this electronic
reporting requirement. Additionally,
Moderate Rehabilitation would continue
to follow program requirements
described in the current regulations.

With regard to self-inspection, HUD is
requesting public comments on the
following questions:

Question for Comment #16: HUD is
soliciting comment on how the
clarification to self-inspect all HUD
housing units in certain programs to
ensure that units are being maintained
in accordance with HUD housing
quality standards will impact the
operations of PHAs, owners and agents?
What advantages and disadvantages
would arise from extending this self-
inspection requirement to the programs
that do not explicitly require an annual
self-inspection of all units (such as
HCV, PBV, Moderate Rehabilitation, and
CPD programs)?

Question for Comment #17: Is there
an alternative to the self-inspection
protocol (§5.707 Uniform self-
inspection requirement and report) that
would allow HUD to achieve the
objective that families live in safe and
habitable units, and what are the risks
and benefits of that alternative?

e. Section 5.709 Administrative
Process for Defining and Revising
Inspection Criteria

The proposed rule would add § 5.709
which would require HUD to establish
an administrative process for regularly
receiving public comments on scoring
and ranking criteria through Federal
Register notices.
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New paragraph (a)(1) would establish
a timeframe for revisions of standards of
every 3 years, or every 3 years after the
most recent revision, whichever is later.
The inclusion of this regulation would
allow HUD to respond to the changing
needs of an evolving housing portfolio
and technological changes that may
impact the inspections process. This
proposed rule would mandate that the
Agency update the scoring and ranking
criteria regularly and would further
demonstrate HUD’s commitment to
ensure scoring is reasonable, responsive,
and current.

New paragraph (a)(2) would allow
HUD to publish a notice without 30
days of public comment in the case of
an emergency. For §5.709, an
emergency would be defined as a
significant health hazard, a new safety
concern due to changing construction
technology, or another event as
determined by the Secretary. This
section would further highlight the
Secretary’s commitment to being
responsive to the needs and safety of
residents.

Question for Comment #18: In
alignment with HUD’s desire to increase
clarity and decrease ambiguity, HUD is
considering definitions for kitchens and
sanitary facilities. HUD seeks public
input on the following:

a. Should HUD define what
constitutes a kitchen and its related
components required for functional
adequacy (e.g., cooking appliance,
means of refrigeration, food preparation
and storage)?

b. Should HUD define what
constitutes a sanitary facility and its
related components required for
functional adequacy (e.g., bathtub or
shower, toilet, ventilation, sink)?

f. Section 5.711 Scoring, Ranking
Criteria, and Appeals

The proposed rule would add a new
regulation at §5.711 which would
incorporate and streamline existing
regulations governing the scoring and
ranking of covered properties, chiefly
multifamily and public housing
properties. Further, it would include the
responsibilities of PHAs and owner/
agents after an inspection and outline
the process for appealing inspection
results. Proposed §5.711 would also
incorporate and replace the current
scoring and ranking process under
§200.857 as well as the prior appeals
process for physical inspections under
the Public Housing Assessment System
(PHAS) at §§ 902.22, 902.24, 902.26, and
902.68. By aligning similar language
across programs, HUD believes the
proposed rule will increase clarity and

ease of compliance while creating a
standardized set of expectations.

New paragraph (a) would exempt the
HCV and PBV programs which would
continue to be assessed under the
Section Eight Management Assessment
Program (SEMAP) as well as small rural
PHAs which would be assessed under
new subpart D of 985. As part of the
streamlining in the proposed rule, new
paragraph (b) moves the existing
regulation at § 200.857(a)(1) to part 5.

New paragraph (b)(2) would clarify
that Public Housing projects would
continue to be scored and ranked under
the Public Housing Assessment System
(PHAS) outlined in part 902. New
paragraph (c)(1) would introduce the
category of severe health or safety (SHS)
deficiencies which are the most serious
types of conditions that can be cited as
violations of § 5.703 and replaces the
current exigent health and safety (EH&S)
category of deficiencies found in
§902.22. Similar to the use of new
language in § 5.703, the change in
terminology would serve as a visual
marker to help a reader differentiate
between the existing and proposed
regulations. It would also help to
minimize confusion across the aligned
programs. The term “exigent health and
safety”” has been associated with more
than one definition in the past and has
been confused with the term “life-
threatening.” For example, HUD’s
notice at 76 FR 10055 employed EH&S
and life threatening synonymously
despite the different meanings.1?

While generally equivalent in purpose
to the way EH&S is being used today,
the new phrase, “severe health or
safety” would provide a clear
expression of the seriousness of these
types of issues which would also be
reflected in the proposed default
timeframe of repair of 24 hours. HUD
acknowledges that current regulations
are inconsistent in describing how soon
an EH&S deficiency must be corrected,
establishing a singular provision at
§5.711(c)(1) for the correction of SHS
deficiencies for most programs would
address these inconsistencies.

Additionally, the Housing
Opportunity Through Modernization
Act of 2016 (HOTMA) limited HUD’s
flexibility in defining the timeframes for

11“The UPCS physical inspection emphasizes
health and safety (H&S) deficiencies because of
their crucial impact on the well-being of residents.
A subset of H&S deficiencies is exigent health and
safety (EHS) deficiencies. These are life threatening
(LT) and require immediate action or remedy. EHS
deficiencies can substantially reduce the overall
project score.” See, 76 FR 10055 https://
www.federalregister.gov/documents/2011/02/23/
2011-2633/changes-to-the-public-housing-
assessment-system-phas-physical-condition-
scoring-notice.

repair of deficiencies in the HCV or PBV
programs. That act requires that life
threatening conditions be addressed in
24 hours and all other deficiencies
within 30 days. In order to
accommodate that statutory constraint,
HUD would identify in the notice
described in §5.709 which of the SHS
deficiencies are life threatening and
which ones are non-life threatening.
Section 5.711 would also require the
correction of non-SHS health or safety
deficiencies within 30 days, for all
programs.

Further, proposed §5.711 would
incorporate and condense the
administrative review and enforcement
action provisions found at § 200.857(h)
and § 200.857(i) to align with HUD’s
current procedures and eliminate
inconsistencies with Section 219, Title
I1, Division H of the Consolidated
Appropriations Act, 2020, Public Law
116—94, December 20, 2019. As
previously noted, CPD programs do not
apply any scoring, weighting, ranking or
enforcement from Part 5. This is
outlined in the HOME rule at 24 CFR
92.251(f)(1)(i). CPD programs are
fundamentally different than many of
the programs subject to REAC
inspections as they are programs
administered by local governments
subject to local decision making. CPD
programs have their own means of
enforcement specified in each program
regulation. These functions are instead
performed by HUD CPD staff, and can
include requiring the participating
jurisdiction or grantee repaying the full
amount of subsidy provided to the
project. New paragraph (d)(2) would
consolidate current regulations
governing the process for technical
reviews into one section with an aligned
set of procedures applicable to
properties inspected by HUD.

With regard to tenant-induced
damage, HUD is requesting public
comments on the following questions:

Question for Comment #19: HUD is
soliciting comment on how to fairly
approach tenant-induced damage to
units and properties in such a way that
it will have a positive impact on HUD-
assisted properties. What could be used
as incentives or disincentives to
discourage tenant-induced damage?

Question for Comment #20: HUD
seeks input on the scoring threshold
that should be used to refer a property
to the Departmental Enforcement Center
(DEC): What factors should be
considered by HUD in setting the
threshold, and whether should this be a
stationary threshold or one that is
updated periodically?



https://www.federalregister.gov/documents/2011/02/23/2011-2633/changes-to-the-public-housing-assessment-system-phas-physical-condition-scoring-notice

https://www.federalregister.gov/documents/2011/02/23/2011-2633/changes-to-the-public-housing-assessment-system-phas-physical-condition-scoring-notice

https://www.federalregister.gov/documents/2011/02/23/2011-2633/changes-to-the-public-housing-assessment-system-phas-physical-condition-scoring-notice

https://www.federalregister.gov/documents/2011/02/23/2011-2633/changes-to-the-public-housing-assessment-system-phas-physical-condition-scoring-notice

https://www.federalregister.gov/documents/2011/02/23/2011-2633/changes-to-the-public-housing-assessment-system-phas-physical-condition-scoring-notice
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g. Section 5.713 Second- and Third-
Party Rights

The proposed rule would add new
§5.713, which would incorporate and
modify existing language at § 982.407 on
enforcement of inspection requirements.
The new regulation would mirror
existing regulations in place for the HCV
and PBV programs—which in no way
create any right to assert any claim
against HUD or the PHA for damages,
injunction, or other relief for alleged
failure to enforce inspection standards,
and would expand it to other programs
under NSPIRE.

B: Addition of Part 902, Subpart H and
Part 985, Subpart D Regarding Small
Rural PHAs

Small rural PHAs generally operate in
a very different financial environment
and rental housing market than larger
PHAs in major metropolitan areas.
These PHAs often have less access to
private capital and their small size
typically means that they operate with
fewer staff and outside consulting
services. Accordingly, regulatory burden
often falls more heavily on small rural
PHAs, reducing their ability to serve
low-income families.

On May 24, 2018, President Trump
signed the Economic Growth and
Recovery, Regulatory Relief and
Consumer Protection Act (“Economic
Growth Act”) into law. Section 209 of
the Act added section 38 to the United
States Housing Act of 1937 (42 U.S.C.
1437 et seq.) and made several
amendments pertaining to small rural
PHAs. Certain statutory amendments
made by section 209 became effective 60
days after enactment, and HUD
published a notice in the Federal
Register on February 14, 2019,12 which,
read together with the statutory
language, was intended to aid HUD
program participants and the public in
understanding the reasons for deferred
action with respect to specific statutory
provisions. HUD published a notice in
the Federal Register on February 27,
2020,13 explaining how HUD designates
small rural PHAs and described which
209 provisions were being
implemented. The notice also stated
that HUD would undertake future
rulemaking for full implementation of
other provisions, including defining
small rural PHAs in the regulations.
This proposed rule would implement
this definition of small rural PHA as
well as a new assessment system for
their public housing and HCV programs.
HUD believes that the Economic Growth
Act’s focus on inspections and the

1284 FR 4097, February 14, 2019.
1385 FR 11381, February 27, 2020.

directive to follow the same standards
for small, rural public housing as that
for projects assisted under Section 8
make the inclusion of the act’s
provisions in this rule a logical fit.

The proposed rule woul?l create new
Subpart H under the current 902
regulations for the Public Housing
Assessment System (PHAS). Section
209(a)(2) of the Economic Growth Act
defined “small public housing agency”
and directed HUD to use the existing
definition of “‘rural area’” contained in
the regulations governing the Consumer
Financial Protection Bureau (CFPB) at
12 CFR 1026.35(b)(2)(iv)(A). In the
February 27, 2020 notice, HUD further
refined this definition by defining PHAs
that “predominantly operate in a rural
area” and clarifying that these PHAs
would be referred to as ““small rural
PHAs” to avoid confusion with other
small PHA designations employed by
HUD. The proposed rule would fully
implement these definitions through
§902.101. A small rural PHA would be
defined as a PHA that administers 550
or fewer combined public housing and
Section 8 voucher units and either has
a primary administrative building with
a physical address in a rural area or
more than 50 percent of its combined
public housing units and voucher units
in rural areas. The methodology for
identifying a small rural PHA was
identified in the February 27, 2020
notice and § 902.101(b) would require
that HUD make this determination once
every three years. PHAs would have the
ability to appeal this determination in
accordance with §902.101(c).

The proposed rule would amend the
current regulations for the Public
Housing Assessment System (PHAS) to
exempt small rural PHAs and would
instead implement an alternate
performance indicator and rating
system. Under proposed § 902.103,
small rural PHAs would be assessed
based on the physical condition of their
public housing properties. Proposed
§902.103(b) would establish an
assessment frequency of no more than
once every three years, as required
under Section 209(c)(1)(A) of the
Economic Growth Act, except that a
troubled small rural PHA would be
subject to an annual assessment.

A small rural PHA’s public housing
program would be designated as
troubled under § 902.105 if:

o The weighted average score of all
property inspections is below 70
percent of the total available points; or

e If a the PHA has a weighted average
score of between 70 and 80 percent of
the total available points and has at least
one property that receives fewer than 70
percent of the total available points.

Troubled small rural PHAs would be
referred to their local field office or
other designated HUD office(s) for
remedial action, oversight, and
monitoring. HUD would negotiate and
develop a Corrective Action Agreement
(CAA) as described in § 902.105(c)
within 30 days of the PHA’s notification
of their designation as troubled. Section
902.105(c) through (i) would outline the
requirements and process for the CAA.
Proposed §902.107 would describe the
situation under which HUD may
withhold, deny, or rescind a troubled
designation. Conditions for appealing
troubled designations are outlined in
proposed §902.109. Sanctions for small
rural PHAs that remain troubled as well
as incentives for small rural PHAs that
are high performers would remain the
same as those currently described in the
PHAS regulations.

The Economic Growth Act provides
that HUD may designate a small rural
PHA as a troubled PHA with respect to
its HCV program if HUD determines the
agency has failed to comply with HCV
inspection requirements, HUD is
proposing to add a new subpart D to 24
CFR part 985, Section 8 Management
Assessment Program (SEMAP).

Under proposed § 985.201, PHAs that
meet the definition of small rural under
§902.101 would no longer be subject to
SEMAP requirements but would instead
be assessed on the basis of the
performance indicators and rating
system under subpart D. In assessing
whether a small rural PHA’s HCV
program is a high performer, standard
performer, or troubled, HUD would take
four indicators into consideration, all of
which are related to the small rural
PHA’s compliance with the inspection
requirements. Each indicator would be
scored on a pass/fail basis. The
inspection indicators described in the
proposed § 985.203 include:

e Inspection standards which would
confirm the PHA is applying the
applicable NSPIRE standards to HCV or
PBV-assisted units or a HUD-approved
variation under §5.703. The PHA would
pass the indicator if all HCV and PBV
units were inspected using the correct
standards;

e Initial unit inspections which
would validate the PHA is conducting
initial inspections within the
appropriate timeframes. The PHA
would pass the indicator if at least 98
percent of newly leased units passed
inspection prior to the beginning of
assistance;

e Frequency of HQS inspections
which would verify the PHA inspects
tenant-based units under HAP contract
and the required sample of PBV units at
least once during the three-year period
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from the last PHA inspection. The PHA
would pass the indicator if at least 98
percent of the units were inspected; and

e Unit condition enforcement would
confirm the PHA is taking corrective
action as required in cases where the
owner fails to correct an identified unit
deficiency in accordance with HUD
requirements. The PHA would pass the
indicator if 98 percent of inspections
with identified life-threatening or other
deficiencies were corrected within the
required timeframe.

In order for the small rural PHA to be
designated as a high performer,
additional requirements related to
funding would also apply. Proposed
§985.205(a) would state that for a PHA
to be designated as a high performer, the
PHA must:

e Either utilize at least 98 percent of
its HCV budget authority for the most
recent calendar year or the percent of
HCV units leased by renters or occupied
by homeowners for the most recent
calendar year must be at least 98
percent;

¢ Not end the calendar year with
excess HAP reserves; and

e Not end the calendar year in a
funding shortfall or receive shortfall
prevention funding from HUD.

If the small rural PHA passes all four
inspection indicators and meets the
funding criteria listed above, the PHA is
designated as a high performer. If a PHA
passes all four inspection indicators but
does not meet the funding criteria listed
above, the PHA will be designated as a
standard performer. If the small rural
PHA fails any one of the four inspection
indicators, regardless of whether or not
it meets the funding requirements, the
PHA is designated as troubled.

In accordance with statutory
requirements contained in the Economic
Growth Act, proposed § 985.207 would
establish an assessment frequency of no
more than once every three years,
except that a troubled small rural PHA
would be subject to an annual
assessment in accordance with
§985.204.

Proposed §985.209 would cover
requirements that apply to small rural
PHAs designated as troubled, including
the statutorily mandated appeals
process and the required corrective
action agreement.

Proposed §985.211 would state that
HUD would maintain small rural PHAs’
assessment files, including designations,
appeals, and agreements, for at least 3
years.

With regard to small rural PHAs, HUD
is requesting public comments on the
following questions:

Question for comment #21: HUD is
considering establishing the threshold

for troubled PHAs under the small rural
assessment as a PHA that either has a
weighted average of less than 70 percent
of all available points on physical
inspections, or a PHA that has a
weighted average of between 70 and 80
percent of all available points and that
also has at least one property that
received a score of less than 70 percent
of available points. HUD is seeking
comment on how this threshold will
impact PHAs and residents, and what
alternative thresholds HUD should use
to define a troubled PHA?

Question for comment #22: HUD is
specifically seeking comment on the
four indicators proposed to determine if
the PHA is failing to fulfill its
responsibilities for unit inspections
under the HCV program and the method
by which HUD is proposing to
determine if the PHA has passed or
failed the indicator. Are the indicators
proposed to make such determination
appropriate? If not, are there better
alternatives?

Question for comment #23: HUD is
specifically seeking comment on the
criteria it is proposing to determine if
the PHA is a high performer or a
standard performer. Are the conditions
related to funding utilization
appropriate? If not, are there better
alternatives? Should HUD be
considering other criteria besides
utilization to designate a PHA a high
performer as opposed to a standard
performer? If so, what other
performance measures should be taken
into account? How would HUD verify
the PHA’s performance on any
suggested additional or alternative
performance criteria, keeping in mind
HUD'’s preference to move away from
reliance on self-certifications wherever
possible and to not require PHAs to
report or submit data for PHA
assessments that is not already collected
as part of normal HCV PHA operations
and HUD oversight?

Question for comment #24: What
specifically should be required in the
corrective action agreement?

C: Other Regulatory Changes

As discussed above, §5.701 would
expand the scope of part 5, subpart G.
Therefore, this proposed rule would
amend regulations for the HCV (part
982), PBV (part 983), HOME (part 92),
HTF (part 93), HOPWA (part 574), ESG
(part 576), and CoC (part 578).

The proposed rule would align HOME
property standards requirements for
housing with the requirements for
ongoing property condition standards of
rental housing at § 92.251(f).
Participating jurisdictions would be
required to establish written property

standards for housing occupied by
tenants that meet minimum
requirements at § 92.251(f) including
compliance with State and local codes
and ordinances, health and safety, and
lead-based paint requirements.

While most participating jurisdictions
are subject to State and local building or
rehabilitation codes, many are not
subject to comprehensive property
condition or habitability codes. The
program regulations at § 92.251(f) do not
provide a uniform standard for housing
that is decent, safe, and sanitary and in
good repair where State and local codes
are absent. HUD is proposing a uniform
standard for what must be inspected
during, and corrected as the result of, an
ongoing physical inspection of HOME-
assisted rental housing during the
period of affordability or an annual
inspection of housing occupied by a
resident.

Also under the proposed rule, the
Housing Trust Fund (HTF) program
regulations would be revised to make
conforming changes to the HTF property
standards requirements at
§93.301(b)(1)(viii), (c)(3), and (e)(i). The
specific deficiencies will be a subset of
the deficiencies defined for NSPIRE and
published in the Federal Register in
accordance with §5.705.

The proposed rule would also make
conforming changes to apply §5.703 to
the Housing Opportunities for Persons
with AIDS (HOPWA), Continuum of
Care (CoC), and Emergency Solutions
Grants (ESG) programs. The rule
proposes to amend the HOPWA
regulations at § 574.310; the CoC
regulations at § 578.75; and the ESG
regulations at § 576.403 to cite to
§5.703. The CoC regulations at
§578.75(b) regarding lead-based paint
requirements would be amended only to
apply §5.703 where § 982.401 currently
applies; this proposed rule makes no
substantive changes to the lead-based
paint requirements. The ESG regulations
would be amended to include §5.703 in
the minimum standards for permanent
housing but not emergency shelters.

These amendments are intended to
replace program-specific standards with
references to part 5. Further, §5.711
would incorporate and condense the
administrative review and enforcement
action provisions at §§200.857(h) and
200.857(i) to align with HUD’s current
procedures and to eliminate
inconsistencies with Section 219, Title
IT, Division H of the Consolidated
Appropriations Act, 2020, Public Law
116—-94, December 20, 2019.

HUD is also proposing technical
changes for HAP contracts at §§880.612,
884.217, 886.123 and 886.323 to require
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annual compliance with the expanded
part 5, subpart G.

Under this proposed rule, the
Moderate Rehabilitation program
regulations at § 882.516(b) would be
revised to clarify that PHAs must
inspect (or cause to be inspected) units
at least annually and at other times as
necessary in accordance with the
NSPIRE standards established under
§5.703. HUD would continue to
conduct the inspections in accordance
with the NSPIRE standards for mod
rehab projects that are managed by the
PHA as provided under § 882.516(d). In
addition, the proposed rule would
change the title of § 882.516(c) from
“Units not decent, safe, and sanitary” to
“Units with health and safety hazards”
and add a title to § 882.516(e) for clarity.

D. Other Rulemakings

HUD notes that there is some overlap
in the proposed changes with HUD’s
Housing Opportunity Through
Modernization Act of 2016:
Implementation of Sections 102, 103,
and 104 proposed rule (84 FR 48820).
HUD further notes that HUD intends to
publish a proposed rule concerning the
implementation of requirements to
install carbon monoxide detectors in
HUD-assisted and -Insured Housing,
which would also overlap with this
proposed rule. At the final rule stage,
HUD will make any changes necessary
to address any conflicts between these
rules.

III. NSPIRE Improvements Beyond This
Rule

In addition to the regulatory changes
being proposed by this rule, HUD is
making other improvements to its
physical inspection program. HUD is
committed to extending the same
principles reflected in this rule to other
aspects of the NSPIRE effort. HUD has
continued to move forward with the
“top-to-bottom review” of its inspection
process directed by the Secretary to
ensure taxpayer-supported housing is
healthy, safe, and habitable for the
millions of families HUD serves. The
regulation will signal to the public
HUD’s clear intent to change its
business approach. HUD is proactively
aligning Public Housing, HCV, and
other programs, through establishing an
approach to revise and publish
inspection standards, testing and
validating a new inspection scoring
model, and continuously engaging with
the public in HUD’s improvement
efforts.

To ensure stakeholders can provide
input on all aspects of NSPIRE, HUD
launched listening sessions about
making improving HUD’s inspections

better. That approach of early and often
feedback has continued. For example, in
the development of the physical
inspection standards, HUD published
drafts on the NSPIRE website for public
input.2¢ For reference, these are the
standards which will apply to all
inspections (see § 5.705(a)) and will be
published formally for public comment
prior to implementation (see §5.709).
HUD has received hundreds of
suggestions on the draft NSPIRE
standards and has closely reviewed all
the comments. The majority were
successfully incorporated into revisions.
HUD’s analysis, supported by
stakeholder feedback, has identified that
the current Uniform Physical Condition
Standards (UPCS) and Housing Quality
Standards (HQS) specifications do not
always clearly identify or explain the
particular harm or hazard that HUD is
trying to avoid. To address this concern,
HUD applied best practices from risk
analysis frameworks that feature
predominantly in the public health
discipline to help all stakeholders
understand the “why” or the
“rationale” for each deficiency. A
“rationale” is a plainly written risk-
based assessment that describes the
harm or negative result that could occur
if that issue were to be present at a
property. It justifies why that issue is
critical to housing quality. By taking
this approach, HUD can ground each
standard in a clear and defensible
explanation based in sound science.

Given the approach described above—
and because it is important to ensure the
standards remain up to date—HUD is
working to establish an “infrastructure
of partnerships” to provide continuous
technical input and scientific guidance
for standards development. HUD started
this effort by collaborating with partners
across the public and private sectors—
including other Federal agencies—and
academic and non-profit organizations.
HUD anticipates that the continued
expansion of these relationships will
help to provide the input into the three-
year updates to which HUD commits in
this rule.

Along with the efforts already
described, HUD has launched two
demonstrations: (1) The Demonstration
to Assess the National Standards for the
Physical Inspection of Real Estate (84
FR 43536) and (2) the Demonstration to
Test Proposed New Method of Assessing
the Physical Conditions of Voucher-
Assisted Housing (81 FR 26759). These

147.S. Department of Housing and Urban
Development. (2019). National Standards for
Physical Inspection of Real Estate (NSPIRE)
Standards. Retrieved from: https://www.hud.gov/
program_offices/public_indian_housing/reac/
nspire/standards.

demonstrations are among the first steps
in implementing an aligned inspection
protocol for public housing, multifamily
housing, and voucher programs. More
information about those demonstrations
can be found on the NSPIRE 15 and
ISDV 16 websites.

Strategically, the demonstration
programs give HUD and properties an
opportunity to “stress test” processes in
a real-world setting to ensure they are
stable and ready to scale out to the full
population of Property Owner Agent
(POA). In addition to being reasonable,
HUD wants to ensure that its inspection
standards are performable across a wide
variety of inspectors. The
demonstrations allow HUD the ability to
make sure its administrative processes
that support physical inspections are
efficient and responsive. HUD is also
leveraging technology to eliminate
manual processes and to realize the
benefits of having aligned programs.

The information coming out of both
demonstrations also informs the
development and refinement of property
scoring approaches. HUD has worked
diligently to identify the most
appropriate scoring models to improve
the accuracy, objectivity, and
consistency of assessment across
different property configurations. Along
with modifications to the current model,
HUD is currently exploring alternative
scoring models based instead on data-
driven methodologies, including those
based on probabilistic approaches.

Finally, aligning HUD’s oversight to
property risk will benefit both HUD and
the POAs. For example, HUD has
proposed in this rule that a risk model
inform the extension of the frequency of
inspections up to 5 years in some
programs. Taking a risk-based oversight
approach allows high-performing
properties to continue to do those things
that make them successful while
ensuring struggling properties are able
to get the attention needed. While HUD
will maintain a “pass/fail” result for
HCV and PBV inspections as required
by statute, moving to NSPIRE with
consistent inspection standards allows
large volumes of inspection and housing
quality data to be compared across
programs for the first time. HUD
believes that better data will lead to the

15 U.S. Department of Housing and Urban
Development. (2019). The Demonstration to Assess
the National Standards for the Physical Inspection
of Real. Estate Retrieved from: https://
www.hud.gov/program_offices/public_indian_
housing/reac/nspire/demonstration.

16 U.S. Department of Housing and Urban
Development. (2019). The Demonstration to Test
Proposed New Method of Assessing the Physical
Conditions of Voucher-Assisted Housing. Retrieved
from: https://www.hud.gov/sites/dfiles/PIH/
documents/upcsvdemoparticpation.pdyf.
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development of more refined risk
models and also allow rigorous
assessment of the impacts of
deficiencies, individually and in
combination, on residents.

IV. Findings and Certifications

Regulatory Review—Executive Orders
12866 and 13563

Pursuant to Executive Order 12866
(Regulatory Planning and Review), a
determination must be made whether a
regulatory action is significant and
therefore subject to review by the Office
of Management and Budget (OMB) in
accordance with the requirements of the
order. Executive Order 13563
(Improving Regulations and Regulatory
Review) directs executive agencies to
analyze regulations that are “outmoded,
ineffective, insufficient, or excessively
burdensome, and to modify, streamline,
expand, or repeal them in accordance
with what has been learned.” Executive
Order 13563 also directs that, where
relevant, feasible, and consistent with
regulatory objectives, and to the extent
permitted by law, agencies are to
identify and consider regulatory
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public.

HUD believes that this proposed rule,
by consolidating physical condition
inspection standards into a streamlined
format and utilizing improved
technology and methods will aid all
parties—PHAs, property owners, agents,
and inspectors—in complying with
HUD’s physical condition standards
creating a smaller burden while
maintaining or increasing the
effectiveness of HUD’s physical
condition requirements. The proposed
rule has been determined to be a
“significant regulatory action,” as
defined in section 3(f) of the Order, but
not economically significant under
section 3(f)(1) of the Order. The docket
file is available for public inspection
online at www.regulations.gov.

Executive Order 13771, Regulatory Costs

Executive Order 13771, entitled
“Reducing Regulation and Controlling
Regulatory Costs,” was issued on
January 30, 2017. This proposed rule is
expected to be an Executive Order
13771 deregulatory action. The
requirements this proposed rule would
place on the public are comparable to
pre-existing requirements. This rule
would also provide relief to small rural
PHAs and certain qualifying properties
and would provide relief by removing
inconsistencies across HUD’s programs,
reducing compliance costs.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.) generally requires
an agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. There are
2,297 small PHAs all of which will be
affected; however, the economic impact
will not be significant.

The economic impact will not be
significant because the proposed rule
would not change the substantive
requirement that HUD program
participants are required to maintain the
physical condition of HUD housing. The
proposed rule would also, in most cases,
maintain the same level of review for
compliance in the form of physical
inspections. Regulatory flexibility
would be increased by allowing HUD to
require less frequent inspections for
high-performing PHAs under PHAS.
Regulatory relief would also be
provided to small rural PHAs, which
would only be subject to triennial
inspections under PHAS. Accordingly,
the undersigned certifies that the
proposed rule will not have a significant
economic impact on a substantial
number of small entities.
Notwithstanding HUD’s determination
that this rule will not have a significant
effect on a substantial number of small
entities, HUD specifically invites
comments regarding any less
burdensome alternatives to this rule that
will meet HUD’s objectives as described
in the preamble to this rule.

Environmental Impact

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations at 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)). The
Finding of No Significant Impact is
available for public inspection between
the hours of 8 a.m. and 5 p.m. weekdays
in the Regulations Division, Office of
General Counsel, Room 10276,
Department of Housing and Urban
Development, 451 Seventh Street SW,
Washington, DC 20410—0500. The
FONSI is also available through the
Federal eRulemaking Portal at http://
www.regulations.gov.

Executive Order 13132, Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either: (i)

Imposes substantial direct compliance
costs on State and local governments
and is not required by statute, or (ii)
preempts State law, unless the agency
meets the consultation and funding
requirements of section 6 of the
Executive Order. This proposed rule
would merely revise existing Federal
standards in a way which would not
increase or decrease compliance costs
on State or local governments and
therefore does not have federalism
implications and would not impose
substantial direct compliance costs on
state and local governments or preempt
state law within the meaning of the
Executive Order.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) establishes requirements
for federal agencies to assess the effects
of their regulatory actions on State,
local, and tribal governments, and on
the private sector. This proposed rule
would not impose any Federal mandates
on any State, local, or tribal
governments, or on the private sector,
within the meaning of the UMRA.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520), an agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information,
unless the collection displays a
currently valid Office of Management
and Budget (OMB) control number.
Except for the self-inspection report
requirements, the information collection
requirements contained in this proposed
rule have been approved by OMB under
the Paperwork Reduction Act and
assigned OMB control numbers 2502—
0369 (Uniform Physical Standards and
Physical Inspection Requirements),
2577—-0241 (Exigent Health and Safety
Deficiency Correction Certification),
2577-0257 (Public Housing Assessment
System (PHAS) Appeals, Technical
Reviews and Database Adjustments),
2577—-0289 (National Standards for the
Physical Inspection of Real Estate
(NSPIRE)), and 2577-0169 (HCV
Program and Tribal HUD-VASH). The
collection requirements will be
amended to reflect the altered burden
contained in this proposed rule. The
current PRA “HCV Program and Tribal
HUD-VASH” (OMB 2577-0169)
authorizes collection of unit inspection
data from PHAs as part of their
participation in the HCV and PBV
programs. This proposed rule will not
require a modification to this approved
collection.
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The current PRA package “National
Standards for the Physical Inspection of
Real Estate (NSPIRE)” (OMB 2577—
02890) authorizes collection of self-
inspection data from properties
participating in HUD’s NSPIRE
Demonstration. As NSPIRE moves from
demonstration to implementation, the
number of responses will increase to
accommodate the full portfolio of
properties required to submit self-
inspection results to HUD.

The current PRA package
“Administrative Process for Scoring,
Ranking, and Appeals” (OMB 2577—
0257) authorizes the collection of data

associated with data base adjustments,
technical reviews, and appeals (Public
Housing only) for Multifamily and
Public Housing properties. HUD
anticipates this number to remain
constant upon implementation of
NSPIRE.

The current PRA package ‘“Uniform
Physical Standards and Physical
Inspection Requirements” (OMB 2502—
0369) authorizes the collection of data
associated with inspections of HUD-
insured mortgages. HUD expects this
number to increase slightly due to
higher unit sampling as part of the
NSPIRE protocol.

The current PRA package “Other
Reporting Requirements” (OMB 2577—
0241) only authorizes the collection of
electronic certifications by PHAs for
corrected/mitigated Exigent Health and
Safety (EH&S) deficiencies. The new
number of responses and burden reflect
the inclusion of all programs, beyond
Public Housing, that will now be
required to submit electronic closeout of
all health and safety deficiencies, not
just EH&S deficiencies.

The burden of the information
collections in this proposed rule is
estimated as follows:

Number of responses Burden hours per Total annual cost
Information collection response I-ég:{l*y
Current New Current New Current New
Inspection Reporting (HCV) (OMB 2577-0169) ................... 3,680,527 3,680,527 44 .44 $34 $55,060,684.00 | $55,060, 684.00
Self-inspection Reporting (OMB 2577-0289) .........cccecvvuennee 4,500 38,000 2.7 27 34 413,100.00 2,335,176.00
Administrative Process for Scoring, Ranking, and Appeals
(OMB 2577-0257 ......ceciiiiriiiiiinicciecie e 1,510 1,510 7.7 7.7 34 51,366.00 51,366.00
Uniform Physical Standards and Physical Inspection Re-
quirements (OMB 2502-0369) ........cccccererrererrereereeerennenns 12,100 12,100 6.0 8.0 34 2,468,400.00 3,291,200.00
Other Reporting Requirements (OMB 2577-0241) .............. 971 16,000 .28 1.0 34 9,244.00 544,000.00
TOHAIS o 3,699,608 3,748,137 | oo | i | e 58,002,794.00 61,282,426.00

* Estimates assume a blended hourly rate that is equivalent to a GS-12, Step 5, Federal Government Employee.

In accordance with 5 CFR
1320.8(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning the
information collection requirements in
the proposed rule regarding:

(1) Whether the proposed collection
of information is necessary for the
proper performance of the functions of
the agency, including whether the
information will have practical utility;

(2) The accuracy of the agency’s
estimate of the burden of the proposed
collection of information;

(3) Whether the proposed collection
of information enhances the quality,
utility, and clarity of the information to
be collected; and

(4) Whether the proposed information
collection minimizes the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated collection
techniques or other forms of information
technology (e.g., permitting electronic
submission of responses).

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule. Under the provisions of 5 CFR
part 1320, OMB is required to make a
decision concerning this collection of
information between 30 and 60 days
after the publication date. Therefore, a
comment on the information collection
requirements is best assured of having
its full effect if OMB receives the
comment within 30 days of the

publication. This time frame does not

affect the deadline for comments to the

agency on the proposed rule, however.

Comments must refer to the proposed

rule by name and docket number (FR—

6123) and must be sent to:

HUD Desk Officer, Office of
Management and Budget, New
Executive Office Building,
Washington, DC 20503, Fax number:
202-395-6947

and

Colette Pollard, HUD Reports Liaison
Officer, Department of Housing and
Urban Development, 451 7th Street
SW, Room 2204, Washington, DC
20410

Interested persons may submit
comments regarding the information
collection requirements electronically
through the Federal eRulemaking Portal
at http://www.regulations.gov. HUD
strongly encourages commenters to
submit comments electronically.
Electronic submission of comments
allows the commenter maximum time to
prepare and submit a comment, ensures
timely receipt by HUD, and enables
HUD to make them immediately
available to the public. Comments
submitted electronically through the
http://www.regulations.gov website can
be viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

List of Subjects
24 CFR Part 5

Administrative practice and
procedure, Aged, Claims, Crime,
Government contracts, Grant
programs—housing and community
development, Individuals with
disabilities, Intergovernmental relations,
Loan programs—housing and
community development, Low and
moderate income housing, Mortgage
insurance, Penalties, Pets, Public
housing, Rent subsidies, Reporting and
recordkeeping requirements, Social
security, Unemployment compensation,
and Wages.

24 CFR Part 92

Administrative practice and
procedure, Low and moderate income
housing, Manufactured homes, Rent
subsidies, and Reporting and
recordkeeping requirements.

24 CFR Part 93

Administrative practice and
procedure, Grant programs—housing
and community development, Low and
moderate income housing,
Manufactured homes, Rent subsidies,
and Reporting and recordkeeping
requirements.

24 CFR Part 200

Administrative practice and
procedure, Claims, Equal employment
opportunity, Fair housing, Housing



http://www.regulations.gov

http://www.regulations.gov



2594

Federal Register/Vol. 86, No. 8/ Wednesday, January 13, 2021/Proposed Rules

standards, Lead poisoning, Loan
programs—housing and community
development, Mortgage insurance,
Organization and functions
(Government agencies), Penalties,
Reporting and recordkeeping
requirements, Social security,
Unemployment compensation, and
Wages.

24 CFR Part 574

Community facilities, Grant
programs—housing and community
development, Grant programs—social
programs, HIV/AIDS, Low and moderate
income housing, and Reporting and
recordkeeping requirements.

24 CFR Part 576

Community facilities, Grant
programs—housing and community
development, Grant programs—social
programs, Homeless, and Reporting and
recordkeeping requirements.

24 CFR Part 578

Community development,
Community facilities, Grant programs—
housing and community development,
Grant programs—social programs,
Homeless, and Reporting and
recordkeeping requirements.

24 CFR Part 880

Grant programs—housing and
community development, Rent
subsidies, and Reporting and
recordkeeping requirements.

24 CFR Part 882

Grant programs—housing and
community development, Homeless,
Lead poisoning, Manufactured homes,
Rent subsidies, and Reporting and
recordkeeping requirements.

24 CFR Part 884

Grant programs—housing and
community development, Rent
subsidies, Reporting and recordkeeping
requirements, and Rural areas.

24 CFR Part 886

Grant programs—housing and
community development, Lead
poisoning, Rent subsidies, and
Reporting and recordkeeping
requirements.

24 CFR Part 902

Administrative practice and
procedure, Public housing, and
Reporting and recordkeeping
requirements.

24 CFR Part 982

Grant programs—housing and
community development, Grant
programs—Indians, Indians, Public

housing, Rent subsidies, and Reporting
and recordkeeping requirements.

24 CFR Part 983

Grant programs—housing and
community development, Low and
moderate income housing, Rent
subsidies, and Reporting and
recordkeeping requirements.

24 CFR Part 985

Grant programs—housing and
community development, Public
housing, Rent subsidies, and Reporting
and recordkeeping requirements.

For the reasons discussed in the
preamble, HUD proposes to amend 24
CFR parts 5, 92, 93, 200, 574, 576, 578,
880, 882, 883, 884, 886, 902, 982, 983
and 985 as follows:

PART 5—GENERAL HUD PROGRAM
REQUIREMENTS; WAIVERS

m 1. The authority for 24 CFR part 5
continues to read as follows:

Authority: 12 U.S.C. 1701x; 42 U.S.C.
1437a, 1437c, 1437d, 1437f, 1437n, 3535(d);
Sec. 327, Pub. L. 109-115, 119 Stat. 2936;
Sec. 607, Pub. L. 109-162, 119 Stat. 3051 (42
U.S.C. 14043e et seq.); E.O. 13279, 67 FR
77141, 3 CFR, 2002 Comp., p. 258; and E.O.
13559, 75 FR 71319, 3 CFR, 2010 Comp., p.
273.

m 2. Revise subpart G to read as follows:

Subpart G—Physical Inspection of
Real Estate

Sec.

5.701 Applicability.

5.703 National Standards for the Condition
of HUD Housing.

5.705 Inspection Requirements.

5.707 Uniform self-inspection requirement
and report.

5.709 Administrative Process for Defining
and Revising Inspection Criteria.

5.711 Scoring, Ranking Criteria, and
Appeals.

5.713 Second- and Third-Party Rights.

§5.701 Applicability.

(a) Scope. This subpart applies the
national standards for the physical
inspection of real estate standards to the
following HUD programs:

(1) All Public Housing programs
(programs for housing assisted under
the U.S. Housing Act of 1937 other than
section 8 of the Act);

(2) The Housing Choice Voucher
program under section 8(0) of the U.S.
Housing Act of 1937, part 982 of this
title and the Project-Based Voucher
program under section 8(0)(13) of the
Act and the regulations at part 983 of
this title (referred to in this part as the
HCV and PBV programs, or HCV and
PBV housing);

(3) All project-based Section 8
programs;

(4) Section 202 Program of Supportive
Housing for the Elderly (Capital
Advances);

(5) Section 811 Program of Supportive
Housing for Persons with Disabilities
(Capital Advances);

(6) Section 202 loan program for
projects for the elderly and handicapped
(including 202/8 projects and 202/162
projects); and

(7) Housing with mortgages insured or
held by HUD, or housing that is
receiving assistance from HUD, under
the following authorities:

(i) Section 207 of the National
Housing Act (NHA) (12 U.S.C. 1701et
seq.) (Rental Housing Insurance);

(ii) Section 213 of the NHA
(Cooperative Housing Insurance);

(ii1) Section 220 of the NHA
(Rehabilitation and Neighborhood
Conservation Housing Insurance);

(iv) Section 221(d)(3) of the NHA
(Market Interest Rate (MIR) Program);

(v) Section 221(d)(3) and (5) of the
NHA (Below Market Interest Rate
(BMIR) Program);

(vi) Section 221(d)(4) of the NHA
(Housing for Moderate Income and
Displaced Families);

(vii) Section 231 of the NHA (Housing
for Elderly Persons);

(viii) Section 232 of the NHA
(Mortgage Insurance for Nursing Homes,
Intermediate Care Facilities, Assisted
Living Facilities, Board and Care
Homes);

(ix) Section 234(d) of the NHA
(Rental) (Mortgage Insurance for
Condominiums);

(x) Section 236 of the NHA (Rental
and Cooperative Housing for Lower
Income Families);

(xi) Section 241 of the NHA
(Supplemental Loans for Multifamily
Projects). (Where, however, the primary
mortgage of a Section 241 property is
insured or assisted by HUD under a
program covered in this part, the
coverage by two HUD programs does not
trigger two inspections); and

(xii) Section 542(c) of the Housing
and Community Development Act of
1992 (12 U.S.C. 1707 note) (Housing
Finance Agency Risk Sharing Program).

(b) Conflicts. The regulations in this
subpart may be supplemented by the
specific regulations for the HUD-
assisted programs listed in paragraph
(a). The program-specific regulations
may address the frequency of
inspections, who performs the
inspections and whether alternative
inspections are available given the
statutory and regulatory framework for
the program. When there is conflict
between the regulations of this subpart
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and the program-specific regulations,
the program-specific regulations govern.

(c) HUD housing. For purposes of this
subpart, the term “HUD housing” means
the types of housing listed in paragraph
(a) of this section.

§5.703 National Standards for the
Condition of HUD housing.

(a) General. To ensure that all
residents live in safe, habitable
dwellings, the items and components
located inside the building, outside the
building, and within the units of HUD
housing must be functionally adequate,
operable, and free of health and safety
hazards. The standards under this
section apply to all HUD housing. HUD
housing under the HCV and PBV
programs shall be subject to these
standards only for:

(1) The subsidized unit itself; and

(2) Items and components within the
primary and secondary means of egress
from a unit’s entry door(s) to the public
way, those common features related to
the residential use of the building (e.g.,
the laundry room, community room,
mail room), and the systems equipment
that directly services the voucher unit.

(b) Inside. Inside of HUD housing
refers to the common areas and building
systems that can be generally found
within the building interior and are not
inside a unit. Examples of “inside”
common areas may include, basements,
interior or attached garages, enclosed
carports, restrooms, closets, utility
rooms, mechanical rooms, community
rooms, day care rooms, halls, corridors,
stairs, shared kitchens, laundry rooms,
offices, enclosed porches, enclosed
patios, enclosed balconies, and trash
collection areas. Examples of building
systems include those components that
provide domestic water, electricity,
elevators, emergency power, fire
protection, HVAC, and sanitary services.

(c) Outside. Outside of HUD housing
(or “outside areas’’) refers to the
building site, building exterior
components, and any building systems
located outside of the building or unit.
Examples of “outside” components may
include fencing, retaining walls,
grounds, lighting, mailboxes, project
signs, parking lots, detached garage or
carport, driveways, play areas and
equipment, refuse disposal, roads, storm
drainage, non-dwelling buildings, and
walkways. Components found on the
exterior of the building are also
considered outside areas, and examples
may include doors, attached porches,
attached patios, balconies, car ports, fire
escapes, foundations, lighting, roofs,
walls, and windows.

(d) Units. A unit (or “‘dwelling unit”)
of HUD housing refers to the interior

components of an individual unit.
Examples of components included in
the interior of a unit may include the
bathroom, call-for-aid (if applicable),
ceiling, doors, electrical systems, floors,
water heater, HVAC (where individual
units are provided), kitchen, lighting,
outlets, switches, smoke detectors,
stairs, walls, and windows. The unit
must also meet the following affirmative
requirements:

(1) The unit must have hot and cold
running water, including an adequate
source of safe and potable water;

(2) The unit must include its own
sanitary facility, it must be in proper
operating condition, usable in privacy,
and adequate for personal hygiene and
the disposal of human waste;

(3) The unit must include at least one
battery-operated or hard-wired smoke
detector, in proper working condition,
on each level of the unit installed as
specified in National Fire Protection
Association Standard (NFPA) 72 or
successor standards. If the unit is
occupied by any hearing-impaired
person, smoke detectors must have an
alarm system, designed for hearing-
impaired persons;

(4) The unit must have a living room
and a kitchen area;

(5) For units assisted under the HCV
or PBV program, the unit must have at
least one bedroom or living/sleeping
room for each two persons. Children of
opposite sex, other than very young
children, may not be required to occupy
the same bedroom or living/sleeping
room.

(e) Health and safety concerns—(1)
General. The inside, outside and unit
must be free of health and safety
hazards that pose a danger to residents.
Types of health and safety concerns
include, but are not limited to carbon
monoxide, mold, flammable materials or
other fire hazards, electrical hazards,
garbage and debris, handrail hazards,
infestation, and lead-based paint.

(2) Lead-Based Paint. HUD housing
must comply with all requirements
related to the evaluation and control of
lead-based paint hazards and have
available proper documentation of such
(see part 35 of this title). The Lead-based
Paint Poisoning Prevention Act (42
U.S.C. 4821-4846), the Residential
Lead-based Paint Hazard Reduction Act
of 1992 (42 U.S.C. 4851-4856), and the
applicable regulations at part 35 of this
title apply.

(f) Compliance with State and local
codes. (1) The standards for the
condition of HUD housing in this
section do not supersede State and local
housing codes (such as fire, mechanical,
plumbing, property maintenance, or
residential code requirements).

(2) All HUD housing other than units
assisted under the HCV and PBV
programs must comply with State or
local housing code in order to comply
with this subpart.

(3) State and local code compliance is
not part of the determination whether a
unit passes the standards for the
condition of HUD housing under this
section for the HCV and PBV programs
(except in accordance with
§5.705(a)(3)).

(g) Use of an alternative or additional
standard for HCV and PBV programs. A
PHA is not subject to the standards set
by this section when the PHA is
approved by HUD to use an alternative
standard in accordance with § 982.406
of this title. PHAs may also elect to
establish additional requirements for
quality, architecture, or design of PBV
housing, and any such additional
requirements must be specified in the
Agreement to Enter into a HAP Contract
(“Agreement’’) as provided in
§983.152(d)(2) of this title.

(h) Special housing types in the HCV,
PBV, and Moderate Rehabilitation
programs. part 982, subpart M of this
title identifies special housing types
which require standards unique to
special types of housing. Unless
modified by program-specific
regulations, NSPIRE Standards will
apply for these special housing types.

§5.705 Inspection requirements.

(a) Procedures—(1) General. Any
entity responsible for conducting an
inspection of HUD housing, to
determine compliance with this subpart,
must inspect such HUD housing in
accordance with the standards and
procedures for identifying safe,
habitable housing set out by the
Secretary and published in the Federal
Register as described in §5.711.

(2) Inspection Scope. The inspection
requirement for HUD housing generally
requires the inside, outside and unit to
be inspected, in accordance with
§5.703. The inspection requirement for
the tenant-based HCV program and the
unit inspection for the PBV program
only applies to units occupied or to be
occupied by HCV and PBV participants,
and common areas and exterior areas
which either service or are associated
with such units.

(3) HCV and PBV Variant inspection
standards. (i) HUD may approve
inspection criteria variations for the
following purposes:

(A) Variations which apply standards
in local housing codes or other codes
adopted by the PHA; or

(B) Variations because of local
climatic or geographic conditions.
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(ii) Acceptability criteria variations
may only be approved by HUD pursuant
to paragraph (a)(3)(i) if such variations
either:

(A) Meet or exceed the performance
requirements; or

(B) Significantly expand affordable
housing opportunities for families
assisted under the program.

(iii) HUD will not approve any
inspection criteria variation if HUD
believes that such variation is likely to
adversely affect the health or safety of
participant families, or severely restrict
housing choice.

(b) Entity Conducting Inspections.
HUD housing must be inspected by the
appropriate entity as described in
paragraph (b)(1) of this section, except
as described in paragraph (b)(2) of this
section.

(1) General. The owner, lender,
contract administrator, or HUD is the
entity responsible for performing
inspections of HUD housing as provided
in this title, or a regulatory agreement or
contract. For properties with more than
one HUD-insured loan, only the first
mortgage lender is required to conduct
the inspection. The second mortgage
lender will be provided a copy of the
physical inspection report by the first
mortgage lender.

(2) Exception. Under the HCV and
PBV programs, the Public Housing
Agency is responsible for inspecting
HUD housing under those programs,
unless another entity is assigned the
inspection by the program regulations
governing the housing, regulatory
agreements or contracts. A PHA-owned
unit receiving assistance under section
8(o) of the 1937 act must be inspected
by an independent entity as specified in
§982.352(b)(iv) of this title. Under the
Moderate Rehabilitation Program, the
PHA is responsible for inspecting the
HUD housing unless the PHA is
managing units on which it is also
administering the HAP Contract in
accordance with §882.412, in which
case HUD is responsible for the
inspections in accordance with
§882.516(d) of this title.

(c) Timing of inspections—(1)
Generally. A property must be inspected
before the property is approved for
participation in any of the HUD housing
programs under this part unless the
property is already a participant in
another of the HUD programs under this
part. An entity responsible for
conducting an inspection of HUD
housing to determine compliance with
this subpart must inspect such housing
annually unless specified otherwise
below. An inspection shall be
conducted no earlier than 3 months
before and no later than 3 months after

the date marking the anniversary of the
previous inspection in the year that the
inspection is due; however, an
inspection must be completed before the
end of the calendar year that the
inspection is due.

(2) Extended Inspection cycle. HUD
housing other than HCV, PBV, and
Moderate Rehabilitation housing shall
be subject to annual inspection as
described in paragraph (c)(1) of this
section, except that the Secretary, based
on appropriate evaluation of risk, may
extend the inspection cycles of certain
qualifying properties for a period
between two and five years, through
publication in the Federal Register,
following notice and the opportunity to
comment.

(3) Triennial cycle for small rural
PHAs. Small rural PHAs as defined in
§902.101 of this title shall be assessed
in accordance with part 902, subpart H
of this title.

(4) Housing Choice Vouchers. PHAs
must inspect units subject to part 982 of
this title in accordance with the
frequency described in § 982.405 of this
title.

(5) Project Based Vouchers. PHAs
must inspect units subject to part 983 of
this title in accordance with the
frequency described in § 983.103 of this
title.

(6) FHA insured mortgages section
232 facilities. HUD may exempt
assisted-living facilities, board and care
facilities, and intermediate care
facilities from physical inspections
under this part if HUD determines that
the State or local government has a
reliable and adequate inspection system
in place, with the results of the
inspection being readily and timely
available to HUD. For any other Section
232 facilities, the inspection will be
conducted only when and if HUD
determines, on the basis of information
received, such as through a complaint,
site inspection, or referral by a State
agency, on a case-by-case basis, that
inspection of a particular facility is
needed to assure protection of the
residents or the adequate preservation of
the project.

(d) Inspection Costs. The cost of an
inspection shall be the responsibility of
the entity responsible for the inspection
as identified in paragraph (a) of this
section, except that a reasonable fee may
be required of the owner of a property
for a reinspection if an owner notifies
the entity responsible for the inspection
that a repair has been made or the
allotted time for repairs has elapsed and
a reinspection reveals that any
deficiency cited in the previous
inspection that the owner is responsible
for repairing was not corrected. No fee

may be passed along to the household
residing in the unit or units.

(e) Access to property for inspection—
(1) HUD Inspections. Nothing in this
subpart shall restrict the right of HUD,
or an entity contracted by HUD, to
inspect HUD housing.

(2) Public housing projects. All PHAs
are required to provide HUD or its
representative with full and free access
to all facilities in its projects. All PHAs
are required to provide HUD or its
representative with access to its projects
and to all units and appurtenances in
order to permit physical inspections,
monitoring reviews, and quality
assurance reviews under this part.
Access to the units shall be provided
whether or not the resident is home or
has installed additional locks for which
the PHA did not obtain keys. In the
event that the PHA fails to provide
access as required by HUD or its
representative, the PHA shall be given a
physical condition score of zero for the
project or projects involved. This score
of zero shall be used to calculate the
physical condition indicator score and
the overall assessment score for that
PHA.

§5.707 Uniform self-inspection
requirement and report.

All owners of HUD housing, other
than owners participating in the HCV,
PBV, and Moderate Rehabilitation
Programs, are required to annually
inspect their properties, including all
units, to ensure the units are maintained
in accordance with the standards in
§5.703 and electronically report results
to HUD, in accordance with the
procedures set out by the Secretary and
published in the Federal Register,
following notice and the opportunity to
comment. This self-inspection is
independent of other HUD inspections
discussed in §5.705.

§5.709 Administrative Process for
Defining and Revising Inspection Criteria.

(a) Inspection standards and scoring
methodology. The Secretary will
publish in the Federal Register,
following notice and the opportunity to
comment, a list of deficiencies and
methodologies to use for scoring and
ranking HUD housing. The Federal
Register notice will include the factors
for determining if an HCV unit passes or
fails the inspection in addition to the
scoring and ranking of other HUD
housing. After considering the public
comments received on the Federal
Register notice, HUD will publish a
notice announcing the new inspections
procedures, and the date on which the
new procedures becomes effective.
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(1) Revisions. HUD will issue a notice
in the Federal Register published for 30
days of public comment making any
revisions to the inspection procedures
HUD deems necessary, every three
years, or three years after the most
recent revision, whichever is later.

(2) Emergency Revisions. The
Secretary may publish a final notice
without 30 days of public comment in
the case of an emergency to protect
Federal financial resources or the health
or safety of residents of public housing
projects, after HUD makes a
documented determination that such
action is warranted due to:

(i) A Severe Health or Safety
deficiencies and other significant risks
to safety as outlined in §5.703;

(ii) A new safety concern due to
changing construction technology; or

(iii) Other events as determined by the
Secretary.

§5.711
Appeals.

(a) Applicability. Administrative
process for scoring and ranking the
physical condition of HUD housing
properties under this section does not
apply to the HCV or PBV program.
PHAs administering HCV and PBV
programs will be assessed under the
Section 8 Management Assessment
Program (“SEMAP”) or the small rural
PHA assessment in accordance part 985
of this title.

(b) Scoring and ranking of HUD
housing—(1) General. HUD’s Real Estate
Assessment Center (REAC), or the
appropriate entity either as described in
§5.705(b), or as identified in the
regulator agreement or contract for the
property as described in § 5.705(b)(1),
will score and rank the physical
condition of HUD housing properties in
accordance with the procedures set out
by the Secretary in §5.709.

(2) Public Housing programs. PHAs
operating Public Housing will be scored
and ranked under the Public Housing
Assessment System (“PHAS”) outlined
in part 902 of this title.

(c) Inspection report requirements—
(1) Severe health or safety deficiencies.
Upon completion of an inspection, or at
the end of each day on a multiple-day
inspection, REAC, or the appropriate
party as described in § 5.705(b), will
provide the owner or PHA or owner’s
representative, a notice of any items
classified as Severe Health or Safety
(SHS) deficiencies. All SHS items must
be mitigated within 24 contiguous hours
of receipt of notice of these items, and
the owner or PHA or owner’s
representative must electronically
certify and provide supporting evidence
within 3 business days after the end of

Scoring, Ranking Criteria, and

the inspection that the SHS items have
been resolved or sufficiently abated
such that they no longer pose a severe
health or safety risk to residents of the
property. SHS deficiencies (together
with other types of deficiencies) will be
fully described in a future Federal
Register notice.

(2) Post-report inspection. The owner
or PHA must carefully review the
inspection report and is responsible for
conducting its own survey of the total
property based on the inspecting
entity’s inspection findings. Non-severe
health or safety deficiencies must be
corrected expeditiously, and electronic
evidence provided of correction.

(3) Identification of material errors or
adverse conditions. If, after reviewing
the inspection results, the owner or
PHA reasonably believes that either an
objectively verifiable and material error
occurred in the inspection or that
adverse conditions beyond the owner’s
or PHA'’s control negatively impacted
the score, and that the error or adverse
condition, if corrected or accounted for,
would result in a significant
improvement in the property’s overall
score, the owner or PHA may
electronically submit a request for a
technical review.

(d) Technical review of inspection
results—(1) Timing. A request for a
technical review of inspection results
must be submitted electronically and
must be received by the inspecting
entity no later than the 45th calendar
day following the release of the
inspection report.

(2) Request for technical review. The
request must be accompanied by the
owner’s or PHA’s relevant evidence that
an objectively verifiable and material
error occurred or adverse conditions
beyond the owner or PHA’s control
occurred, which if corrected will result
in a significant improvement in the
overall score of the owner’s property. A
technical review of the inspection
results will not be conducted based on
conditions that were corrected
subsequent to the inspection. Upon
receipt of this request from the owner or
PHA, the REAC will review the
inspection and the evidence. If the
REAC review determines that an
objectively verifiable and material error
(or errors) or adverse condition(s)
beyond the owner or PHA’s control has
been documented and that it is likely to
result in a significant improvement in
the property’s overall score, the REAGC
will take one or a combination of the
following actions:

(i) Undertake a new inspection;

(ii) Correct the original inspection; or

(iii) Issue a new physical condition
score.

(3) Burden of proof that error or
adverse conditions occurred rests with
owner. The burden of proof rests with
the owner to demonstrate that an
objectively verifiable and material error
(or errors) or adverse conditions
occurred in the REAC’s inspection
through submission of evidence, which
if corrected will result in a significant
improvement in the property’s overall
score. The REAC will apply a rebuttable
presumption that the inspection was
conducted accurately. To support its
request for a technical review of the
physical inspection results, the owner
may submit photographic evidence,
written material from an objective
source with subject matter expertise that
pertains to the item being reviewed such
as a local fire marshal, building code
official, registered architect, or
professional engineer, or other similar
evidence.

(4) Basis for Technical Review. There
are four sources of error that are
associated with an inspection score.
After review of each type of error, the
property’s score may be adjusted or
other action taken.

(i) Material errors. An objectively
verifiable material error must be present
to allow for a technical review of
inspection results. Material errors are
those that were not due to the fault of
the owner and exhibit specific
characteristics and meet specific
thresholds. The three types of material
errors are as follows.

(ii) Building data error. A building
data error occurs if the inspector
inspected the wrong building or a
building that was not owned by the
property, including common or site
areas that were not a part of the
property. Incorrect data due to the
failure of an owner to ensure HUD’s
systems of records are updated cannot
form the basis of a review. Incorrect
building data that does not affect the
score, such as the address, building
name, year built, etc., would not be
considered material.

(iii) Unit count error. A unit count
error occurs if the total number of units
considered in scoring is incorrect due to
the fault of HUD. Since scoring uses
total units, REAC will examine
instances where the participant can
provide evidence that the total units
used was incorrect and that the results
were not representative of the condition
of the property.

(iv) A non-existent deficiency error. A
non-existent deficiency error occurs if
the inspection records an observed
deficiency that does not satisfy or does
not meet a reasonable interpretation of
the definition of that deficiency as
defined by inspection procedures.
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(5) Significant improvement.
Significant improvement in the project’s
overall score refers to an increase in a
score for the owner or PHA such that
the new score crosses an
administratively significant threshold.

(6) Reinspection. If HUD determines
that a reinspection is appropriate, it will
arrange for a complete reinspection of
the project(s) in question, not just the
deficiencies previously identified. The
reinspection will constitute the final
inspection for the project, and HUD will
issue a new inspection report (the final
inspection report).

(7) Deficiencies. If any of the
previously identified SHS deficiencies
that the owner certified were corrected,
remedied, or acted upon to abate are
found during the reinspection not to
have been corrected, remedied, or acted
upon to abate, the score in the final
inspection report will reflect a point
deduction of triple the value of the
original deduction, up to the maximum
possible points for the unit or area, and
the owner must reimburse HUD for the
cost of the reinspection.

(e) Independent HUD review. Under
certain circumstances, HUD may find it
appropriate absent a PHA request for
technical review to review the results of
an inspection which are anomalous or
have an incorrect result due to facts and
circumstances affecting the inspected
property which are not reflected in the
inspection or reflected inappropriately
in the inspection. These circumstances
include, but are not necessarily limited
to, inconsistencies between local code
requirements and the inspection
standards in paragraph (a); conditions
which are permitted by variance or
license or which are preexisting
physical features non-conformities and
are inconsistent with the inspection
standards in paragraph (a); or cases
where the owner has been scored for
elements (e.g., roads, sidewalks, mail
boxes, resident owned appliances, etc.)
that it does not own and is not
responsible for maintaining.

(f) Responsibility for the cost of a new
inspection. If a new inspection is
undertaken by the inspecting party and
the new inspection score results in a
significant improvement in the
property’s overall score, then the entity
responsible for the inspection shall bear
the expense of the new inspection. If no
significant improvement occurs, then
the owner or PHA responsible for the
property must bear the expense of the
new inspection. The inspection cost of
a new inspection, if paid by the owner,
is not a valid project operating expense.
The new inspection score will be
considered the final score.

(g) Issuance of final score and
publication of score. (1) The score of the
property is the final score if the owner
or PHA files no request for technical
review, as provided in paragraph (d) of
this section, or for other adjustment of
the physical condition score, as
provided in paragraph (c) of this
section. If the owner or PHA files a
request for technical review or score
adjustments in accordance with
paragraphs (c) and (d) of this section,
the final inspection score is the score
issued by HUD after any adjustments are
determined necessary and made by
HUD at the conclusion of these
processes.

(2) HUD will make public the final
scores of the owners through posting on
HUD’s internet site, or other appropriate
means.

(h) Responsibility to notify residents
of inspection; and availability of
documents to residents—(1) Notification
to residents. An owner must notify its
residents of any planned inspections of
their units or the housing development
generally.

(2) Availability of documents for
review. (i) Once a final score has been
issued the owner must make the
physical inspection report and all
related documents available to residents
during regular business hours upon
reasonable request for review and
copying. Related documents include the
owner’s survey plan, plan of correction,
certification, and related
correspondence.

(ii) Once the owner’s final inspection
score is issued and published, the
owner must make any additional
information, such as the results of any
reinspection, appeal requests, available
for review and copying by its residents
upon reasonable request during regular
business hours.

(iii) The owner must maintain the
documents related to the inspection of
the property, as described paragraphs (i)
and (ii) above, for review by residents
for a period of 60 days from the date of
submission to the owner of the
inspection score for the property in
which the residents reside.

(3) The owner must post a notice to
the residents in the owner’s
management office and on any bulletin
boards in all common areas that advises
residents of the availability of the
materials described in this section. The
notice should include, where
applicable, the name, address, and
telephone number of the HUD Project
Manager.

(4) Residents are encouraged to
comment on this information provided
by the owner and submit any comments
directly to the applicable HUD Field

Office or responsible entity. Should
residents discover the owner provided
HUD with a false certification during
the review they are encouraged to notify
the applicable HUD Field Office where
appropriate inquiry and action will be
taken.

(i) Administrative review of
properties. The file of a property that
receives a score of 30 points or less on
its inspection will be referred to HUD’s
Departmental Enforcement Center (DEC)
for evaluation.

(1) Notification to owner of
submission of property file to the DEC.
The Department will provide for
notification to the owner that the file on
the owner’s property is being submitted
to the DEC for evaluation. The
notification will be provided at the time
the REAC issues the inspection report to
the owner or at such other time as a
referral occurs.

(2) Evaluation of the property. During
the evaluation period, the DEC will
perform an analysis of the property,
which may include input from tenants,
HUD officials, elected officials, and
others as may be appropriate. Although
program offices will assist with the
evaluation, the DEC will have primary
responsibility for the conclusion of the
evaluation of the property after taking
into consideration the input of
interested parties as described in this
paragraph (h)(2). The DEC’s evaluation
may include a site visit to the owner’s
property.

(3) Continuing responsibilities of
Housing Program Offices and
Mortgagee. During the period of DEC
evaluation, HUD’s Housing offices
continue to be responsible for routine
asset management tasks on properties
and all servicing actions (e.g., rent
increase decisions, releases from reserve
account approvals). In addition, during
this period of evaluation, the mortgagee
shall continue to carry out its duties and
responsibilities with respect to the
mortgage.

(4) Enforcement action. Except as
otherwise provided by statute, if, based
on the DEC’s evaluation and in
consultation with Housing, the DEC
determines that enforcement actions are
appropriate, it may take those actions
for which the DEC has delegated
authority and/or make
recommendations to Housing with
respect to resolving identified physical
deficiencies and owner noncompliance.

(j) No limitation on existing
enforcement authority. The
administrative process provided in this
section does not prohibit HUD, to take
whatever action may be necessary when
necessary (notwithstanding the
commencement of this process), as
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authorized under existing statutes,
regulations, contracts or other
documents, to protect HUD’s financial
interests in HUD housing properties and
to protect the residents of these
properties.

§5.713 Second- and Third-Party Rights.

Nothing in this subpart is intended to
create any right of the family residing in
HUD Housing or any party, other than
HUD or a Public Housing Authority, to
require enforcement of the standards
required by this subpart or to assert any
claim against HUD or the Public
Housing Authority for damages,
injunction, or other relief for alleged
failure to enforce the standards.

PART 92—HOME INVESTMENT
PARTNERSHIPS PROGRAM

m 3. The authority for 24 CFR part 92
continues to read as follows:

Authority: 42 U.S.C. 3535(d), 12 U.S.C.
1701x and 4568.

§92.2 [Amended]

m 4. Amend § 92.2 by removing the
definition of “Uniform Physical
Condition Standards”.

m 5.In §92.209, revise paragraph (i) to
read as follows:

§92.209 Tenant-based rental assistance:
Eligible costs and requirements.
* * * * *

(i) Housing quality standards.
Housing occupied by a family receiving
tenant-based assistance under this
section must meet the participating
jurisdiction’s property standards under
§92.251. The participating jurisdiction
must inspect the housing initially and
re-inspect it annually.

* * * * *

m 6. Revise § 92.251 by:

m a. Revising paragraphs (b)(1)(viii) and
(c)(3);

m b. Removing and reserving paragraph
(d); and

m c. Revising paragraph (f)(1)
introductory text, and paragraph
0(2)[E).

The revisions read as follows:

§92.251 Property standards.
* * * * *

(b) * ok %

(1) * x %

(viii) HUD housing standards. The
standards of the participating
jurisdiction must be such that, upon
completion, the HOME-assisted project
and units will be decent, safe, sanitary,
as referenced in 24 CFR 5.703. The
requirements of 24 CFR 5.705-5.713 do
not apply. At minimum, the specific
deficiencies proscribed by HUD and
published in the Federal Register must

be corrected under the participating
jurisdiction’s rehabilitation standards.
HUD will establish the minimum
deficiencies based on the applicable
standards for the condition of HUD
housing set out by the Secretary and
published in the Federal Register
pursuant to 24 CFR 5.705.

* * * * *

(C] * * %

(3) Existing housing that is acquired
for homeownership (e.g., downpayment
assistance) must be decent, safe,
sanitary, and in good repair as
referenced in 24 CFR 5.703. The
participating jurisdiction must establish
standards to determine that the housing
is decent, safe, sanitary, and in good
repair. At minimum, the standards must
provide that the housing meets all
applicable State and local housing
quality standards and code
requirements and the housing does not
contain the specific deficiencies
proscribed by HUD and published in the
Federal Register. HUD will establish the
minimum deficiencies based on the
applicable standards for the condition of
HUD housing (National Standards for
the Physical Inspection of Real Estate
(NSPIRE)) set out by the Secretary and
published in the Federal Register
pursuant to 24 CFR 5.705. The
participating jurisdiction must inspect
the housing and document this
compliance based upon an inspection
that is conducted no earlier than 90
days before the commitment of HOME
assistance. If the housing does not meet
these standards, the housing must be
rehabilitated to meet the standards of
this paragraph (c)(3) or it cannot be
acquired with HOME funds.

* * * * *

(f) Ongoing property condition
standards: Rental housing and housing
occupied by tenants receiving HOME
tenant-based rental assistance—(1)
Ongoing property standards. The
participating jurisdiction must establish
property standards for rental housing
(including manufactured housing) that
apply throughout the affordability
period and for housing occupied by
tenants receiving HOME tenant-based
rental assistance. The standards must
ensure that owners maintain the
housing as decent, safe, and sanitary
housing in good repair. The
participating jurisdiction’s description
of its property standards must be in
sufficient detail to establish the basis for
a uniform inspection of HOME rental
projects and housing occupied by
tenants receiving HOME tenant-based
rental assistance. The participating
jurisdiction’s ongoing property

standards must address each of the
following:

(i) Compliance with State and local
codes, ordinances, and requirements.
The participating jurisdiction’s
standards must require the housing to
meet all applicable State and local code
requirements and ordinances. In the
absence of existing applicable State or
local code requirements and ordinances,
at a minimum, the participating
jurisdiction’s ongoing property
standards must provide that the
property does not contain the specific
minimum deficiencies proscribed by
HUD and published in the Federal
Register for rental housing (including
manufactured housing) and housing
occupied by tenants receiving HOME
tenant-based rental assistance. HUD will
establish the minimum deficiencies
based on the applicable standards for
the condition of HUD housing set out by
the Secretary and published in the
Federal Register pursuant to 24 CFR
5.705. The participating jurisdiction’s
property standards are not required to
use any inspection procedures,
including scoring, item weight, or level
of criticality required in 24 CFR 5.705—
5.713.

* * * * *

m 7.In § 92.504, revise paragraph
(d)(1)(iii) to read as follows:

§92.504 Participating jurisdiction
responsibilities; written agreements; on-site
inspections.

* * * * *

(d)* * *

(1) * Kk %

(iii) Annual inspections. Tenant-
based rental assistance (TBRA). All
housing occupied by tenants receiving
HOME tenant-based rental assistance
must meet the property standards of
§92.251. The participating jurisdiction
must perform annual on-site inspections
of rental housing occupied by tenants
receiving HOME-assisted TBRA to
determine compliance with these

standards.
* * * * *

PART 93—HOUSING TRUST FUND

m 8. The authority for 24 CFR part 93
continues to read as follows:

Authority: 42 U.S.C. 3535(d), 12 U.S.C.
4568.

m 9.In §93.301, revise paragraphs
(b)(1)(viii), (c)(3), and (e)(1)(i) to read as

follows:

§93.301 Property standards.
* * * * *

(b) E

(1) * *x %
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(viii) HUD housing standards. The
standards of the grantee must be such
that, upon completion, the HTF-assisted
project and units will be decent, safe,
sanitary, and in good repair and meet
the standards in 24 CFR 5.703. The
requirements of 24 CFR 5.705-5.713 do
not apply. At minimum, the specific
deficiencies proscribed by HUD and
published in the Federal Register must
be corrected under the grantee’s
rehabilitation standards. HUD will
establish the minimum deficiencies
based on the applicable standards for
the condition of HUD housing set out by
the Secretary and published in the
Federal Register pursuant to 24 CFR
5.705.

* * * * *

(C)* * %

(3) Existing housing that is acquired
for homeownership (e.g., down payment
assistance) must be decent, safe,
sanitary, and in good repair. The grantee
must establish standards to determine
that the housing is decent, safe, sanitary,
and in good repair. At minimum, the
standards must provide that the housing
meets all applicable State and local
standards and code requirements, and
the housing does not contain the
specific deficiencies proscribed by HUD
and published in the Federal Register.
HUD will establish the minimum
deficiencies based on the applicable
standards for the condition of HUD
housing set out by the Secretary and
published in the Federal Register
pursuant to 24 CFR 5.705. The grantee
must inspect the housing and document
this compliance based upon an
inspection that is conducted no earlier
than 90 calendar days before the date of
commitment of HTF assistance. If the
housing does not meet these standards,
the housing must be rehabilitated to
meet the standards of this paragraph or
it cannot be assisted with HTF funds.

* * * * *

(e) * x %
(1) * x %

(i) At a minimum, the grantee’s
ongoing property standards must
provide that the property does not
contain the specific minimum
deficiencies proscribed by HUD and
published in the Federal Register. HUD
will establish the minimum deficiencies
based on the applicable standards for
the condition of HUD housing set out by
the Secretary and published in the
Federal Register pursuant to § 5.705 of
this title. The grantee’s property
standards are not required to use any
inspection procedures, including
scoring, item weight, or level of

criticality required in §§5.705-5.713 of
this title.

* * * * *

PART 200—INTRODUCTION TO FHA
PROGRAMS

m 10. The authority for 24 CFR part 200
continues to read as follows:

Authority: 12 U.S.C. 1702-17152-21; 42
U.S.C. 3535(d).

m 11. Revise § 200.850 to read as
follows:

§200.850 Physical condition standards
and physical inspection requirements.

The requirements in part 5, subpart G
of this title are applicable to the
multifamily properties assisted or
insured that are listed in §5.701 of this
title.

§§200.853, 200.855, and 200.857
[Removed and Reserved]

m 12. Remove and reserve §§ 200.853,
200.855, and 200.857.

PART 574—HOUSING
OPPORTUNITIES FOR PERSONS WITH
AIDS, SUBPART D—USES OF GRANT
FUNDS

m 13. The authority for 24 CFR part 574
continues to read as follows:

Authority: 12 U.S.C. 1701x, 1701x—1; 42
U.S.C. 3535(d) and 5301-5320.

m 14.In §574.310, revise paragraph (b)
introductory text and paragraph (b)(2),
and add paragraph (b)(3) to read as
follows:

§574.310 General standards for eligible
housing activities.
* * * * *

(b) * * *. The following standards
apply for all housing for which HOPWA
funds that are used under
§574.300(b)(3), (4), (5), and (8), and
when HOPWA funds are used under
§574.300(b)(7) to pay an eligible
person’s security deposit, utility hookup
and processing costs, or other move-in
costs, except rental application and

credit check fees.
* * * * *

(2) HUD housing standards. Except
for such variations as are proposed by
the grantee and approved by HUD, the
housing must meet the standards for
HUD housing in 24 CFR 5.703, except
that:

(i) As applied to HOPWA, “HUD
housing” in 24 CFR 5.703 means the
units eligible persons occupy or will
occupy, systems equipment that directly
services those units, items and
components within the primary and
secondary means of egress from those
units’ doors to the public way, and

common features related to the
residential use of the building (e.g., the
laundry room, community room, mail
room).

(ii) Housing that continues to meet the
HOPWA housing quality standards that
applied when the eligible person(s)
moved into that housing shall not be
required to meet new or different
standards under 24 CFR 5.703.

(3) The requirements of 24 CFR
5.705-5.713 do not apply.

* * * * *

PART 576—EMERGENCY SOLUTIONS
GRANTS PROGRAM

m 15. The authority for 24 CFR part 576
continues to read as follows:

Authority: 12 U.S.C. 1701x, 1701x—1; 42
U.S.C. 11371 et seq., 42 U.S.C. 3535(d).

Subpart E—Program Requirements

m 16.In § 576.403, revise paragraph (c)
and add paragraphs (d) through (f) to
read as follows:

§576.403 Shelter and housing standards.
* * * * *

(c) Minimum standards for permanent
housing. When ESG funds are used for
permanent housing under 24 CFR
576.105 or 576.106, the minimum
standards in 24 CFR 5.703 apply to the
program participant’s unit, systems
equipment that directly services those
units, items and components within the
primary and secondary means of egress
from those units’ doors to the public
way, and common features related to the
program participant’s use of the
building (e.g., the laundry room,
community room, mail room). The
recipient may also add standards that
exceed these minimum standards. The
requirements in 24 CFR 5.705-5.713 do
not apply.

(d) Housing inspections. For the first
30 days in which a program participant
receives homelessness prevention
assistance, the recipient or subrecipient
may provide services under 576.105(b)
to help the program participant remain
in their unit without inspecting the unit
or determining it meets the requirement
in this section. Before otherwise using
ESG funds under 24 CFR 576.105 or
576.106 to help a program participant
remain in or move into specific housing,
however, the recipient or subrecipient
must inspect that housing to confirm
that it meets the requirements in this
section. In addition, recipient or
subrecipient must inspect the housing at
least once every 12 months during the
period of assistance to confirm the
housing continues to meet the minimum
standards in paragraph (c) of this
section.
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(e) Correction of deficiencies. If an
inspection reveals one or more
deficiencies that prevent the housing
from meeting the requirements in this
section, ESG funds must not be used
under 24 CFR 576.105 or 576.106 with
respect to that housing unless the owner
corrects the deficiencies within 30 days
from the date of the initial inspection
and the recipient or subrecipient
verifies that all deficiencies have been
corrected.

(f) Rental arrears. Housing for which
rental arrears are paid is only subject to
the requirements in this section, if a
program participant is seeking to stay in
that housing.

PART 578—PROGRAM
REQUIREMENTS

m 17. The authority for 24 CFR part 578
continues to read as follows:

Authority: 12 U.S.C. 1701x, 1701x-1; 42
U.S.C. 11381 et seq., 42 U.S.C. 3535(d).

m 18.In § 578.75, revise paragraph (b) to
read as follows:

§578.75 General operations.

* * * * *

(b) Housing standards. Housing
leased with Continuum of Care program
funds, or for which rental assistance
payments are made with Continuum of
Care program funds, must meet the
applicable standards under 5.703 of this
title. For housing that is occupied by
program participants receiving tenant-
based rental assistance, 24 CFR part 35,
subparts A, B, M, and R apply. For
housing rehabilitated with funds under
this part, the lead-based paint
requirements in 24 CFR part 35,
subparts A, B, ], and R apply. For
housing that receives project-based or
sponsor-based rental assistance, 24 CFR
part 35, subparts A, B, H, and R apply.
For residential property for which funds
under this part are used for acquisition,
leasing, services, or operating costs, 24
CFR part 35, subparts A, B, K, and R
apply. Additionally, for tenant-based
rental assistance, for leasing of
individual units, and for sponsor based
rental assistance where not all units in
a structure are or will be assisted, the
standards apply only to the unit itself,
and to the means of ingress and egress
from the unit to the public way and to
the building’s common areas.

(1) Before any assistance will be
provided on behalf of a program
participant, the recipient, or
subrecipient, must physically inspect
each unit to assure that the unit meets
24 CFR 5.703. Assistance will not be
provided for units that fail to meet 24
CFR 5.703, unless the owner corrects

any deficiencies within 30 days from
the date of the initial inspection and the
recipient or subrecipient verifies that all
deficiencies have been corrected.

(2) Recipients or subrecipients must
inspect all units at least annually during
the grant period to ensure that the units
continue to meet 24 CFR 5.703.

(3) The requirements in 24 CFR
5.705-5.713 do not apply.

* * * * *

PART 880—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM
FOR NEW CONSTRUCTION

m 19. The authority for 24 CFR part 880
continues to read as follows:

Authority: 42 U.S.C. 1437a, 1437c, 1437f,
3535(d), 12701, and 13611-13619.

m 20.In § 880.612, revise paragraph (a)
to read as follows:

§880.612 Reviews during management
period.

(a) After the effective date of the
Contract, the contract administrator will
inspect the project and review its
operation at least annually to determine
whether the owner is in compliance
with the Contract and the assisted units
comply with the standards under part 5,
subpart G of this title.

* * * * *

PART 882—SECTION 8 MODERATE
REHABILITATION PROGRAMS

m 21. The authority for 24 CFR part 882
continues to read as follows:

Authority: 42 U.S.C. 1437f and 3535(d).

§882.404 [Amended]

m 22.In § 882.404, remove paragraph
(d).

m 23.In § 882.516, revise paragraphs (b),
(c) and (e) to read as follows:

§882.516 Maintenance, operation and
inspections.
* * * * *

(b) Periodic inspection. In addition to
the inspections required prior to
execution of the Contract, the PHA must
inspect or cause to be inspected each
unit under Contract in accordance with
the standards under part 5, subpart G of
this title at least annually and at such
other times as may be necessary to
assure that the Owner is meeting the
obligations to maintain the units so they
are compliant with part 5, subpart G of
this title, and to provide the agreed
upon utilities and other services. The
PHA must take into account complaints
and any other information coming to its
attention in scheduling inspections.

(c) Units with health and safety
hazards. If the PHA notifies the Owner

that the unit(s) under Contract are not
being maintained in compliance with
the standards under part 5, subpart G of
this title and the Owner fails to take
corrective action (including corrective
action with respect to the Family where
the condition of the unit is the fault of
the Family) within the time prescribed
in the notice, the PHA may exercise any
of its rights or remedies under the
Contract, including abatement of
housing assistance payments (even if
the Family continues in occupancy),
termination of the Contract on the
affected unit(s) and assistance to the
Family in accordance with § 882.514(e).
* * * * *

(e) Periodic reviews. Periodic PHA
audits must be conducted as required by
HUD, in accordance with 2 CFR part
200, subpart F.

PART 884—SECTION 8 HOUSING
ASSISTANCE PAYMENTS PROGRAM,
NEW CONSTRUCTION SET-ASIDE FOR
SECTION 515 RURAL RENTAL
HOUSING PROJECTS

m 24. The authority for 24 CFR part 884
continues to read as follows:

Authority: 42 U.S.C. 1437a, 1437c, 14371,
3535(d), and 13611-13619.

W 25. Revise §884.217 toread as
follows:

§884.217 Maintenance, operation and
inspections.

(a) Maintenance and operation. The
Owner shall maintain and operate the
project consistent with part 5, subpart G
of this title, and shall provide all the
services, maintenance and utilities
which the Owner agrees to provide
under the Contract, subject to abatement
of housing assistance payments or other
applicable remedies if he fails to meet
these obligations.

(b) Inspection prior to occupancy.
Prior to occupancy of any unit by a
Family, the Owner and the Family shall
inspect the unit and both shall certify,
on forms prescribed by HUD, that they
have inspected the unit and have
determined it to be compliant with part
5, subpart G of this title and the criteria
provided in the prescribed forms.
Copies of these reports shall be kept on
file by the Owner for at least 3 years,
and may be required to be electronically
submitted to HUD.

(c) Periodic inspections. HUD (or the
PHA, as appropriate) will inspect or
cause to be inspected each Contract unit
and related facilities in accordance with
the physical inspection requirements in
part 5, subpart G of this title, and at
such other times (including prior to
initial occupancy and renting of any
unit) as HUD (or the PHA) may
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determine to be necessary to assure that
the Owner is meeting his obligation to
maintain the units in accordance with
part 5, subpart G of this title and to
provide the agreed upon utilities and
other services.

(d) Units with health and safety
hazards. If HUD (or the PHA, as
appropriate) notifies the Owner that the
Owner has failed to maintain a unit that
in accordance with part 5, subpart G of
this title and the Owner fails to take
corrective action within the time
prescribed by notice, HUD (or the PHA)
may exercise any of its rights or
remedies under the Contract, including
abatement of housing assistance
payments, even if the Family continues
to occupy the unit. If, however, the
Family wishes to be rehoused in another
unit with Section 8 assistance and HUD
(or the PHA) does not have other
Section 8 funds for such purposes, HUD
(or the PHA) may use the abated
housing assistance payments for the
purpose of rehousing the Family in
another unit. Where this is done, the
Owner shall be notified that the Owner
will be entitled to resumption of
housing assistance payments for the
vacated unit if:

(1) The unit is restored to in
accordance with part 5, subpart G of this
title;

(2) The Family is willing to and does
move back to the restored dwelling unit;
and

(3) A deduction is made for the
expenses incurred by the Family for
both moves.

PART 886—SECTION 8 HOUSING
ASSISTANCE PAYMENTS
PROGRAM—SPECIAL ALLOCATIONS

m 26. The authority for 24 CFR part 886
continues to read as follows:

Authority: 42 U.S.C. 1437a, 1437c, 14371,
3535(d), and 13611-13619.

§886.113 [Amended]

m 27.In §886.113, remove and reserve
paragraphs (b) and (i).

m 28. Revise §886.123 toread as
follows:

§886.123 Maintenance, operation, and
inspections.

(a) Maintenance and operation. The
Owner shall maintain and operate the
project so as to provide housing that is
compliant with part 5, subpart G of this
title, and the Owner shall provide all
the services, maintenance and utilities
which the Owner agrees to provide
under the Contract, subject to abatement
of housing assistance payments or other
applicable remedies if the Owner fails to
meet these obligations.

(b) Inspection prior to occupancy.
Prior to occupancy of any unit by a
Family, the Owner and the Family shall
inspect the unit and both shall certify,
on forms prescribed by HUD that they
have inspected the unit and have
determined it to be compliant with part
5, subpart G of this title and with the
criteria provided in the prescribed
forms. Copies of these reports shall be
kept on file by the Owner for at least
three years.

(c) Periodic inspections. HUD will
inspect or cause to be inspected a
reasonable sample of contract units
according to the requirements in part 5,
subpart G of this title and at such other
times as may be necessary to assure that
the owner is meeting contractual
obligations.

(d) Units not free of health and safety
hazards. If HUD notifies the Owner that
the Owner has failed to maintain a unit
that is compliant with the requirements
in part 5, subpart G of this title and the
Owner fails to take corrective action
within the time prescribed by notice,
HUD may exercise any of its rights or
remedies under the Contract, including
abatement of housing assistance
payments, even if the Family continues
to occupy the unit.

§886.307 [Amended].
m 29.In §886.307, remove and reserve

paragraphs (b), (i), and (m).
m 30. Revise §886.323 toread as
follows:

§886.323 Maintenance, operation, and
inspections.

(a) Maintain housing free of health
and safety hazards. The owner shall
maintain and operate the project so as
to be compliant with part 5, subpart G
of this title, and the owner shall provide
all the services, maintenance, and
utilities which the Owner agrees to
provide under the contract and the
lease. Failure to do so shall be
considered a material default under the
contract and Regulatory Agreement, if
any.
(}{)) HUD inspection. Prior to execution
of the contract, HUD shall inspect (or
cause to be inspected) each proposed
contract unit and related facilities to
ensure that they comply with the
requirements at part 5, subpart G of this
title.

(c) Owner and family inspection. Prior
to occupancy of any vacant unit by a
family, the owner and the family shall
inspect the unit, and both shall certify
that they have inspected the unit and
have determined it to be compliant with
part 5, subpart G of this title. Copies of
these reports shall be kept on file by the
owner for at least 3 years.

(d) Periodic inspections. HUD will
inspect the project (or cause it to be
inspected) in accordance with the
requirements in part 5, subpart G of this
title and at such other times as HUD
may determine to be necessary to assure
that the owner is meeting the Owner’s
obligation to maintain the units and the
related facilities in accordance with part
5, subpart G of this title and to provide
the agreed-upon utilities and other
services.

(e) Failure to maintain housing. If
HUD notifies the owner that he/she has
failed to maintain a unit that is
compliant with part 5, subpart G of this
title, and the owner fails to take
corrective action within the time
prescribed in the notice, HUD may
exercise any of its rights or remedies
under the contract, or Regulatory
Agreement, if any, including abatement
of housing assistance payments (even if
the family continues to occupy the unit)
and rescission of the sale. If the family
wishes to be rehoused in another unit,
HUD shall provide assistance in finding
such a unit for the family.

PART 902—PUBLIC HOUSING
ASSESSMENT SYSTEM

m 31. The authority for 24 CFR part 902
is revised to read as follows:

Authority: 42 U.S.C. 1437d(j), 42 U.S.C.
3535(d), 1437z—10.

m 32. Amend § 902.3 by:

m a. Removing the definition of
“Criticality”;

m b. Revising the definitions of
“Dictionary of Deficiency Definitions”
and “Inspectable areas (or area)”’; and
m c. Removing the definitions of “Item
Weights and Criticality Levels
document”, “Normalized weights”,
“Score”, “Severity”’, ““Statistically valid
sample”, and “Unit-weighted average”.

The revisions read as follows:

§902.3 Definitions.

* * * * *

Dictionary of Deficiency Definitions
means the document published in the
Federal Register that contains the
inspection standards and scoring values
pursuant to part 5, subpart G of this
title.

* * * * *

Inspectable areas (or area) mean any
of the three major components of public
housing that are inspected, which are:
Inside, outside, unit.

* * * * *

§902.20 [Removed and Reserved]

m 33. Remove and reserve § 902.20.
m 34. Revise § 902.21 to read as follows:
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§902.21 Physical condition standards for
public housing.

Public housing must be maintained in
a manner that meets the physical
condition standards set forth in part 5,
subpart G of this title.
m 35. Revise § 902.22 to read as follows:

§902.22 Inspection of PHA projects.

The PHA’s score for the physical
condition indicator is based on an
independent inspection of a PHA’s
project(s) provided by HUD and using
the requirements and timelines laid out
in part 5, subpart G of this title, to
ensure projects meet acceptable basic
housing conditions. Mixed-finance
projects will be subject to the physical
condition inspections.

§§902.24, 902.26, and 902.68 [REMOVED
AND RESERVED]

m 36. Remove and reserve §§ 902.24,
902.26, and 902.68.

m 37. Add subpart H to read as follows:

Subpart H—Assessment of small rural
Public Housing Agencies

Sec.

902.101 Definitions of small rural PHAs.

902.103 Public Housing assessment of small
rural PHAs.

902.105 Troubled Small rural PHAs.

902.107 Withholding, denying, and
rescinding troubled designation.

902.109 Right to petition and appeal
troubled designation.

902.111 Sanctions for troubled small rural
PHAs.

902.113 Incentives for small rural PHAs
high-performers.

Authority: 42 U.S.C. 1437d(j), 42 U.S.C.
3535(d), 1437z—10.

§902.101 Definition of small rural PHAs.

(a) Definition. A PHA is a small rural
PHA if it administers 550 or fewer
combined public housing units and
vouchers under section 8(0), and either:

(1) Has a primary administrative
building as determined with a physical
address in a rural area as described in
12 CFR §1026.35(b)(2)(iv)(A); or

(2) More than 50 percent of its
combined public housing units and
voucher units under section 8(o) are in
rural areas as described in 12 CFR
§1026.35(b)(2)(iv)(A).

(b) Determination. (1) HUD will make
the initial determination of PHAs that
qualify as small rural as defined in
§902.101 of this title no later than
[insert 120 days after the effective date
of the final rule].

(2) HUD will determine if a PHA
qualifies as a small rural PHA under
paragraph (a) every 3 years.

(c) Appeals. A PHA may challenge
HUD’s determination concerning
whether the PHA qualifies as small rural

PHA by presenting an objectively
verifiable material error which resulted
in the incorrect determination, or by
presenting information showing that the
status of the PHA has changed to justify
a redetermination.

§902.103 Public housing assessment of
small rural PHAs.

(a) Small rural Public Housing
Assessment. The public housing
program of small rural PHAs as defined
in §902.101 shall be assessed and
scored based only on the physical
condition of their public housing
properties in accordance with part 5,
subpart G of this title. Such agencies
shall not be subject to PHAS except as
noted below.

(b) Triennial assessment. Public
Housing programs operated by small
rural Public Housing Authorities will be
assessed no more than once every three
years, except that a small rural Public
Housing Authority shall be subject to
annual inspection if it is designated by
the Secretary as troubled as defined in
§902.105.

(c) Initial Public Housing assessment.
(1) For PHAS subject to small PHA
deregulation, the first assessment and
inspections will be determined based on
the PHA’s next scheduled PHAS
assessment (e.g., a higher performing
PHA would receive the first inspection
3 years after the most recent PHAS
assessment, a standard or substandard
performer would receive the first
inspection 2 years after the most recent
PHAS assessment, etc.).

(2) For PHAs not subject to small PHA
deregulation, the first inspection is
based on the PHA'’s overall weighted
project PASS score (e.g., a PHA with a
PASS score of 90 or greater would
receive the first inspection three years
after most recent PHAS assessment, a
PHA with a PASS score of 80-89 would
receive the first inspection two years
after most recent PHAS assessment,
etc.).

§902.105 Troubled small rural PHAs.

(a) Definition of Troubled Small rural
PHA. A small rural PHA will be
determined to be troubled under the
public housing program if the weighted
average score of all property inspections
is below 70 percent of the total available
points, or if a small rural PHA has a
weighted average score of between 70
and 80 percent of the total available
points, and has at least one property
that receives fewer than 70 percent of
the total available points.

(b) Referral to the Local Field Office.
Upon a PHA'’s designation as a troubled
performer HUD must notify the PHA
and shall refer the troubled performer

PHA to the PHA’s field office, or other
designated office(s) at HUD, for
remedial action, oversight, and
monitoring. The actions to be taken by
HUD and the PHA will include
statutorily required actions, and such
other actions as may be determined
appropriate by HUD.

(c) Corrective Action Agreement
(CAA). Within 30 days of notification of
a PHA'’s designation as a troubled
performer, HUD will initiate activities to
negotiate and develop an CAA. A CAA
is required for a troubled performer. The
final CAA is a binding contractual
agreement between HUD and a PHA.
The scope of the CAA may vary
depending upon the extent of the
problems present in the PHA. The term
of the CAA will not exceed one year,
and is subject to renewal at the
discretion of HUD if HUD determines
that the circumstances requiring the
CAA still exist at the expiration of the
term of the CAA based on the annual
assessment frequency as included in
§902.103. It shall include, but not be
limited to:

(1) Baseline data, which should be
data without adjustments or weighting
but may be the PHA’s score identified
as a deficiency;

(2) Performance targets for such
periods specified by HUD (e.g., annual,
semiannual, quarterly, monthly), which
may be the attainment of a higher score
or the description of a goal to be
achieved; however, safety, health, and
environmental performance targets and
deadlines otherwise specified by
regulation, including the lead safety
regulations at 24 CFR 35, are not
superseded by the CAA performance
targets;

(3) Strategies to be used by the PHA
in achieving the performance targets
within the time period of the CAA,
including the identification of the party
responsible for the completion of each
task and for reporting progress;

(4) Technical assistance to the PHA
provided or facilitated by HUD;

(5) The PHA’s commitment to take all
actions within its control to achieve the
targets;

(6) The consequences of failing to
meet the targets; and

(7) A description of the involvement
of local public and private entities,
including PHA resident leaders, in
carrying out the agreement and
rectifying the PHA’s problems. A PHA
shall have primary responsibility for
obtaining active local public and private
entity participation, including the
involvement of public housing resident
leaders, in assisting PHA improvement
efforts. Local public and private entity
participation should be premised upon
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the participant’s knowledge of the PHA,
ability to contribute technical expertise
with regard to the PHA’s specific
problem areas, and authority to make
preliminary commitments of support,
financial or otherwise.

(d) PHA review of the CAA. The PHA
will have 10 days to review the CAA.
During this 10-day period, the PHA
shall resolve any claimed discrepancies
in the CAA with HUD, and discuss any
recommended changes and target dates
for improvement to be incorporated in
the final CAA. Unless the time period is
extended by HUD, the CAA is to be
executed 30 days following issuance of
the draft CAA.

(e) Maximum recovery period. (1)
Upon the expiration of the one-year
period that started on the date on which
the PHA receives initial notice of a
troubled performer designation, the
PHA shall improve its performance in
order to no longer be considered
troubled under the assessment.

(2) [Reserved].

(f) Parties to the CAA. A CAA shall be
executed by:

(1) The PHA Board Chairperson
(supported by a Board resolution), or a
receiver (pursuant to a court-ordered
receivership agreement, if applicable) or
other AME acting in lieu of the PHA
Board;

(2) The PHA Executive Director, or a
designated receiver (pursuant to a court-
ordered receivership agreement, if
applicable), or other AME-designated
Chief Executive Officer; and

(3) The field office.

(g) Involvement of resident leadership
in the CAA. HUD encourages the
inclusion of the resident leadership in
the execution of the CAA.

(h) Failure to execute CAA or make
substantial improvement under CAA.
(1) If a troubled performer PHA fails or
refuses to execute an CAA within the
period provided in paragraph (d) of this
section, or a troubled performer PHA
operating under an executed CAA does
not achieve a passing physical
inspection score, as provided in
paragraph (e) of this section, the field
office shall refer the PHA to the
Assistant Secretary to determine such
remedial actions, consistent with the
provisions of the ACC and other HUD
regulations, including, but not limited
to, remedies available for substantial
default.

(i) Continuation of services to
residents. To the extent feasible, while
a PHA is in a troubled performer status,
all services to residents will continue
uninterrupted.

§902.107 Withholding, denying, and
rescinding troubled designation.

(a) Withholding designation. In
exceptional circumstances, even though
a PHA has satisfied the requirements for
high performer or non-troubled
designations, HUD may conduct any
review as it may determine necessary,
and may deny or rescind incentives or
high performer designation or non-
troubled performer designation, in the
case of a PHA that:

(1) Is operating under a special
agreement with HUD (e.g., a civil rights
compliance agreement);

(2) Is involved in litigation that bears
directly upon the physical performance
of a PHA;

(3) Is operating under a court order;

(4) Demonstrates substantial evidence
of fraud or misconduct, including
evidence that the PHA'’s certifications,
submitted in accordance with this part,
are not supported by the facts, as
evidenced by such sources as a HUD
review, routine reports, an Office of
Inspector General investigation/audit,
an independent auditor’s audit, or an
investigation by any appropriate legal
authority; or

(5) Demonstrates substantial
noncompliance in one or more areas of
a PHA’s required compliance with
applicable laws and regulations,
including areas not assessed under the
small rural assessment. Areas of
substantial noncompliance include, but
are not limited to, noncompliance with
civil rights, nondiscrimination and fair
housing laws and regulations, or the
ACC. Substantial noncompliance casts
doubt on the capacity of a PHA to
preserve and protect its public housing
projects and operate them consistent
with federal laws and regulations.

(b) High performer and standard
designations. If a high performer
designation is denied or rescinded, the
PHA shall be designated either a non-
troubled performer, or troubled
performer, depending on the nature and
seriousness of the matter or matters
constituting the basis for HUD’s action.
If a non-troubled performer designation
is denied or rescinded, the PHA shall be
designated as a troubled performer.

(c) Effect on score. The denial or
rescission of a designation of high
performer or non-troubled performer
shall not affect the PHA’s numerical
small rural assessment score, except
where the denial or rescission is under
paragraph (a)(4) of this section.

§902.109 Right to petition and appeal
troubled designation.

(a) Appeal of troubled performer
designation and petition for removal of

troubled performer designation. A PHA
may take any of the following actions:

(1) Appeal its troubled performer
designation;

(2) Petition for removal of troubled
performer designation; and

(3) Appeal any refusal of a petition to
remove troubled performer designation.

(b) Appeal of small rural Assessment
score. (1) If a PHA believes that an
objectively verifiable and material
error(s) exists in its small rural
assessment score, which, if corrected,
will result in a significant change in the
PHA'’s score and its designation, the
PHA may appeal its score in accordance
with the procedures of paragraphs (c),
(d), and (e) of this section. A significant
change in a score is a change that would
cause the PHA'’s score to increase,
resulting in a higher designation for the
PHA (i.e., from troubled performer to
non-troubled performer, or from non-
troubled to high performer).

(2) A PHA may not appeal its score or
designation based on the subsequent
correction of deficiencies identified as a
result of a project’s physical inspection.

(c) Appeal and petition procedures.

(1) To appeal a troubled performer
designation or petition for the removal
of a troubled performer designation, a
PHA must submit a request in writing
to the Deputy Assistant Secretary of the
Real Estate Assessment Center, which
must be received by HUD no later than
30 days following the issuance of the
score to the PHA.

(2) To appeal the denial of a petition
to remove a troubled performer
designation, a PHA must submit a
written request to the Deputy Assistant
Secretary of the Real Estate Assessment
Center, which must be received by HUD
no later than 30 days after HUD’s
decision to refuse to remove the PHA’s
troubled performer designation.

(3) An appeal of a troubled performer
designation or an appeal of the denial of
a petition for removal of a troubled
performer designation must include the
PHA'’s supporting documentation and
reasons for the appeal or petition. An
appeal of an assessment score must be
accompanied by the PHA’s evidence
that a material error occurred. An
appeal or petition submitted to HUD
without supporting documentation will
not be considered and will be returned
to the PHA.

(d) Denial, withholding, or rescission.
A PHA that disagrees with the basis for
denial, withholding, or rescission of its
designation under § 902.66 may make a
written request for reinstatement within
30 days of notification by HUD of the
denial or rescission of the designation to
the Assistant Secretary, and the request
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shall include reasons for the
reinstatement.

(e) Consideration of petitions and
appeals. (1) Consideration of a petition
or the appeal of a final overall
assessment score, of a troubled
performer designation, or of a petition to
remove troubled performer designation.
Upon receipt of such an appeal or a
petition from a PHA, HUD will evaluate
the appeal and its merits for purposes of
determining whether a reassessment of
the PHA is warranted. HUD will review
the PHA's file and the evidence
submitted by the PHA to determine
whether an error occurred.

(2) Consideration of an appeal of
refusal to remove a troubled performer
designation. Upon receipt of an appeal
of refusal to remove a troubled
performer designation, HUD will
evaluate the appeal and its merits for
the purposes of determining whether a
reassessment of the PHA is warranted.
The HUD staff initially evaluating an
appeal of refusal to remove a troubled
performer designation will not be the
same HUD staff who evaluated the
PHA’s petition to remove the troubled
performer designation. The Assistant
Secretary will render the final
determination of such an appeal.

(f) Notice and finality of decisions. (1)
If HUD determines that one or more
objectively verifiable and material error
has occurred, HUD will undertake a
new inspection of the project, adjust the
PHA’s score, or perform other
reexamination of information, as
appropriate in light of the nature of the
error that occurred. A new score will be
issued and an appropriate performance
designation made by HUD. HUD’s
decision on appeal of an assessment
score, issuance of a troubled performer
designation, or refusal to remove a
troubled performer designation will be
final agency action. No reconsideration
will be given by HUD of such decisions.

(2) HUD will issue a written decision
on all appeals and petitions made under
this section.

§902.111 Sanctions for troubled small
rural PHAs.

The sanctions for small rural PHAs
with troubled public housing programs
that remain troubled as required by
§902.108 will be the same as those
sanctions for PHAs assessed under
PHAs as described in § 902.83.

§902.113 Incentives for small rural PHAs
high performers.

(a) High performer. PHAs with a
weighted average score for all
inspections of at least 90 percent of all
available points will be considered high
performers and will be eligible for

benefits as described in § 902.110(b) and
§905.400(1) of this title.

(b) Incentives. High performer small
rural PHAs under the public housing
program will be eligible for the same
incentives as high performer PHAs
under PHAS as described in § 902.71.

PART 982—SECTION 8 TENANT-
BASED ASSISTANCE: HOUSING
CHOICE VOUCHER PROGRAM

m 38. The authority for 24 CFR part 982
continues to read as follows:

Authority: 42 U.S.C. 1437f and 3535(d).

m 39.In § 982.4, amend paragraph (b) by
revising the definition of “Housing
quality standards (HQS)” to read as
follows:

§982.4 Definitions.
* * * * *

(b) * k%

Housing quality standards (HQS).
“The minimum quality standards
developed by HUD in accordance with
§5.703 of this title for the PBV program
or the HUD approved alternative
standard for the PHA under §5.703(g) of
this title.”

* * * * *
m 40. In § 982.352, revise paragraph
(b)(1)(iv)(A)(3) to read as follows:

§982.352 Eligible housing.
* * * * *

EE
* %

EC

* *x %

(A * *x %

(3) To inspect the unit for compliance
with the HQS in accordance with
§982.305(a) and § 982.405. The
independent agency shall communicate
the results of each such inspection to
the family and the PHA.

m 41. Revise § 982.401 toread as
follows:

§982.401 Housing quality standards.

As defined in § 982.4, housing quality
standards (HQS) refers to the minimum
quality standards developed by HUD in
accordance with § 5.703 of this title for
housing assisted under the HCV
program or a HUD approved alternative
standard for the PHA under §5.703(g).
m 42.In § 982.405, revise paragraph (a)
to read as follows:

§982.405 PHA initial and periodic unit
inspection.

(a)(1) General Requirements. The PHA
must inspect the unit leased to a family
prior to the initial term of the lease, at
least biennially during assisted
occupancy, and at other times as
needed, to determine if the unit meets

the HQS. (See § 982.305(b)(2)
concerning timing of initial inspection
by the PHA.)

(2) Small rural PHAs. Instead of
biennially, a small rural PHA as defined
in §902.101 of this chapter must inspect
a unit during occupancy at least once

every three years.
* * * * *

PART 983—PROJECT-BASED
VOUCHER (PBV) PROGRAM

m 43. The authority for 24 CFR part 983
continues to read as follows:

Authority: 42 U.S.C. 1437f and 3535(d).

m 44.In § 983.3, amend paragraph (b) by
revising the definition of “Housing
Quality Standards (HQS)” to read as
follows:

§983.3 PBV definitions.
* * * * *

(b) L

Housing quality standards (HQS).
“The minimum quality standards
developed by HUD in accordance with
§5.703 of this title for the PBV program
or the HUD approved alternative
standard for the PHA under §5.703(g) of
this title.”
m 45.In § 983.10, revise paragraph
(b)(2)(ii) to read as follows:

§983.10 Project-based certificate (PBC)
program.
* * * * *

(b) L
2 * x %

(ii) Lead-based paint requirements.
The Lead-based Paint Poisoning
Prevention Act (42 U.S.C. 4821-4846),
the Residential Lead-based Paint Hazard
Reduction Act of 1992 (42 U.S.C. 4851—
4856), and implementing regulations at
part 35, subparts A, B, H, and R of this
title, apply to the PBC program.

* * * * *
W 46. Revise §983.101 toread as
follows:

§983.101 Housing quality standards.

As defined in § 983.3, housing quality
standards (HQS) refers to the minimum
quality standards developed by HUD in
accordance with § 5.703 of this title for
housing assisted under the HCV
program or a HUD approved alternative
standard for the PHA under §5.703(g) of
this title.

m 47.In § 983.103, revise the heading of
paragraph (d) and add paragraph (d)(4)

to read as follows:

§983.103 Inspecting units.

(d) Periodic inspections. * * *

(4) Instead of biennially, a small rural
PHA as defined in § 902.101 of this title
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must inspect the random sample of
units in accordance with paragraph

(d)(1) at least once every three years.
* * * * *

PART 985—SECTION 8 MANAGEMENT
ASSESSMENT PROGRAM (SEMAP)
AND SMALL RURAL PHA
ASSESSMENTS

m 48. The authority citation for 24 CFR
part 985 is revised to read as follows:

Authority: 42 U.S.C. 1437a, 1437c, 1437f,
14372z-10, and 3535(d).

m 49. Revise the heading of Part 985 to
read as set forth above.

m 50. In § 985.1, revise paragraph (b) and
add paragraph (c) to read as follows:

§985.1 Purpose and applicability.

(b) Applicability. This rule applies to
PHA administration of the tenant-based
Section 8 rental program (part 982 of
this title), the project-based voucher
program (part 983 of this title) to the
extent that PBV family and unit data are
reported and measured under the stated
HUD verification method, and
enrollment levels and contributions to
escrow accounts for Section 8
participants under the family self-
sufficiency program (FSS) (part 984 of
this title).

(c) Small rural PHA assessments.
Subpart D covers the HCV and PBV
assessment for a small rural PHA as
defined in § 902.101 of this title. Section
985.3 and subparts B and C of this part
do not apply to small rural PHAs.

m 51. Add subpart D to read as follows:

Subpart D—Small rural PHA
Assessment

Sec.

985.201 Applicability.

985.203 Assessment indicators and HUD
verification methods.

985.205 Determination of assessment rating.

985.207 Frequency of assessments.

985.209 Troubled small rural PHAs.

985.211 Small rural PHAs assessment
records.

Authority: 42 U.S.C. 1437a, 1437c, 1437f,
14372z-10, and 3535(d).

§985.201 Applicability.

(a) This subpart applies to small rural
PHAs as defined in § 902.101 of this
title.

(b) Small rural PHAs shall be assessed
and rated on the indicators and
methodology of this subpart and shall
not be subject to the SEMAP
requirements.

§985.203 Assessment indicators and HUD
verification methods.

(a) This section describes the
performance indicators used to assess a

PHA’s designation as troubled resulting
from the small rural PHA assessment.
HUD will use the verification method
identified for each indicator. The four
indicators are determined on a pass or
fail basis.

(b)(1) Inspection standards. This
indicator shows whether the PHA
applies the correct inspection standards
to HCV and PBV unit inspections

(2) HUD verification method. The
PHA’s assessment certification and on-
site HUD review when applicable.

(3) Rating. The PHA passes the
indicator if it applied the correct
inspection standards for all unit HCV
and PBV unit inspections conducted
during the assessment period. If the
PHA applied the incorrect inspection
standards for any HCV or PBV unit
inspection during the assessment
period, the PHA fails the indicator.

(c)(1) Initial unit inspections. This
indicator determines if the PHA
conducted the initial HQS inspections
within the required time period.

(2) HUD verification method. HUD
systems show percent of newly leased
units where the beginning date of the
assistance contract is before the date the
unit passed the initial unit inspection
or, if the PHA employed the PHA initial
inspection option for non-life
threatening deficiencies or alternative
inspections, the timing requirements for
the applicable PHA initial inspection
option.

(3) Rating. The PHA passes the
indicator if at least 98 percent of units
placed under HAP contract during the
assessment period passed the initial
PHA HQS inspection within the
required time period. If fewer than 98
percent of units placed under HAP
contract during the assessment period
passed the HQS inspection within the
required time periods, the PHA fails the
indicator.

(d)(1) Frequency of HQS inspections.
This indicator determines, for units that
have been under HAP contract for at
least three years, whether the PHA re-
inspected tenant-based units under HAP
contract and the required sample of PBV
units at least once during the three year
period from the last PHA inspection.

(2) HUD verification method. HUD
systems show that the percentage of
units above that have been re-inspected
within the required three-year period
from the last inspection.

(3) Rating. The PHA passes the
indicator if at least 98 percent of the
units described above have been re-
inspected within the required three-year
period from the last inspection. The
PHA fails the indicator if fewer than 98
percent of the units described above

have been re-inspected within the
required three-year period.

(e)(1) Unit condition enforcement.
This indicator shows whether, following
the inspection of a unit under contract
where the unit fails to meet the required
standards, any cited life-threatening and
non-life threatening deficiencies are
corrected within the required cure
period in accordance with §§982.404
and 983.103 of this title. In addition, if
HQS deficiencies are not corrected
timely, the indicator shows whether the
PHA stops (abates) housing assistance
payments beginning no later than the
first of the month following the
specified correction period or
terminates the HAP contract or, for
family-caused defects, takes prompt and
vigorous action to enforce the family
obligations. (§ 982.404 of this title)

(2) HUD verification method. The
PHA certification and on-site HUD
review (if performed), and HUD system
data.

(3) Rating. In order to pass the
indicator, the applicable verification
method, which may include sampling,
determines that the PHA took corrective
action within the required timeframes
for at least 98% of inspections with
identified life-threatening or other HQS
deficiencies.

(f)(1) PHA submission of
certifications. The PHA must submit its
certifications for the applicable
indicators within the designated
timeframe required by HUD, and in the
form and manner as required by HUD.
HUD will issue instructions on the
submission of PHA certifications by
Federal Register notice, which will be
subject to public comment.

(2) Failure to submit. Failure of the
PHA to submit any certification in
accordance with this paragraph will
result in the PHA failing the indicator
and the PHA will be designated as
troubled under the small rural PHA
assessment.

§985.205 Determination of assessment
rating.

(a) High performer designation. (1) A
PHA is designated a high performer
under the small rural PHA assessment if
the PHA has passed all four indicators
identified in § 985.203 and the PHA has:

(i) Utilized at least 98 percent of its
HCV budget authority based on the most
recent calendar year data or the percent
of HCV units leased by renters or
occupied by homeowners for the most
recent calendar year was at least 98
percent;

(ii) Did not end that calendar year
with excess HAP reserves; and
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(iii) Did not end that calendar year in
a funding shortfall or receive shortfall
prevention funding from HUD.

(2) HUD shall publish the calculation
for determining excess HAP reserve in
the Federal Register, and such notice
shall provide for public comment before
becoming effective.

(b) Standard performer designation. A
PHA that passed all for indicators but
did not meet the funding utilization
criteria for a high performer designation
in paragraph (a) is designated as a
standard performer.

(c) Troubled PHA designation. A PHA
that failed any of the four indicators
under § 985.201 is designated as
troubled PHA under the small rural
PHA assessment.

§985.207 Frequency of assessments.

(a) Frequency of small rural PHA
assessments. (1) Initial Assessment. The
initial small rural PHA assessment will
be effective when the PHA’s next
SEMAP assessment would have been
applied. For PHAs that under SEMAP
qualify for biennial review as a small
PHA (less than 250 assisted units), the
transition to the small rural PHA
assessment will occur when the PHA’s
next biennial SEMAP assessment is
required.

(2) Triennial assessments. HUD shall
assess small rural PHAs no more than
once every three years, except that a
troubled small rural PHA shall be
subject to an annual assessment in
accordance with § 985.204.

§985.209 Troubled small rural PHAs.

(a) Appeals—(1) HUD action. HUD
must review, consider, and provide a
final written determination to a small
rural PHA that appeals its designation
as a troubled PHA.

(2) Deciding HUD official. The HUD
decision on the PHA appeal shall be
made by a HUD official who has not
been involved in and is not subordinate
to any person who has been involved in
the original determination to designate
the PHA as a troubled PHA under the
small rural PHA assessment.

(b) Corrective action agreement. No
later than 60 days after the date on
which the PHA is designated a troubled
PHA, the PHA and HUD will enter into
a corrective action agreement (CAA)
under which he PHA shall take actions
to correct the deficiencies upon which
the troubled PHA designation is based.
The PHA must comply with HUD
requirements for the submission of the
CAA, including but not limited to the
date by which the CAA must be
submitted to HUD. The CAA must:

(1) Have a term of one year, and shall
be renewable at the option of HUD;

(2) Specify goals to be achieved;

(3) Identify obstacles to goal
achievement and ways to eliminate or
avoid them;

(4) Identify resources that will be used
or sought to achieve goals;

(5) Provide, where feasible, for
technical assistance to assist the PHA in
curing its deficiencies;

(6) Identify an PHA staff person with
lead responsibility for completing each

oal;
& (7) 1dentify key tasks to reach each
goal;

(8) Specify time frames for
achievement of each goal, including
intermediate time frames to complete
each key task;

(9) Provide for regular evaluation of
progress toward improvement;

(10) Provide for the reconsideration of
the PHA’s designation as a troubled
PHA no less than annually, and provide
for the termination of the agreement
when HUD determines the PHA is no
longer troubled;

(11) Provide that in the event of
substantial noncompliance by the PHA
under the agreement, HUD may (i)
contract with another PHA or a private
entity to administer the HCV program;
and (ii) withhold funds otherwise
distributable to the troubled PHA;

(12) Be signed by the PHA board of
commissioners chairperson and by the
PHA executive director. If the PHA is a
unit of local government or a state, the
corrective action plan must be signed by
the Section 8 program director and by
the chief executive officer of the unit of
government or his or her designee.

(c) Monitoring. The PHA and HUD
must monitor the PHA’s
implementation of its CAA to ensure
performance targets are met.

(d) Annual small rural assessment. A
troubled PHA shall be subject to the
small rural assessment on an annual
basis.

(e) Use of administrative fee reserve
prohibited. Any PHA assigned
designated troubled may not use any
part of the administrative fee reserve for
other housing purposes (see § 982.155(b)
of this title).

(f) Upgrading poor performance
rating. HUD shall change an PHA’s
overall performance rating from
troubled to standard or high performer
if HUD determines that a change in the
rating is warranted because of improved
PHA performance and a standard or
high designation on a subsequent small
rural PHA assessment.

(g) Default under the Annual
Contributions Contract (ACC). HUD may
determine that a PHA’s failure to correct
identified deficiencies resulting from its
small rural PHA assessment or to

execute and implement a corrective
action agreement as required by HUD
constitutes a default under the ACC.

§985.211
records.
HUD shall maintain small rural PHA
assessment files, including designations,
notifications, appeals, corrective action
agreements, and related correspondence

for at least 3 years.

Small rural PHA assessment

Brian D. Montgomery,

Deputy Secretary.

[FR Doc. 2021-00098 Filed 1-12-21; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1 and 301
[REG-115057-20]
RIN 1545-BP98

Mandatory 60-Day Postponement of
Certain Tax-Related Deadlines by
Reason of a Federally Declared
Disaster

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTIONS: Notice of proposed
rulemaking.

SUMMARY: This document contains
proposed regulations relating to the new
mandatory 60-day postponement of
certain time-sensitive tax-related
deadlines by reason of a Federally
declared disaster. This document also
contains proposed regulations clarifying
the definition of “Federally declared
disaster.” These proposed regulations
affect individuals who reside in or were
killed or injured in a disaster area,
businesses that have a principal place of
business in a disaster area, relief
workers who provide assistance in a
disaster area, or any taxpayer whose tax
records necessary to meet a tax deadline
are located in a disaster area. This
document invites comments from the
public regarding these proposed
regulations.

DATES: Written or electronic comments
and requests for a public hearing must
be received by March 15, 2021. Requests
for a public hearing must be submitted
as prescribed in the “Comments and
Requests for a Public Hearing” section.

ADDRESSES: Commenters are strongly
encouraged to submit public comments
electronically. Submit electronic
submissions via the Federal
eRulemaking Portal at
www.regulations.gov (indicate IRS and
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Regulatory Flexibility Act

The Acting Administrator, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612)
(RFA), has reviewed this proposed rule
and by approving it certifies that it will
not have a significant economic impact
on a substantial number of small
entities. The purpose of this rule is to
remove 6B-naltrexol from the list of
schedules of the CSA. This action will
remove regulatory controls and
administrative, civil, and criminal
sanctions applicable to controlled
substances for handlers and proposed
handlers of 6B-naltrexol. Accordingly, it
has the potential for some economic
impact in the form of cost savings.

If finalized, the proposed rule will
affect all persons who would handle, or
propose to handle, 6B-naltrexol. 6f-
Naltrexol is the major metabolite of
naltrexone and is not currently available
or marketed in any country. Due to the
wide variety of unidentifiable and
unquantifiable variables that potentially
could influence the distribution and
dispensing rates, if any, of 6B-naltrexol,
the DEA is unable to determine the
number of entities and small entities
which might handle 6B-naltrexol. In
some instances where a controlled
pharmaceutical drug is removed from
the schedules of the CSA, the DEA is
able to quantify the estimated number of
affected entities and small entities
because the handling of the drug is
expected to be limited to DEA
registrants even after removal from the
schedules. In such instances, the DEA’s
knowledge of its registrant population
forms the basis for estimating the
number of affected entities and small
entities. However, the DEA does not
have a basis to estimate whether 6p-
naltrexol is expected to be handled by
persons who hold DEA registrations, by
persons who are not currently registered
with the DEA to handle controlled
substances, or both. Therefore, the DEA
is unable to estimate the number of
entities and small entities who plan to
handle 6B-naltrexol.

Although the DEA does not have a
reliable basis to estimate the number of
affected entities and quantify the
economic impact of this final rule, a
qualitative analysis indicates that this
rule is likely to result in some cost
savings. As noted above, the DEA is
specifically soliciting comments on the
economic impact of this proposed rule.
The DEA will revise this section if
warranted after consideration of any
comments received. Any person
planning to handle 6B-naltrexol will
realize cost savings in the form of saved
DEA registration fees, and the

elimination of physical security,
recordkeeping, and reporting
requirements.

Because of these factors, DEA projects
that this rule will not result in a
significant economic impact on a
substantial number of small entities.

Unfunded Mandates Reform Act of 1995

On the basis of information contained
in the “Regulatory Flexibility Act”
section above, the DEA has determined
and certifies pursuant to the Unfunded
Mandates Reform Act of 1995 (UMRA),
2 U.S.C. 1501 et seq., that this action
would not result in any federal mandate
that may result “in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100,000,000 or more (adjusted for
inflation) in any one year * * *.”
Therefore, neither a Small Government
Agency Plan nor any other action is
required under provisions of UMRA.

Paperwork Reduction Act

This action does not impose a new
collection of information requirement
under the Paperwork Reduction Act, 44
U.S.C. 3501-3521. This action would
not impose recordkeeping or reporting
requirements on State or local
governments, individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

For the reasons set out above, 21 CFR
part 1308 is proposed to be amended to
read as follows:

PART 1308— SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for 21 CFR
part 1308 continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
956(b), unless otherwise noted.

m 2. In § 1308.12, revise the introductory
text paragraph (b)(1) to read as follows:

§1308.12 Schedule Il

* * * * *

(b) * % %

(1) Opium and opiate, and any salt,
compound, derivative, or preparation of
opium or opiate excluding
apomorphine, thebaine-derived
butorphanol, dextrorphan, nalbuphine,
naldemedine, nalmefene, naloxegol,
naloxone, 6B-naltrexol and naltrexone,

and their respective salts, but including
the following:

* * * * *

Dated: August 6, 2019.
Uttam Dhillon,
Acting Administrator.
[FR Doc. 2019-17630 Filed 8—-20-19; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 5 and 200
[Docket No. FR—6160-N—01]

Notice of Demonstration To Assess the
National Standards for the Physical
Inspection of Real Estate and
Associated Protocols

AGENCY: Office of the Assistant
Secretary for Housing; Office of the
Assistant Secretary for Public and
Indian Housing, U.S. Department of
Housing and Urban Development.
ACTION: Notice.

SUMMARY: The shift to the National
Standards for the Physical Inspection of
Real Estate (NSPIRE) will further one of
HUD’s highest priority strategic
outcomes—resident health and safety.
HUD is looking at the implementation of
NSPIRE as an opportunity to reduce
regulatory burden through alignment
and consolidation compared to either
maintaining or increasing the number of
standards and protocols to evaluate
HUD-assisted housing across multiple
programs. During this demonstration,
HUD will solicit volunteers to test the
NSPIRE standards and protocols as the
means for assessing the physical
conditions of HUD-assisted and -insured
housing. The demonstration, which will
include approximately 4,500 properties,
will be implemented on a rolling,
nationwide basis and will assess all
aspects of the physical inspection line
of business of the Real Estate
Assessment Center—the collection,
processing, and evaluation of physical
inspection data and information,
including a new scoring model. As the
first step in the implementation of
NSPIRE, HUD is soliciting comment on
this proposed, voluntary demonstration.
HUD will consider the comments and
incorporate them into the
demonstration. Subjecting the NSPIRE
model to a multistage demonstration
will serve as an opportunity to refine
processes and ensure all mechanisms
are in place to facilitate the transition to
a nationwide implementation. This
demonstration will also serve as the
precursor to any required rulemaking.
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DATES: Comment Due Date: October 21,
2019.

ADDRESSES: HUD invites interested
persons to submit comments to the
Office of the General Counsel,
Regulations Division, Department of
Housing and Urban Development, 451
7th Street SW, Room 102786,
Washington, DC 20410-0500.
Communications should refer to the
above docket number and title and
should contain the information
specified in the ‘Request for
Comments” section. There are two
methods for submitting public
comments.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
7th Street SW, Room 10276,
Washington, DC 20410-0500. Due to
security measures at all Federal
agencies, however, submission of
comments by mail often results in
delayed delivery. To ensure timely
receipt, HUD recommends that
comments be mailed at least 2 weeks in
advance of the public comment
deadline.

2. Electronic Submission of
Comments. Comments may also be
submitted electronically through the
Federal eRulemaking Portal at https://
www.regulations.gov/. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows the
commenter maximum time to prepare
and submit a comment, ensures timely
receipt by HUD, and enables HUD to
make comments immediately available
to the public. Comments submitted
electronically through the website can
be viewed by other commenters and
interested members of the public.
Commenters should follow instructions
provided on that site to submit
comments electronically.

Note: To receive consideration as
public comments, comments must be
submitted using one of the two methods
specified above. Again, all submissions
must refer to the docket number and
title of the notice.

No Facsimile Comments. Facsimile
(fax) comments are not acceptable.

Public Inspection of Comments. All
comments and communications
submitted to HUD will be available for
public inspection and copying between
8 a.m. and 5 p.m., weekdays, at the
above address. Due to security measures
at HUD Headquarters, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at 202-708—

3055. This is not a toll-free number.
Copies of all comments submitted are
available for inspection and
downloading at https://
www.regulations.gov/.

FOR FURTHER INFORMATION CONTACT:
Daniel R. Williams, Real Estate
Assessment Center, Office of Public and
Indian Housing, Department of Housing
and Urban Development, 550 12th
Street SW, Suite 100, Washington, DC
20410—4000, telephone number 202—
475-8873 (this is not a toll-free
number). Persons with hearing or
speech impairments may contact the
numbers above via TTY by calling the
Federal Relay Service at 800—877-8339
(this is a toll-free number).
SUPPLEMENTARY INFORMATION:

I. Structure of the Notice

The following five sections discuss
the background through the solicitation
of comments. Section II provides
background information on HUD
inspections and their applicability to
HUD’s oversight responsibility related
to ensuring safe, habitable conditions
within HUD housing. For the purposes
of this notice, “HUD housing” is
defined as housing assisted under the
HUD programs listed in 24 CFR
200.853(a); housing with mortgages
insured or held by HUD, or housing that
is receiving assistance from HUD, under
the programs listed in 24 CFR
200.853(b); and Public Housing
(housing receiving assistance under the
U.S. Housing Act of 1937, other than
under section 8 of the Act). This does
not apply to units assisted under the
Housing Choice Voucher (HCV)
program, including the Project-Based
Voucher Program under the purview of
the Office of Public and Indian
Housing.? Once the NSPIRE standards
have been validated through this
demonstration, they will be tested with
HCV properties under the existing
demonstration authority for that
program (See FR—5928-N-02, ‘“Notice of
Continuation of Demonstration to Test
Proposed New Method of Assessing the
Physical Conditions of Voucher-
Assisted Housing,” 84 FR 24416). In
section III, HUD explains the elements
that will be assessed during the
voluntary demonstration, which are: (1)
The improved inspection model and
demonstration protocols; (2) data
standardization and information
exchange of inspections and related
information; (3) reduced costs of
administrative activities; and (4)
oversight and performance

10nce deficiency criteria that make up NSPIRE
are completed, such criteria will be included in the
UPCS-Voucher demonstration.

improvement. Also, in section III, HUD
discusses which properties will be
subject to inspections as part of the
demonstration. In section IV, HUD
describes the process it will use to
assess the results of the demonstration.
In section V, HUD outlines the policy
deviations required for the
demonstration. Finally, in section VI,
HUD solicits public comment generally
and on several questions of specific
interest.

II. Background

HUD currently uses an inspection
model established in 1998, relying on
Uniform Physical Condition Standards
(UPCS) 2 and managed under the
Department’s Real Estate Assessment
Center (REAC). Since then, the housing
portfolios HUD inspects have undergone
major transformations. A housing
portfolio once dominated by
Government-owned properties has
become largely populated by private
entities. HUD, Congress, the public, and
HUD’s growing list of customers
demand products and services that
provide accurate and reliable
evaluations of housing conditions,
while reducing regulatory burden. HUD
has found that some property owners
have become more interested in meeting
minimal compliance thresholds than
incorporating best practices that relate
to property maintenance. To address
these developments, HUD proactively
initiated a wholesale reexamination of
its physical inspection process and
began to lay the foundation of the
NSPIRE model that supports two of
three goals in the Department’s
overarching strategic plan.3 The NSPIRE
model will support HUD’s objectives to:

¢ “Rethink American Communities:

. . Protect the health of residents by
addressing lead-based paint and other
health and safety hazards in housing.”

¢ ‘“‘Reimagine the Way HUD Works:

. . Rethink how we deliver services
directly to our customers to increase
consistency and accountability.”

To help achieve these goals, the
NSPIRE model will:

e For the first time, incorporate
comprehensive, annual self-inspections
by property management staff, the
methods and results of which will be
integral parts of HUD’s real estate
inspection process. By making regular,
comprehensive self-inspections a part of
HUD’s physical assessment regimen,
property managers will be more engaged
in the process and more vested in the
outcomes.

224 CFR part 5, subpart G.
3U.S. Department of Housing and Urban
Development Strategic Plan 2018-2022.
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e Enhance accuracy through:

O Better identification of substandard
properties.

O Increased objectivity and
defensibility of inspections.

O Reduced complexity of inspections
and increased time in units.

e Place greater weight on health and
safety (H&S) deficiencies than on
function and appearance.

e Implement inspections that better
reflect the true physical conditions of
properties.

¢ Ensure owners adopt sound, year-
round maintenance practices.

To achieve these outcomes, NSPIRE
will aspire to align all inspection
standards, while adopting flexible
protocols to accommodate the unique
circumstances of each program and
housing type.

Recognizing the impact of these
changes, HUD began to analyze the way
inspections are conducted and to better
understand areas in which its standards
and processes needed to evolve. This
analysis showed that HUD’s current
process for inspecting and assessing
housing assets has not fundamentally
changed since it was developed in 1998.
Aspects of the UPCS model, such as
problems in units carrying a low scoring
weight, having standards with
intentionally broad language, relying on
resource-intensive manual processes to
determine the quality of the results, and
assuming that the individual inspector
would not be a determining factor in
inspection outcomes, are misaligned
with HUD’s priorities and the state of
the housing inspection industry.
Detailed documentation about how
inspections are performed today can be
found on the REAC website at https://
www.hud.gov/program_offices/public_
indian_housing/reac/products/
prodpass.

More specifically, as HUD has
developed the concept of NSPIRE, the
review of the existing program has
shown that standards for the assessment
of existing housing need to be well-
aligned to the livability and the
residential use of the structures and that
having too many indicators results in a
highly complex task, which increases
the chance for error. Similarly,
processes that were designed for a
different generation of technology
capabilities can benefit from current
advances in that field, such as machine
learning, process automation, and
automated data exchanges that bring
consistency and transparency to
processes and results. Additionally, a
review of the items and deficiencies
within the UPCS standards has shown
that some rely too heavily on individual
judgment, especially those oriented

around the appearance of items that are
otherwise functional.

From this analysis, HUD has started to
develop, document, and propose
standards and protocols for a new
inspection model called NSPIRE. This
demonstration seeks to target a diverse,
representative group of stakeholders,
including REAC, other HUD offices,
public housing agencies (PHAs), and
owners and agents (OAs), the last two of
which are referred to, collectively, as
POAs. After the public comment period
has expired and HUD has considered
the comments, HUD will subject the
NSPIRE model to a multistage
demonstration for the purpose of
ensuring that all mechanisms are in
place to support the transition to the
NSPIRE model after all required
rulemaking.

Demonstration participation is limited
to volunteers; no POAs will be required
to participate. This demonstration does
not include properties under the HCV
program as HUD has a separate
demonstration program underway that
covers that program. As NSPIRE is
intended to be a single inspection
standard for all of HUD, however, once
the NSPIRE standards have been
validated during the demonstration that
is the subject of this notice, they will be
migrated to the Uniform Physical
Condition Standards for Vouchers
(UPCS-V) demonstration for further
testing with HCV properties. Feedback
and lessons learned will be shared
across the demonstrations to inform any
subsequent rulemaking.

III. The NSPIRE Demonstration
A. Overview

Start here In executing the
authorities 4 and in fulfillment of the
oversight responsibilities provided to
the Secretary, HUD is developing
improved standards, protocols, and
processes as part of NSPIRE. HUD will
make drafts of the standards
incrementally available on the
department’s website, as well as the
final set of standards applicable to the
demonstration. The NSPIRE Model is
designed to better identify those POAs
who are not adhering to minimum
compliance standards ® by:

o Establishing more objective, better-
defined deficiency definitions which
will be validated by a third-party
contractor;

e Requiring properties to complete
and submit their annual self-inspection
results electronically;

4Including but not limited to those contained in
42 U.S.C. 3535(r) and 1437d(f)(3).
5Codified at 24 CFR 5.703.

¢ Incorporating less complex
inspection protocols using indicators
aligned to quality;

¢ Reducing the number of inspectable
areas at properties to simplify the
process and reduce administrative
errors related to deficiency
misclassification by regrouping the
inspectable items into three categories
from five 6—note that this only changes
the grouping of inspectable items, it
does not change which items are being
inspected;

¢ Deliberately grouping deficiencies
into one of three categories;

¢ Better identifying all H&S
deficiencies; and

¢ Adopting a new scoring model that
places the most emphasis on the areas
considered the most important—the
residents’ homes.

The demonstration will use objective
condition standards that include a list of
H&S items which must be addressed,
revised Information Technology (IT)
processes, and new oversight
approaches. The specific H&S
deficiency criteria are still in
development and will be released on
HUD’s website as they become
available. Demonstration participants
will be notified by email and Listserv in
advance when HUD plans to change
criteria and again by the same method
of notification after any changes are
posted to the website. Moreover, this
demonstration is the first step in
implementing an NSPIRE Model that
seeks to better identify H&S hazards in
housing, more accurately assess the
physical condition of HUD housing,
improve inspection service delivery,
encourage more active engagement by
POAs in the physical assessment
process, and enhance HUD’s overall
oversight and risk management
capabilities.

The NSPIRE demonstration will test,
and refine as necessary, processes
comprised of the standards, regulations,
business processes, risk models, IT
systems, and support services necessary
to meet the goals and objectives
described above. Specifically, the
NSPIRE Model is designed to improve
objectivity, defensibility, and accuracy
in order to achieve a more reliable
assessment of housing conditions for
those living in HUD housing. The scope
of the inspection, the procedural
guidelines, and the individual
deficiencies have been modified to
remove subjectivity and ambiguity and
to emphasize those areas that present
the highest risk of harm to those living
in HUD housing. The fact that NSPIRE
has three inspectable areas does not

624 CFR 902.3.
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imply a reduction in what items may be
cited or the physical locations to be
inspected, but is intended to simplify
the field protocols used by the inspector
to achieve an increase in consistency.
Accordingly, as a different way to
aggregate inspection data, this does not
imply a reduction in the quality of the
inspection.

B. The NSPIRE Model and
Demonstration Protocols

Under this voluntary demonstration,
HUD will inspect, for up to two years,
approximately 4,500 properties from a
pool of volunteers who are willing to
adopt the NSPIRE Model to assess the
physical condition of HUD housing. To
that end, HUD’s NSPIRE Model has
three major components: (1) Three
Types of Inspections, (2) Three
Categories of Deficiencies, and (3) Three
Inspectable Areas. The Three Types of
Inspections include POA self-
inspections; those conducted by
contractors and/or federal inspectors;
and those conducted solely by federal
inspectors. The Three Categories of
Deficiencies are Health and Safety;
Function and Operability; and
Condition and Appearance, with each
category ideally resulting in emergency
work orders, routine work orders, and
other maintenance respectively. The
Three Inspectable Areas will be Inside,
Outside, and Unit. “Inside’ refers to all
common areas and building systems
(e.g., HVAC) located inside a building.
“Outside” refers to the building site, the
building envelope, and any building
systems located outside of the building
or unit. “Unit” refers to the interior of
an individual residential unit. The
transition to these three major
components will decrease inspection
complexity, simplify the scoring model,
and increase consistency in the way the
standards are interpreted, and protocols
are applied, during an inspection.
Elements of each of the three
components will be deployed
simultaneously to refine the mechanics
of administration during this
demonstration; however, each type of
inspection (POAs, Contract Inspectors,
Federal Inspectors) will begin the
demonstration in an incremental
fashion.

As part of the NSPIRE
implementation process, HUD intends
to issue a proposed rule in late 2019 that
will amend and align overarching
policies related to the frequency of
inspections, the method of appealing
results, and the actors responsible for
conducting the inspection. After having
been validated through the
demonstration and considering any
public comments from the proposed

rule, HUD will also publish separate
notices in the Federal Register open for
public comment which contain the
detailed elements of the NSPIRE
inspection itself to include the
standards, sampling and scoring
protocols.

For the demonstration, the following
phases apply:

e Phase I—HUD will begin an
iterative approach to receiving and
processing participating POA annual
inspection results and other data (e.g.,
certificates, property profiles, work
orders, and local code violations which
occurred during the annual reporting
period) to develop a reasonable
assurance of property conditions at the
time of the POAs’ self-inspections.
Capabilities within Phase I will include:

O A system (POA-owned or HUD-
provided) that POAs can use
successfully to:

= Inspect their properties, record the
results, create work orders, and submit
results to HUD; and

= Stream property profiles,
certificates, and work orders directly to
HUD.

© A HUD system that can
successfully:

= Receive and store POA self-
inspections and related information;

= Process and provide analysis of data
provided through self-inspections; and

= Update inspection profiles based on
POA provided data and information.

e Phase II—HUD will begin
iteratively deploying functionality to
reach Phase II objectives; this will be
achieved when HUD can better and
more accurately determine when an
owner is not providing acceptable
housing. For the purpose of this
demonstration only, contract and
federal inspectors will assess properties
using the Critical to Quality (CTQ)
standards (further explained below) and
protocols developed as part of the
NSPIRE Model during Phase II, which
will be incrementally posted on the
NSPIRE website as they are developed.
Each deficiency will be posted online in
a manner that allows for targeted
stakeholder feedback for that specific
deficiency instead of requiring a
comprehensive review of all the
standards.

Additionally, HUD will create a
demonstration scoring model which
will be used to assess demonstration
results. Similar to the publication of the
NSPIRE deficiencies, HUD will publish
the proposed weighting factors as a
supplement to the item and deficiency
descriptions on the website. Among
other considerations, weighting factors
are based on the importance of the item
to the built environment, its potential

impact on a resident if defective, and
the extent to which any damage reflects
on the ability of management to
maintain a property. Capabilities within
Phase IT will include:

© A system of more objective
standards and simpler protocols that
will enable a trained inspector to better
detect, identify, and record deficiencies
and submit those results to HUD. These
“objective standards” will be in the
form of CTQs. CTQs will be a well-
defined subset of the entire set of
NSPIRE Standards that have a high
correlation to overall quality and are
calibrated to provide strong assurance
that a property is not in compliance
with HUD’s minimum property
standards. Simply put, when a
deficiency is noted against a CTQ or a
number of CTQs, there will be a high
correlation to substandard conditions
within a property. This direct
correlation to quality allows for
inspections built around CTQs to
evaluate fewer standards but remain
highly effective in determining
substandard conditions. This capability
should provide a higher level of
confidence in evaluating property
conditions than the POAs’ self-
inspections described in Phase I. For
this phase of the demonstration, HUD
may use contract inspectors,
government employees, or both to
inspect properties according to a revised
set of deficiency definitions in lieu of
those found in the current Dictionary of
Deficiency Definitions (see 24 CFR
902.3).7

O A system of protocols and
additional indicators, compared to those
used by contract inspectors, that will
enable trained federal employee
inspectors to better detect, identify, and
record evidence about the extent of
substandard conditions and submit
those results to HUD. These additional
factors will be developed later in the
demonstration based on the feedback
federal inspectors have provided as they
assist with the development of NSPIRE.
Generally, these indicators are those
that require more time, higher skills, or
more equipment to identify such that
they would not be practical for a
contractor to perform on every
inspection. This capability would
provide the highest level of confidence
in evaluating a property’s condition
compared to POA or contracted
inspections with the results being used

7 Public Housing Assessment System (PHAS):
Physical Condition Scoring Notice and Revised
Dictionary of Deficiency Definitions; Notice;
Federal Register, Volume 77, Number 154, Part II,
Department of Housing and Urban Development,
August 9, 2012.
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to support enforcement actions or
sanctions.

© A HUD analytic system capable of
processing the inspection results,
including the employment of a new
scoring model, to provide a more
accurate and defensible determination
of those POAs who are not providing
acceptable housing. For the purposes of
the demonstration, a new scoring model
will be used in lieu of the current
Physical Condition Scoring Notice.8
Nothing in this demonstration notice
should be construed to mean any rights
and obligations under 42 U.S.C.
1437d(j)(1)(K)(I) and 1437d(j)(2) are
being waived, suspended, or
superseded. HUD is undertaking this
demonstration in accordance with 42
U.S.C. 1437d(j)(1)(K)(I) to ensure
agencies are not penalized for
circumstances beyond their control. All
rights under 42 U.S.C. 1437d(j)(2) and as
provided in 24 CFR 902.64, 902.66,
902.68 and 902.69, which deal with
technical reviews and rights to petition
and appeal troubled performer
designation continue to apply.

Prior to the demonstration, HUD will
publish a minimum, standardized list of
exigent health and safety (EH&S) items
to be included in the CTQ inspection
that POAs participating in the
demonstration must correct, remedy, or
act to abate within 24 hours of receipt
of notification of such deficiencies from
HUD to include submitting evidence of
repair, correction, or abatement (e.g.,
closed work order and photo) to HUD
through NSPIRE systems. At this time,
HUD expects this list to be similar to the
exigent health and safety items in UPCS
and the list of published life-threatening
conditions published as part of the
UPCS-V demonstration. If at the time of
the inspection, EH&S and H&S
deficiencies are observed, the inspector
will provide a list of such deficiencies
to the POA that must be corrected and
closed with HUD within established
timeframes. As part of the
demonstration, HUD will work with
POAs to establish a process for
validating repair of H&S deficiencies
that do not require repair within 24
hours but must be corrected with
evidence of the repair being submitted
through NSPIRE systems. This
collaborative effort will include
determining reasonable times for repair
for H&S deficiencies. Also, HUD will
explore options to better address the
pervasiveness of deficiencies

8 Public Housing Assessment System (PHAS):
Physical Condition Scoring Notice and Revised
Dictionary of Deficiency Definitions; Notice;
Federal Register, Volume 77, Number 154, Part II,
Department of Housing and Urban Development,
August 9, 2012.

throughout a property while retaining
statistical samples within its protocols.

As part of the demonstration, HUD
will inspect properties that have been
selected through a voluntary application
and selection process with the goal of
ensuring the consistency, accuracy, and
objectivity of the new indicators. In
addition to general feedback, POAs will
be provided the opportunity to
participate in formal focus groups to
review results and provide feedback on
the indicators. HUD will inspect
participating properties at least once
during the demonstration using the
NSPIRE standards. During the
demonstration, HUD will explore
multiple sampling formulas to
determine the optimal sampling rates
for both units and buildings. HUD will
also explore the feasibility of
implementing the new standards and
protocols and identify refinements that
are needed to fully implement the new
model nationwide.

The demonstration will continue for
at least two years and may be extended
by subsequent Federal Register notice
so HUD has sufficient information to
evaluate the success of the new
standards and protocols and assurance
that the NSPIRE Model is achieving
consistent results.

C. Data Standardization and
Information Exchange of Inspections
and Related Information

For participating POAs, this part of
the demonstration will test the
transition to automated systems/
processes through which POAs will
submit inspection results, work orders,
certificates, and property profiles. POAs
will be permitted to use their own
software to perform their inspections;
however, HUD will provide software to
those POAs who request it. This
software will be mobile-based so the
POA will need an Android or i0S
device. For POAs with their own IT
systems, including POA-produced
inspection software, HUD will work
with participating agencies to establish
the JavaScript Object Notation (JSON) or
equivalent data standards for
transferring physical inspection
information between the POA and HUD
systems. All IT configuration
requirements will be made available for
review on HUD’s NSPIRE website. HUD
will require POAs participating in this
part to document and submit all
inspections electronically to HUD. HUD
anticipates that it will then review,
analyze, and where appropriate,
transform the inspection data into
value-added information, such as
relative risk reports, for electronic

transmission back to the POAs for their
use.

POAs participating in this part of the
demonstration who choose to use their
own software will be required to have
and maintain the IT resources and
support necessary to interface with
HUD’s systems using industry standard
file transfer protocols such as Simple
Object Access Protocol (SOAP) and
Representational State Transfer (REST)
standards and complying with all
security requirements. Some data
exchange may be via transfer of flat files
(e.g., spreadsheets), especially during
the early portions of the demonstration.

D. Oversight and Performance
Improvement

In this part of the demonstration,
HUD will explore whether and how
POAs are consistently identifying
maintenance needs; remedying such
needs appropriately and in a timely
manner; and accurately reporting unit-
based inspection outcomes to HUD. As
part of the demonstration, HUD will
analyze POAs’ abilities to effectively
evaluate units as decent, safe, and
sanitary. Further, HUD will test the
capability of NSPIRE to identify PHAs
and properties that are at risk of falling
into non-compliance before the next
regularly scheduled inspection.

E. Participants

HUD plans to select POAs from all
regions from within a nationwide pool
of applicants with properties in HUD’s
Region III receiving preference as the
initial cohort. Properties within other
regions will be added on a regional,
rolling basis throughout the
demonstration period. Solicitation and
application information will be made
available through HUD’s “NSPIRE”
website at: https://www.hud.gov/
program_offices/public_indian_
housing/reac/nspire.

HUD is seeking participation from
4,500 properties across all regions;
however, HUD will seek to increase this
number if more data and/or information
are required. Further, HUD may request
POAs participating in any part of the
demonstration to participate in focus
groups, conference calls, and training
sessions on policies and procedures. If
required, HUD may make training
available to participating POA
inspectors, administrators, and quality
control staff on the new inspection
protocol, including how to use the
inspection software. POAs will be
responsible for scheduling, assigning
inspectors, and conducting their self-
inspections. POAs may incrementally
submit their annual inspection results
or submit the results all at once;
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however, POAs must meet the standard
of 100 percent unit inspections
annually.

Participating POAs will generally not
be subject to both an NSPIRE and a
Uniform Physical Condition Standards
(UPCS) inspection. If during the NSPIRE
demonstration, however, HUD believes
substandard conditions exist, the
Department, at its discretion, may order
and execute a UPCS inspection to
confirm substandard conditions and
consequently apply any available
remedies, sanctions, or other actions as
determined by the results. The triggers
for a UPCS inspection for a property
accepted into the NSPIRE
demonstration may include but are not
limited to: The identification by HUD,
through the NSPIRE inspection or other
means, of significant, serious conditions
at a property that call into question its
prior UPCS scores or its current ability
to provide safe, habitable housing to
residents; a property not timely
correcting healthy and safety issues; or
other administrative information
available to HUD that would give the
Department reason to believe the
property is unsafe or financially at risk.

Properties subject to an existing HUD
Compliance, Disposition, and
Enforcement or Corrective Action Plan
will not be included in the
demonstration. Any property with a
current score of 70 or below but not
currently under an enforcement action
will be considered on a case-by-case
basis but may be subject to both an
NSPIRE and UPCS inspection.

F. Scoring

During the demonstration, HUD will
develop and test a new scoring model
that prioritizes H&S defects over
function and appearance to achieve
HUD’s objectives of better identification
of substandard properties and
protection of residents. The NSPIRE
scoring model to be tested in the
demonstration will vary from the
current Public Housing Assessment
System scoring model.? Since the
scoring model will be under
development, any NSPIRE inspection
scores HUD issues during the
demonstration will be advisory and
therefore, will only be used to refine the
demonstration. If a POA participating in
the demonstration has an administrative
requirement for a UPCS inspection
score, HUD may grant a POA’s request
for a UPCS inspection. HUD reminds

9 Public Housing Assessment System (PHAS):
Physical Condition Scoring Notice and Revised
Dictionary of Deficiency Definitions; Notice;
Federal Register, Volume 77, Number 154, Part II,
Department of Housing and Urban Development,
August 9, 2012.

properties that while NSPIRE scores
will remain advisory during the
demonstration, as today, a pattern of
serious and substantial conditions that
indicate a wide-spread failure to
provide acceptable basic housing could
subject the property to a UPCS
inspection and any available remedies,
sanctions, or other actions as
determined by the results.

IV. Assessing the Demonstration

The demonstration will provide HUD
with data on the NSPIRE Model,
including its ability to improve HUD’s
oversight and risk management
capabilities through a reliable,
repeatable inspection process that better
identifies health and safety risks to
residents, before implementing such a
program nationwide. The demonstration
is anticipated to begin 60 days following
the date of publication of this notice,
with POAs being added on a rolling
basis. Throughout the demonstration,
HUD will assess its success and
determine how to best implement the
new model on a permanent basis
throughout the country. In evaluating
the demonstration, HUD will assess
whether the use of the NSPIRE
inspection protocol produces (1) more
consistent and accurate results, (2) data
standardization and a reliable and less-
burdensome method for information
exchange, and (3) better indications of
substandard properties. Factors HUD
may consider during its assessment
include but are not limited to:

e Definition of Success

© The new model provides a high
probability (reasonable assurance) of
detection of a property that is not
meeting minimum condition standards.

¢ Consistency

O Did interrater reliability among
inspectors improve?

O Were standards applied uniformly
to the same inspectable item at multiple
locations?

e Accuracy

O Did cited deficiencies align to the
inspector’s overall professional
judgment of the property/unit? (For
example, a quality scale of 1-5 with “1”
being worst and “5°” being best.)

O How did the NSPIRE result
compare to previous inspection results?
© Did all citable deficiencies have a
rationale and an authoritative reference

to describe potential hazards?

O Were the rationales valid and did
they accurately describe potential harm?

¢ Objectivity

O From a linguistic standpoint, have
the standards been written to remove as

much subjective language as possible?
Do they provide unequivocal ways to
measure or prove the deficiency exists?

O When presented to a focus group, is
there a uniform understanding of the
language among members?

O In the field, has the need for an
inspector to apply personal judgment,
interpretation, or opinion been reduced
or, if appropriate, even eliminated?

o Defensibility (Validity)

© Do the standards focus on items
that have the most impact on residents
(H&S, function—Iless so for condition)?

O Is there agreement on the rationales
(potential harm) for most of the
deficiencies?

O Are the standards up-to-date? Do
they align to expectations of housing
quality and advances in building
science and technology (e.g., carbon
monoxide, mold, lead, Americans with
Disabilities Act, disaster resilience)?

V. Policy Deviations

For the purpose of the demonstration
only, HUD will invoke the following
policy deviations:

¢ For the purposes of meeting various
program requirements, HUD will extend
the inspection periodicity for
demonstration properties based on their
most recent inspection score in HUD’s
Physical Assessment Subsystem (PASS)
for two years rather than on the
periodicity outlined in 24 CFR 200.855,
200.857 and 902.13. All other statutory
and regulatory requirements still apply.
In other words, HUD is generally
waiving the regulatory requirement to
undergo a UPCS inspection for the
duration of the demonstration for
participating properties. However, as
noted elsewhere, the Department, at its
discretion, may order and execute a
UPCS inspection (or equivalent) to
confirm substandard conditions and
consequently apply any available
remedies, sanctions, or other actions as
determined by the results, particularly
in the event of the demonstration
extending beyond a two-year period.

¢ Inspectable Areas: HUD will use an
inspection protocol with only 3
inspectable areas (unit, outside, inside)
rather than the 5 areas contained in 24
CFR 902.3.

e EH&S and H&S Deficiencies Repair:
POAs will close out all EH&S and H&S
deficiencies electronically. Further, in
addition to EH&S and H&S deficiencies
outlined in the current Dictionary of
Deficiency Definitions,10 HUD will

10 public Housing Assessment System (PHAS):
Physical Condition Scoring Notice and Revised
Dictionary of Deficiency Definitions; Notice;
Federal Register, Volume 77, Number 154, Part II,

Continued
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inspect for the presence and function of
carbon monoxide detectors. This
constitutes an affirmative requirement
for the installation of carbon monoxide
detectors for properties/units that
contain a fuel-burning appliance, fuel-
burning fireplace, or are in buildings
with attached private garages with an
opening connected to the dwelling unit
or sleeping unit.

e For the purposes of meeting various
program requirements, HUD will carry
forward for demonstration properties
the most recent inspection score in
HUD’s Physical Assessment Subsystem
(PASS).

VI. Solicitation of Public Comment

In accordance with section 470 of the
Housing and Urban-Rural Recovery Act
of 1983 (42 U.S.C. 3542), HUD is
seeking comment on the demonstration.
Section 470 provides that HUD may not
begin a demonstration program not
expressly authorized by statute until a
description of the demonstration
program is published in the Federal
Register and a 60-day period expires
following the date of publication, during
which time HUD solicits public
comment and considers the comments
submitted. HUD has established a
public comment period of 60 days. The
60-day public comment period allows
HUD the opportunity to consider those
comments and be in a position to
commence implementation of the
demonstration following the conclusion
of the public comment period. While
HUD solicits comment on all aspects of
the demonstration, HUD specifically
solicits comment on the following:

1. Are there specific H&S deficiencies
that should be added to the current list
of EH&S or H&S deficiencies?

2. Is the new model’s focus on health,
safety, and function while limiting the
inspection of some condition and
appearance deficiencies appropriate and
acceptable?

3. Are there other property
characteristics HUD should consider in
its inspection and scoring protocols?

4. What inspection incentives should
HUD consider providing to high-
performing properties and what criteria
should be included to determine that
status?

5. Are there aspects of the new model
that would be a higher administrative
burden than the current model?

6. Are there are any low-value aspects
of the UPCS model that HUD should not
carry forward into NSPIRE?

HUD requests that POAs interested in
participating in the demonstration

Department of Housing and Urban Development,
August 9, 2012.

follow the application guidance

available on HUD’s “NSPIRE” website:

https://www.hud.gov/program_offices/

public_indian_housing/reac/nspire.
Dated: August 13, 2019.

Dominique G. Blom,

General Deputy Assistant Secretary for Public
and Indian Housing.

[FR Doc. 2019-17910 Filed 8—-20-19; 8:45 am]
BILLING CODE 4210-67-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-121508-18]
RIN 1545-B097

Multiple Employer Plans; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to a notice of
proposed rulemaking.

SUMMARY: This document contains a
correction to a notice of proposed
rulemaking (REG-121508-18) that was
published in the Federal Register on
July 3, 2019. The proposed regulations
relate to the tax qualification of plans
maintained by more than one employer.

DATES: Written or electronic comments
and requests for a public hearing are
still being accepted and must be
received by October 1, 2019.

ADDRESSES: Submit electronic
submissions via the Federal
eRulemaking Portal at
www.regulations.gov (indicate IRS and
REG-121508-18) by following the
online instructions for submitting
comments. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The
Department of the Treasury (Treasury
Department) and the IRS will publish
for public availability any comment
received to its public docket, whether
submitted electronically or in hard
copy. Send hard copy submissions to:
CC:PA:LPD:PR (REG-121508-18), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-121508—
18), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW,
Washington, DC 20224.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Pamela Kinard at (202) 317-6000 or
Jamie Dvoretzky at (202) 317—4102;

concerning submission of comments or
to request a public hearing, email or call
Regina Johnson at fdms.database@
irscounsel.treas.gov or (202) 317-6901
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

The proposed regulations that are the
subject of this correction are under
section 413 of the Internal Revenue
Code.

Need for Correction

As published, the notice of proposed
rulemaking (REG-121508-18) contains
errors which may prove to be
misleading and need to be clarified.

Correction of Publication

Accordingly, the notice of proposed
rulemaking (REG-121508-18) that was
the subject of FR Doc. 2019-14123,
published at 84 FR 31777 (July 3, 2019),
is corrected to read as follows:

m 1. On page 31781, second column, the
third line from the top of the second full
paragraph, the language “‘that, if a
413(c)” is corrected to read ‘“‘that, if a
section 413(c)”.

m 2. On page 31781, second column, the
eleventh line from the bottom of the
second full paragraph, the language
“will be conditioned on the 413(c)
plan” is corrected to read “will be
conditioned on the section 413(c) plan”.
m 3. On page 31783, first column, the
last line of the second full paragraph,
the language, “‘small employers to adopt
these plans.” is corrected to read “small
employers adopting these plans.”.

m 4. On page 31784, first column, the
last line of the first full paragraph, the
language “employees and employee
participants.” is corrected to read
“employers and employee
participants.”.

m 5. On page 31784, third column, the
eleventh line from the bottom of the first
full paragraph, the language “included
both administrative and” is corrected to
read “includes both administrative
and”.

m 6. On page 31785, first column,
beginning on the fifth line from the
bottom of the page, the language “to
attach auditor’s reports” is corrected to
read ‘“‘to attach auditors’ reports”.

m 7. On page 31788, third column, the
eighth line from the top of the first full
paragraph, the language “employer and
to the Department of Labor.” is
corrected to read ‘“‘employer (and their
beneficiaries) and to the Department of
Labor.”.

§1.413-2 [Corrected]

m 8. On page 31794, the second column,
the sixth line of paragraph (g)(7)(i)(A),



https://www.hud.gov/program_offices/public_indian_housing/reac/nspire

https://www.hud.gov/program_offices/public_indian_housing/reac/nspire

mailto:fdms.database@irscounsel.treas.gov

mailto:fdms.database@irscounsel.treas.gov

http://www.regulations.gov



				Superintendent of Documents

		2019-08-21T00:13:25-0400

		US GPO, Washington, DC 20401

		Superintendent of Documents

		GPO attests that this document has not been altered since it was disseminated by GPO










image3.emf
24 CFR 203.673.pdf


24 CFR 203.673.pdf
AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§203.672

from time of acquisition to the time of
preparation for sale.

(b) The average time in inventory for
HUD’s unsold inventory in the residen-
tial area in which the property is lo-
cated exceeds six months.

(c) With respect to multi-unit prop-
erties, the marketability of the prop-
erty would be improved by retaining
occupancy of one or more units.

(d) The high cost of eviction or relo-
cation expenses makes eviction im-
practical.

[45 FR 59563, Sept. 10, 1980, as amended at 56
FR 46967, Sept. 16, 1991; 58 FR 54246, Oct. 20,
1993]

§203.672 Residential areas.

(a) For the purposes of occupied con-
veyance considerations, a residential
area is any area which constitutes a
local economic market for the pur-
chase and sale of residential real es-
tate. In making determinations of resi-
dential areas, substantial weight shall
be given to delineations of such areas
commonly used by persons active in
the real estate industry in the affected
area.

(b) HUD shall establish such residen-
tial areas within six (6) months of the
publication of these regulations when
HUD’s current established patterns of
dealing with the disposition of its ac-
quired home property inventory and re-
lated recordkeeping does not coincide
with paragraph (a) of this section.
Under such circumstances the Sec-
retary shall apply such established pat-
terns in defining residential areas until
the standards in paragraph (a) of this
section are implemented.

[45 FR 59563, Sept. 10, 1980]

§203.673 Habitability.

(a) For purposes of §203.670, a prop-
erty is habitable if it meets the re-
quirements of this section in its
present condition, or will meet these
requirements with the expenditure of
not more than five percent of the fair
market value of the property. The cost
of hazard reduction or abatement of
lead-based paint hazards in the prop-
erty, as required by the Lead-Based
Paint Poisoning Prevention Act (42
U.S.C. 4821-4846), and the Residential
Lead-Based Paint Hazard Reduction

24 CFR Ch. Il (4-1-16 Edition)

Act of 1992 (42 U.S.C. 4851-4856), and im-
plementing regulations in part 35 of
this title, is excluded from these repair
cost limitations.

(b)(1) Each residential unit must con-
tain:

(i) Heating facilities adequate for
healthful and comfortable living condi-
tions, taking into consideration the
local climate;

(ii) Adequate electrical supply for
lighting and for equipment used in the
residential unit;

(iii) Adequate cooking facilities;

(iv) A continuing supply of hot and
cold water; and

(v) Adequate sanitary facilities and a
safe method of sewage disposal.

(2) The property shall be structurally
sound, reasonably durable, and free
from hazards that may adversely affect
the health and safety of the occupants
or may impair the customary use and
enjoyment by the occupants. Unaccept-
able hazards include, but are not lim-
ited to, subsidence, erosion, flood, ex-
posure to the elements, exposed or un-
safe electrical wiring, or an accumula-
tion of minor hazards, such as broken
stairs.

(c) If repairs, including lead-based
paint hazard reduction or abatement,
are to be made while the property is
occupied, the occupant must hold the
Secretary and the Department harm-
less against any personal injury or
property damage that may occur dur-
ing the process of making repairs. If
temporary relocation of the occupant
is necessary during repairs, no reim-
bursement for relocation expenses will
be provided to the occupant.

[63 FR 874, Jan. 14, 1988, as amended at 64 FR
50225, Sept. 15, 1999]

§203.674 Eligibility for continued oc-
cupancy.

(a) Occupancy because of temporary,
permanent, or long-term illness or in-
jury of an individual residing in the
property will be limited to a reason-
able time, to be determined by the Sec-
retary on a case-by-case basis, and will
be permitted only if all the conditions
in this paragraph (a) are met:

(1) A timely request is made in ac-
cordance with §203.676, including the
submittal of documents required in
§203.675(b)(4).

254
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Subpart P—Physical Condition of
Multifamily Properties

SOURCE: 65 FR 77240, Dec. 8, 2000, unless
otherwise noted.

§200.850 Purpose.

The purpose of this subpart is to es-
tablish the physical conditions stand-
ards and physical inspection require-
ments that are applicable to certain
multifamily housing properties.

§200.853 Applicability.

This subpart applies to:

(a) Housing assisted by HUD under
the following programs:

(1) All Section 8 project-based assist-
ance. ‘“Project-based assistance”
means Section 8 assistance that is at-
tached to the structure (see 24 CFR
982.1(b)(1) regarding the distinction be-
tween ‘‘project-based” and ‘‘tenant-
based’’ assistance);

(2) Section 202 Program of Supportive
Housing for the Elderly (Capital Ad-
vances);

(3) Section 811 Program of Supportive
Housing for Persons with Disabilities
(Capital Advances); and

(4) Section 202 loan program for
projects for the elderly and handi-
capped (including 202/8 projects and 202/
162 projects).

(b) Housing with mortgages insured
or held by HUD, or housing that is re-
ceiving insurance from HUD, under the
following authorities:

(1) Section 207 of the National Hous-
ing Act (NHA) (12 U.S.C. 1701 et seq.)
(Rental Housing Insurance);

(2) Section 213 of the NHA (Coopera-
tive Housing Insurance);

(3) Section 220 of the NHA (Rehabili-
tation and Neighborhood Conservation
Housing Insurance);

(4) Section 221(d)(3) of the NHA (Mar-
ket Interest Rate (MIR) Program);

(5) Section 221(d)(3) and (b) of the
NHA (Below Market Interest Rate
(BMIR) Program);

(6) Section 221(d)(4) of the NHA
(Housing for Moderate Income and Dis-
placed Families);

(7) Section 231 of the NHA (Housing
for Elderly Persons);

(8) Section 232 of the NHA (Mortgage
Insurance for Nursing Homes, Inter-
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mediate Care Facilities, Assisted Liv-
ing Facilities, Board and Care Homes);

(9) Section 234(d) of the NHA (Rental)
(Mortgage Insurance for Condomin-
iums);

(10) Section 236 of the NHA (Rental
and Cooperative Housing for Lower In-
come Families);

(11) Section 241 of the NHA (Supple-
mental Loans for Multifamily
Projects). (Where, however, the pri-
mary mortgage of a Section 241 prop-
erty is insured or assisted by HUD
under a program covered in this part,
the coverage by two HUD programs
does not trigger two inspections); and

(12) Section 542(c) of the Housing and
Community Development Act of 1992
(12 U.S.C. 1707 note) (Housing Finance
Agency Risk Sharing Program).

§200.855 Physical condition standards
and physical inspection require-
ments.

(a) Applicable standards and require-
ments. The physical condition stand-
ards and physical inspection require-
ments in 24 CFR part 5, subpart G, are
applicable to the properties assisted or
insured that are listed in §200.853.

(b) Entity responsible for inspection of
property. The regulations that govern
the programs listed in §200.853, or regu-
latory agreements or contracts, iden-
tify the entity responsible for con-
ducting the physical inspection of the
property which is HUD, the lender or
the owner. For properties with more
than one HUD insured loan, only the
first mortgage lender is required to
conduct the physical inspection. The
second mortgage lender will be pro-
vided a copy of the physical inspection
report by the first mortgage lender.

(c) Timing of inspections. (1) For a
property subject to an annual inspec-
tion under this subpart, the inspection
shall be conducted no earlier than 9
months and no later than 15 months
from the date of the last required in-
spection. In no event, however, shall
the physical inspection be conducted
after the end of the calendar year fol-
lowing the one year anniversary date
of the last required inspection.

(2) For a property subject to an in-
spection every two years under this
subpart, the inspection shall be con-
ducted no earlier than 21 months and
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no later than 27 months from the date
of the last required inspection. In no
event, however, shall the physical in-
spection be conducted after the end of
the calendar year following the two
year anniversary date of the last re-
quired inspection.

(3) For a property subject to an in-
spection every three years under this
subpart, the inspection shall be con-
ducted no earlier than 33 months and
no later than 39 months from the date
of the last required inspection. In no
event, however, shall the physical in-
spection be conducted after the end of
the calendar year following the three
yvear anniversary date of the last re-
quired inspection.

(4) For a newly endorsed multifamily
property, the first inspection required
under this subpart will be conducted no
earlier than 21 months but not later
than 27 months from the date of final
endorsement. In no event, however,
shall the inspection be conducted after
the end of the calendar year following
the two year anniversary date of final
endorsement.

§200.857 Administrative process for
scoring and ranking the physical
condition of multifamily housing
properties.

(a) Scoring and ranking of the physical
condition of multifamily housing prop-
erties. (1) HUD’s Real Estate Assess-
ment Center (REAC) will score and
rank the physical condition of certain
multifamily housing insured properties
listed in §200.853 in accordance with
the procedures described in this sec-
tion. The physical condition inspection
of the property, upon which REAC
bases its score and ranking, is con-
ducted by the responsible entity in ac-
cordance with §200.855.

(2) Depending upon the results of its
physical condition inspection, a multi-
family housing property will be as-
signed one of three designations—
standard 1 performing, standard 2 per-
forming and standard 3 performing—in
accordance with the ranking process
described in paragraph (b) of this sec-
tion.

(b) Methodology for Ranking. (1) Mul-
tifamily housing properties will be
ranked in accordance with the method-
ology provided in this paragraph (b).

47
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Multifamily housing properties are
scored on the basis of a 100 point scale.
Because scores may include fractions, a
score that includes a fraction below
one half point will be rounded to the
next lower full point and a score that
includes a fraction of one half point or
higher will be rounded to the next
higher full point (e.g., 89.4 will be
rounded to 89, 89.5 will be rounded to
90).

(i) Standard 1 Performing Property. If a
property receives a score of 90 points or
higher on its physical condition inspec-
tion, the property will be designated a
standard 1 performing property. Prop-
erties designated as standard 1 per-
forming properties will be required to
undergo a physical inspection once
every three (3) years.

(ii) Standard 2 Performing Property. If
a property receives a score of 80 points
or higher but less than 90 on its phys-
ical condition inspection, the property
will be designated a standard 2 per-
forming property. Properties des-
ignated as standard 2 performing prop-
erties will be required to undergo a
physical inspection once every two (2)
years.

(iii) Standard 3 Performing Property. If
a property receives a score of less than
80 points, the property will be des-
ignated a standard 3 performing prop-
erty. Properties designated as standard
3 performing properties will continue
to undergo an annual physical inspec-
tion as currently required under cov-
ered HUD programs.

(2) Owners of multifamily housing
properties scoring in a standard 1 or
standard 2 range which have been cited
by the REAC as having a Exigent
Health and Safety (EHS) deficiency(s)
must resolve the deficiency(s), as re-
quired by paragraph (c)(2) of this sec-
tion, to be classified as standard 1 and
standard 2 properties.

(3) Regardless of the performance
designation assigned to an owner’s
property, an owner is obligated to
maintain its property in accordance
with HUD’s uniform physical condition
standards as required by 24 CFR part 5,
subpart G, the Regulatory Agreement
and/or the Housing Assistance Pay-
ment (HAP) Contract. Good manage-
ment principles require an owner to
conduct routine inspections of its
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no later than 27 months from the date
of the last required inspection. In no
event, however, shall the physical in-
spection be conducted after the end of
the calendar year following the two
year anniversary date of the last re-
quired inspection.

(3) For a property subject to an in-
spection every three years under this
subpart, the inspection shall be con-
ducted no earlier than 33 months and
no later than 39 months from the date
of the last required inspection. In no
event, however, shall the physical in-
spection be conducted after the end of
the calendar year following the three
yvear anniversary date of the last re-
quired inspection.

(4) For a newly endorsed multifamily
property, the first inspection required
under this subpart will be conducted no
earlier than 21 months but not later
than 27 months from the date of final
endorsement. In no event, however,
shall the inspection be conducted after
the end of the calendar year following
the two year anniversary date of final
endorsement.

§200.857 Administrative process for
scoring and ranking the physical
condition of multifamily housing
properties.

(a) Scoring and ranking of the physical
condition of multifamily housing prop-
erties. (1) HUD’s Real Estate Assess-
ment Center (REAC) will score and
rank the physical condition of certain
multifamily housing insured properties
listed in §200.853 in accordance with
the procedures described in this sec-
tion. The physical condition inspection
of the property, upon which REAC
bases its score and ranking, is con-
ducted by the responsible entity in ac-
cordance with §200.855.

(2) Depending upon the results of its
physical condition inspection, a multi-
family housing property will be as-
signed one of three designations—
standard 1 performing, standard 2 per-
forming and standard 3 performing—in
accordance with the ranking process
described in paragraph (b) of this sec-
tion.

(b) Methodology for Ranking. (1) Mul-
tifamily housing properties will be
ranked in accordance with the method-
ology provided in this paragraph (b).
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Multifamily housing properties are
scored on the basis of a 100 point scale.
Because scores may include fractions, a
score that includes a fraction below
one half point will be rounded to the
next lower full point and a score that
includes a fraction of one half point or
higher will be rounded to the next
higher full point (e.g., 89.4 will be
rounded to 89, 89.5 will be rounded to
90).

(i) Standard 1 Performing Property. If a
property receives a score of 90 points or
higher on its physical condition inspec-
tion, the property will be designated a
standard 1 performing property. Prop-
erties designated as standard 1 per-
forming properties will be required to
undergo a physical inspection once
every three (3) years.

(ii) Standard 2 Performing Property. If
a property receives a score of 80 points
or higher but less than 90 on its phys-
ical condition inspection, the property
will be designated a standard 2 per-
forming property. Properties des-
ignated as standard 2 performing prop-
erties will be required to undergo a
physical inspection once every two (2)
years.

(iii) Standard 3 Performing Property. If
a property receives a score of less than
80 points, the property will be des-
ignated a standard 3 performing prop-
erty. Properties designated as standard
3 performing properties will continue
to undergo an annual physical inspec-
tion as currently required under cov-
ered HUD programs.

(2) Owners of multifamily housing
properties scoring in a standard 1 or
standard 2 range which have been cited
by the REAC as having a Exigent
Health and Safety (EHS) deficiency(s)
must resolve the deficiency(s), as re-
quired by paragraph (c)(2) of this sec-
tion, to be classified as standard 1 and
standard 2 properties.

(3) Regardless of the performance
designation assigned to an owner’s
property, an owner is obligated to
maintain its property in accordance
with HUD’s uniform physical condition
standards as required by 24 CFR part 5,
subpart G, the Regulatory Agreement
and/or the Housing Assistance Pay-
ment (HAP) Contract. Good manage-
ment principles require an owner to
conduct routine inspections of its
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projects, develop improvement plans,
and again, maintain its property to
meet the standard of decent, safe, sani-
tary and in good repair.

(c) Owner’s review of physical inspec-
tion report and identification of objec-
tively wverifiable and material error. (1)
Upon completion of a physical inspec-
tion of a multifamily housing property,
the REAC will provide the owner or
owner’s representative, on the date of
the physical inspection, notice of any
items classified as EHS deficiencies.
REAC also will provide the owner with
the entire physical inspection report
(electronically through the internet or
by mail approximately 10 working days
from the date of the report), which pro-
vides the physical inspection results
and other information relevant to the
inspection, including any items classi-
fied as EHS deficiencies and already
provided to the owner, on the date of
the inspection (EHS deficiencies are re-
layed by the inspector on the date of
the inspection).

(2) The owner must carefully review
the physical inspection report, particu-
larly those items classified as EHS.
The owner is also responsible for con-
ducting its own survey of the total
project based on the REAC’s physical
inspection findings. The owner must
mitigate all EHS items immediately,
and the owner must file a written re-
port with the applicable Multifamily
Hub Director within 3 business days of
the date of the inspection, which is the
date the owner was provided with the
EHS notice. The report filed by the
owner must provide a certification and
reasonable evidence that the EHS
items have been resolved.

(3) If, following review of the physical
inspection results and score, the owner
reasonably believes that an objectively
verifiable and material error (or errors)
occurred in the inspection, which, if
corrected, will result in a significant
improvement in the property’s overall
score (‘‘significant improvement’ is
defined in paragraph (d)(4) of this sec-
tion), the owner may submit a written
request for a technical review. The
technical review request must be re-
ceived in writing no later than 30 cal-
endar days (as established by the post-
mark, if applicable) from the date the
physical inspection results are trans-
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mitted to the owner by REAC, whether
the results and score are transmitted
to the owner via the Internet or by
hard copy via certified mail.

(d) Technical review of physical inspec-
tion results. A request for a technical
review of physical inspection results
must be submitted in writing to REAC
and must be received by REAC no later
than the 30th calendar day, as applica-
ble under paragraph (c)(3) of this sec-
tion, following submission of the phys-
ical inspection report to the owner, as
provided in paragraph (c)(1) of this sec-
tion.

(1) Request for technical review. The
request must be accompanied by the
owner’s reasonable evidence that an
objectively verifiable and material
error (or errors) occurred which if cor-
rected will result in a significant im-
provement in the overall score of the
owner’s property. A technical review of
physical inspection results will not be
conducted based on conditions that
were corrected subsequent to the in-
spection. Upon receipt of this request
from the owner, the REAC will review
the physical inspection and the owner’s
evidence. If the REAC’s review deter-
mines that an objectively verifiable
and material error (or errors) has been
documented and that it is likely to re-
sult in a significant improvement in
the property’s overall score, the REAC
will take one or a combination of the
following actions: undertake a new in-
spection; correct the original inspec-
tion; or issue a new physical condition
score.

(2) Burden of proof that error occurred
rests with owner. The burden of proof
rests with the owner to demonstrate
that an objectively verifiable and ma-
terial error (or errors) occurred in the
REAC’s inspection through submission
of evidence, which if corrected will re-
sult in a significant improvement in
the property’s overall score. To support
its request for a technical review of the
physical inspection results, the owner
may submit photographic evidence,
written material from an objective
source such as a local fire marshal or
building code official, or other similar
evidence.

(3) Material errors. An objectively
verifiable material error must be
present to allow for a technical review
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of physical inspection results. Material
errors are those that exhibit specific
characteristics and meet specific
thresholds. The three types of material
errors are as follows.

(1) Building data error. A building data
error occurs if the inspection includes
the wrong building or a building that
was not owned by the property, includ-
ing common or site areas that were not
a part of the property. Incorrect build-
ing data that does not affect the score,
such as the address, building name,
year built, etc., would not be consid-
ered material, but is of great interest
to HUD and will be corrected upon no-
tice to the REAC.

(ii) Unit count error. A unit count
error occurs if the total number of
units considered in scoring is incorrect.
Since scoring uses total units, the
REAC will examine instances where
the participant can provide evidence
that the total units used is incorrect.

(iii) A non-existent deficiency error. A
non-existent deficiency error occurs if
the inspection cites a deficiency that
does not exist.

(4) Significant improvement. Signifi-
cant improvement refers to the correc-
tion of a material error, asserted by
the owner, which causes the score for
the owner’s property to cross an ad-
ministratively significant threshold
(for example, the property would be re-
designated from standard 3 performing
to standard 2 performing or from
standard 2 performing to standard 1
performing), or to result in an increase
of 10 points or more.

(5) Determining whether material error
occurred and what action is warranted.
Upon receipt of the owner’s request for
technical review of a property’s phys-
ical inspection results, the REAC will
evaluate the owner’s property file and
the evidence provided by the owner
that an objectively verifiable and ma-
terial error occurred which, if cor-
rected, would result in a significant
improvement in the property’s overall
score. If the REAC’s evaluation deter-
mines that an objectively verifiable
and material error (or errors) has been
reasonably documented by the owner
and if corrected would result in a sig-
nificant improvement in the property’s
overall score, then the REAC shall
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take one or a combination of the fol-
lowing actions:

(i) Undertake a new inspection;

(ii) Correct the inspection report; or

(iii) Issue a new physical condition
score.

(6) Responsibility for the cost of a new
inspection. If a new inspection is under-
taken by the REAC and the new inspec-
tion score results in a significant im-
provement in the property’s overall
score, then HUD shall bear the expense
of the new inspection. If no significant
improvement occurs, then the owner
must bear the expense of the new in-
spection. The inspection cost of a new
inspection, if paid by the owner, is not
a valid project operating expense. The
new inspection score will be considered
the final score.

(e) Adjustment of physical condition
score based on considerations other than
technical review and reinspection. (1)
Under certain circumstances, HUD
may find it appropriate to review the
results of a physical inspection which
are anomalous or have an incorrect re-
sult due to facts and circumstances af-
fecting the inspected property which
are not reflected in the inspection or
reflected inappropriately in the inspec-
tion. These circumstances include, but
are not necessarily limited to, incon-
sistencies between local code require-
ments and the HUD physical inspection
protocol; conditions which are per-
mitted by variance or license or which
are preexisting physical features non-
conformities and are inconsistent with
the HUD physical condition protocol;
or cases where the owner has been
scored for elements (e.g., roads, side-
walks, mail boxes, resident owned ap-
pliances, etc.) that it does not own and
is not responsible for maintaining.

(2) To seek a score adjustment on the
basis of these circumstances as pro-
vided in paragraph (e) of this section,
the owner must submit a request for an
adjustment to REAC with appropriate
proof of the circumstances that re-
sulted in the incorrect physical condi-
tions results. This process may result
in a reinspection and/or rescoring of
the inspection after review and ap-
proval of the owner’s submission of ap-
propriate proof of the anomalous or in-
appropriate application.
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(3) An owner may submit the request
for this adjustment to REAC either
prior to or after the physical inspec-
tion has been concluded. If the owner
submits a request for adjustment after
the physical inspection has been con-
cluded, the owner must submit its re-
quest to REAC within 45 days following
the submission of the physical inspec-
tion report, as provided in paragraph
(c)(1) of this section. HUD may, but is
not required to review a request made
after this period has expired.

(4) This adjustment process, provided
in this paragraph (g), may result in a
reinspection and/or rescoring of the in-
spection after review and approval of
the owner’s submission of appropriate
proof of the anomalous or inappro-
priate application.

(f) Issuance of final score and publica-
tion of score. (1) The physical condition
score of the property is the final score
if the owner files no request for tech-
nical review, as provided in paragraph
(c) of this section, or for other adjust-
ment of the physical condition score,
as provided in paragraph (e) of this sec-
tion. If the owner files a request for
technical review or score adjustments
in accordance with paragraphs (c) and
(e) of this section, the final physical
condition score is the score issued by
HUD after any adjustments are deter-
mined necessary and made by HUD at
the conclusion of these processes.

(2) HUD will make public the final
scores of the owners through posting
on HUD’s internet site, or through
FEDERAL REGISTER publication or other
appropriate means.

(g) Owner’s responsibility to notify resi-
dents of inspection; and availability of
documents to residents—(1) Notification to
residents. An owner must notify its
residents of any planned physical in-
spections of their units or the housing
development generally.

(2) Availability of documents for review.
Once the technical review and database
adjustment periods have expired, as
provided in paragraphs (d) and (e) of
this section, respectively, the owner
must make its physical inspection re-
port and all related documents avail-
able to its residents during regular
business hours upon reasonable request
for review and copying. Related docu-
ments include the owner’s survey plan,
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plan of correction, certification and re-
lated correspondence.

(i) Once the owner’s final physical
condition score is issued and published,
the owner must make any additional
information, such as the results of any
reinspection, appeal requests, available
for review and copying by its residents
upon reasonable request during regular
business hours.

(ii) The owner must maintain the
documents related to the physical in-
spection of the property, as described
in this paragraph (g)(2), available for
review by residents for a period of 60
days from the date of submission to the
owner of the physical condition score
for the property in which the residents
reside.

(3) The owner must post a notice to
the residents in the owner’s manage-
ment office and on any bulletin boards
in all common areas that advises resi-
dents of the availability of the mate-
rials described in paragraphs (g)(2) of
this section. The notice should include
the name, address and telephone num-
ber of the HUD Project Manager.

(4) Residents are encouraged to com-
ment on this information provided by
the owners and submit any comments
directly to the applicable Field Office.
Should residents discover the owner
provided HUD with a false certification
during the review they are encouraged
to notify the Hub or Program Center
where appropriate inquiry and action
will be taken.

(h) Administrative review of properties.
The file of a multifamily property that
receives a score of 30 points or less on
its physical condition inspection will
be referred to HUD’s Departmental En-
forcement Center (DEC) for evaluation.
The files of any of the multifamily
housing properties may be submitted
to the DEC or to the appropriate HUD
Multifamily Hub Director (MFD) for
evaluation, or both, at the discretion of
the Office of Housing.

(1) Notification to owner of submission
of property file to the MFD and DEC. The
Department will provide for notifica-
tion to the owner that the file on the
owner’s property is being submitted to
the MFD and/or the DEC for evalua-
tion. The notification will be provided
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at the time the REAC issues the phys-
ical inspection report to the owner or
at such other time as a referral occurs.

(2) 30-Day period for owner to provide
the DEC with supporting and relevant in-
formation and documentation. The owner
has 30 calendar days, from the date of
the REAC notification to the owner, to
provide comments, proposals, or any
other information to the DEC which
will assist the MFD and DEC in con-
ducting a comprehensive evaluation of
the property. A proposal provided by
an owner may include the owner’s plan
to correct deficiencies (corrective ac-
tion plan). During the 30-day response
time available to the owner, the DEC
may encourage the owner to submit a
corrective action plan. The corrective
action plan, if timely submitted during
the 30-day period (whether on the own-
er’s initiative or at the request of the
DEC), may serve as additional informa-
tion for the DEC to consider in deter-
mining appropriate action to take at
the conclusion of the evaluation pe-
riod. If not submitted during the 30-day
response time, a corrective action plan
may be required of the owner at the
conclusion of the DEC’s evaluation of
the property.

(3) Evaluation of the property. During
the evaluation period, the DEC will
perform an analysis of the multifamily
housing property, which may include
input from tenants, HUD multifamily
officials, elected officials, and others as
may be appropriate. Although the MFD
will assist with the evaluation, for in-
sured mortgages, the DEC will have
primary responsibility for the conclu-
sion of the evaluation of the property
after taking into consideration the
input of interested parties as described
in this paragraph (h)(2). The DEC’s
evaluation may include a site visit to
the owner’s property.

(4) Continuing responsibilities of HUD
Multifamily Program Offices and Mort-
gagee. During the period of DEC evalua-
tion, HUD’s multifamily program of-
fices continue to be responsible for rou-
tine asset management tasks on prop-
erties and all servicing actions (e.g.,
rent increase decisions, releases from
reserve account approvals). In addition,
during this period of evaluation, the
mortgagee shall continue to carry out
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its duties and responsibilities with re-
spect to the mortgage.

(i) Enforcement action. If, at the con-
clusion of the evaluation period, the
DEC determines that enforcement ac-
tion is appropriate, the DEC will pro-
vide notification to the owner of the
DEC’s decision to formally accept the
property for enforcement purposes.

(1) DEC Owner Compliance Plan. (1)
After notification to the owner of the
DEC’s decision, the DEC will produce a
proposed action plan (DEC Compliance
Plan), the purpose of which is to im-
prove the physical condition of the
owner’s property, and correct any
other known violations by the owner of
its legal obligations. The DEC Compli-
ance Plan will describe:

(A) The actions that will be required
of the owner to correct, mitigate or
eliminate identified property defi-
ciencies, problems, hazards, and/or cor-
rect any other known violations by the
owner;

(B) The period of time within which
these actions must be completed; and

(C) The compliance responsibilities of
the owner.

(ii) The DEC Compliance Plan will be
submitted to the MFD for review and
concurrence. If the MFD does not con-
cur, the DEC Compliance Plan will be
submitted to the Deputy Assistant Sec-
retary for Housing and the Deputy Di-
rector of the DEC for review and con-
currence. If the DEC Compliance Plan
remains unapproved, a final decision on
the plan will be made by HUD’s Deputy
Secretary in consultation with the
General Counsel, the Assistant Sec-
retary for Housing, and the Director of
the DEC.

(iii) Following submission of the DEC
Compliance Plan to the owner, the
owner will be provided a period of 30
calendar days to review and accept the
DEC Compliance Plan. If the owner
agrees to comply with the DEC Compli-
ance Plan, the plan will be forwarded
to the appropriate Multifamily Office
for implementation and monitoring of
completion of the plan’s requirements.

(2) Counter compliance plan proposal by
owner. The owner may submit an ac-
ceptable counter proposal to the DEC
Compliance Plan. An owner’s counter
proposal to a DEC Compliance Plan
must be submitted no later than the
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30th day following submission of the
DEC Compliance Plan to the owner.
The DEC, in coordination with the
MFD, may enter into discussions with
the owner to achieve agreement to a
revised DEC Compliance Plan. If the
owner and the DEC agree on a revised
DEC Compliance Plan, the revised plan
will be forwarded to the appropriate
Multifamily Office for implementation
and monitoring of completion of the
plan’s requirements.

(3) Non-cooperation and Non-compli-
ance by owner. If at the conclusion of
the 30th calendar day following submis-
sion of the DEC Compliance Plan to
the owner, the DEC receives no re-
sponse from the owner, or the owner
refuses to accept the DEC Compliance
Plan, or to present a counter compli-
ance plan proposal, or if the owner ac-
cepts the DEC Compliance Plan or re-
vised DEC Compliance Plan, but re-
fuses to take the actions required of
the owner in the plan, the DEC may
take appropriate enforcement action.

(4) No limitation on existing enforce-
ment authority. The administrative
process provided in this section does
not prohibit the Office of Housing, the
DEC, or HUD generally, to take what-
ever action may be necessary when
necessary (notwithstanding the com-
mencement of this process), as author-
ized under existing statutes, regula-
tions, contracts or other documents, to
protect HUD’s financial interests in
multifamily properties and to protect
the residents of these properties.

(j) Limitations on material alteration of
physical inspection software. HUD will
not materially alter the physical in-
spection requirements in a manner
which would materially increase the
cost of performing the inspection.

[656 FR 77240, Dec. 8, 2000, as amended at 72
FR 54517, Sept. 25, 2007]

Subpart R [Reserved]

Subpart S—Minimum Property
Standards

§200.925 Applicability
property standards.

All housing constructed under HUD
mortgage insurance and low-rent pub-
lic housing programs shall meet or ex-

of minimum
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ceed HUD Minimum Property Stand-
ards, except that this requirement
shall be applicable to manufactured
homes eligible for insurance pursuant
to §203.43f of this chapter only to the
extent provided therein. The Minimum
Property Standards may be waived to
the same extent as the other regu-
latory requirements for eligibility for
insurance under the specific mortgage
insurance program involved.

[568 FR 60248, Nov. 15, 1993]

§200.925a Multifamily and care-type
minimum property standards.

(a) Construction standards. Multi-
family or care-type properties shall
comply with the minimum property
standards contained in the handbook
identified in §200.929(b)(2). In addition,
each such property shall, for the De-
partment’s purposes, comply with:

(1) The applicable State of local
building code, if the property is located
within a jurisdiction which has a build-
ing code accepted by the Secretary
under §200.925a(d); or

(2)(i) The applicable State or local
building code, and

(ii) Those portions of the codes iden-
tified in §200.295¢c which are designated
by the HUD Field Office serving the ju-
risdiction in which the property is to
be located, if the property is located in
a jurisdiction which has a building
code partially accepted by the Sec-
retary; or

(3) The appropriate codes, as identi-
fied in §200.925c(c), if the property is
not located within a jurisdiction which
has a building code accepted by the
Secretary.

(b) Conflicting standards. The min-
imum property standards contained in
the handbook identified in
§200.929(b)(2) do not preempt state or
local standards, nor do they alter or af-
fect a builder’s obligation to comply
with any state or local requirements.
However, a property shall be eligible
for benefits only if it complies with all
applicable minimum property stand-
ards, including referenced standards.

(c) Standard for evaluating local build-
ing codes. The Secretary shall compare
the portions of a local or State build-
ing code applicable to residential or in-
stitutional occupancy, as appropriate,
submitted under §200.925a(d) to the list
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under one or more of the physical con-
dition, financial condition, or manage-
ment operations indicators. The PHA
shall be designated as substandard
physical, substandard financial, or sub-
standard management, respectively.
The HUD office with jurisdiction over
the PHA shall require a Corrective Ac-
tion Plan if the deficiencies have not
already been addressed in a current
Corrective Action Plan.

(d) Troubled performer. (1) A PHA that
achieves an overall PHAS score of less
than 60 percent shall be designated as a
troubled performer.

(2) In accordance with section
6(j)(2)(A)(i) of the Act 42 U.S.C.
14374(j)(2)(A)(i)), a PHA that receives
less than 50 percent under the Capital
Fund program indicator under subpart
E of this part will be designated as a
troubled performer and subject to the
sanctions provided in section 6(j)(4) of
the Act (42 U.S.C. 1437(d)(j)(4)).

§902.13 Frequency of PHAS assess-
ments.

The frequency of a PHA’s PHAS as-
sessments is determined by the size of
the PHA’s Low-Rent program and its
PHAS designation. HUD may, due to
unforeseen circumstances or other
cause as determined by HUD, extend
the time between assessments by direct
notice to the PHA and relevant resi-
dent organization or resident manage-
ment entity, and any other general no-
tice that HUD deems appropriate.

(a) Small PHAs. HUD will assess and
score the performance of a PHA with
fewer than 250 public housing units, as
follows:

(1) A small PHA that is a high per-
former may receive a PHAS assessment
every 3 years;

(2) A small PHA that is a standard or
substandard performer may receive a
PHAS assessment every other year;
and

(3) All other small PHAs may receive
a PHAS assessment every year, includ-
ing a PHA that is designated as trou-
bled or Capital Fund-troubled in ac-
cordance with §902.75.

(b) Frequency of scoring for PHAs with
250 units or more. (1) All PHAs, other
than stated in paragraph (a) of this sec-
tion, may be assessed on an annual
basis.

§902.20

(2) The physical condition score for
each project will determine the fre-
quency of inspections of each project.
For projects with a physical condition
score of 90 points or higher, physical
inspections will be conducted every 3
years at the project. For projects with
a physical condition score of less than
90 points but at least 80 points, phys-
ical inspection will be conducted every
2 years at the project. The physical
condition score of 80 points or higher
will be carried over to the next assess-
ment period and averaged with the
other project physical condition
score(s) for the next assessment year
for an overall PHAS physical condition
indicator score. For projects whose
physical condition score for a project is
less than 80 points, physical inspec-
tions will be conducted annually at the
project.

(3) If a PHA is designated as a trou-
bled performer, all projects will receive
a physical condition inspection regard-
less of the individual project physical
condition score.

(4) In the baseline year, every PHA
will receive an overall PHAS score and
in all four of the PHAS indicators:
Physical condition; financial condi-
tion; management operations; and Cap-
ital Fund program. This will allow a
baseline for the physical condition in-
spections and the 3-2-1 inspection
schedule, as well as a baseline year for
the small deregulated PHASs.

(¢) Financial submissions. HUD shall
not issue a PHAS score for the
unaudited and audited financial infor-
mation in the years that a PHA is not
being assessed under PHAS. Although
HUD shall not issue a PHAS score
under such circumstances, a PHA shall
comply with the requirements for sub-
mission of annual unaudited and au-
dited financial statements in accord-
ance with subpart C of this part and 24
CFR 5.801.

Subpart B—Physical Condition
Indicator

§902.20 Physical
ment.
(a) Objective. The objective of the
physical condition indicator is to de-
termine whether a PHA is meeting the

condition assess-
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trative Procedures Act’ on authority of Pub. L. 89-554,
§7(b), Sept. 6, 1966, 80 Stat. 631, the first section of
which enacted Title 5, Government Organization and
Employees.

Section was enacted as part of the Departments of
Veterans Affairs and Housing and Urban Development,
and Independent Agencies Appropriations Act, 1992, and
not as part of the United States Housing Act of 1937
which comprises this chapter.

§1436d. Consultation with affected areas in set-
tlement of litigation

In negotiating any settlement of, or consent
decree for, significant litigation regarding pub-
lic housing or section 8 [42 U.S.C. 1437f] tenant-
based assistance that involves the Secretary and
any public housing agency or any unit of general
local government, the Secretary shall seek the
views of any units of general local government
and public housing agencies having jurisdictions
that are adjacent to the jurisdiction of the pub-
lic housing agency involved, if the resolution of
such litigation would involve the acquisition or
development of public housing dwelling units or
the use of vouchers under section 1437f of this
title in jurisdictions that are adjacent to the ju-
risdiction of the public housing agency involved
in the litigation.

(Pub. L. 105-276, title V, §599H(b), Oct. 21, 1998,
112 Stat. 2668.)

REFERENCES IN TEXT

Secretary, referred to in text, means the Secretary of
Housing and Urban Development.

CODIFICATION

Section was enacted as part of the Quality Housing
and Work Responsibility Act of 1998, and not as part of
the United States Housing Act of 1937 which comprises
this chapter.

EFFECTIVE DATE

Pub. L. 105-276, title V, §599H(m), Oct. 21, 1998, 112
Stat. 2670, provided that: ‘“This section [enacting this
section and amending section 1490 of this title] shall
take effect on, and the amendments made by this sec-
tion are made on, and shall apply beginning upon, the
date of the enactment of this Act [Oct. 21, 1998].”

SUBCHAPTER I—GENERAL PROGRAM OF
ASSISTED HOUSING

AMENDMENTS

1988—Pub. L. 100-358, §5, June 29, 1988, 102 Stat. 681,
added subchapter heading.

§1437. Declaration of policy and public housing
agency organization

(a) Declaration of policy

It is the policy of the United States—

(1) to promote the general welfare of the Na-
tion by employing the funds and credit of the
Nation, as provided in this chapter—

(A) to assist States and political subdivi-
sions of States to remedy the unsafe housing
conditions and the acute shortage of decent
and safe dwellings for low-income families;

(B) to assist States and political subdivi-
sions of States to address the shortage of
housing affordable to low-income families;
and

(C) consistent with the objectives of this
subchapter, to vest in public housing agen-
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cies that perform well, the maximum
amount of responsibility and flexibility in
program administration, with appropriate
accountability to public housing residents,
localities, and the general public;

(2) that the Federal Government cannot
through its direct action alone provide for the
housing of every American citizen, or even a
majority of its citizens, but it is the respon-
sibility of the Government to promote and
protect the independent and collective actions
of private citizens to develop housing and
strengthen their own neighborhoods;

(3) that the Federal Government should act
where there is a serious need that private citi-
zens or groups cannot or are not addressing re-
sponsibly; and

(4) that our Nation should promote the goal
of providing decent and affordable housing for
all citizens through the efforts and encourage-
ment of Federal, State, and local govern-
ments, and by the independent and collective
actions of private citizens, organizations, and
the private sector.

(b) Public housing agency organization
(1) Required membership

Except as provided in paragraph (2), the
membership of the board of directors or simi-
lar governing body of each public housing
agency shall contain not less than 1 member—

(A) who is directly assisted by the public
housing agency; and

(B) who may, if provided for in the public
housing agency plan, be elected by the resi-
dents directly assisted by the public housing
agency.

(2) Exception

Paragraph (1) shall not apply to any public
housing agency—

(A) that is located in a State that requires
the members of the board of directors or
similar governing body of a public housing
agency to be salaried and to serve on a full-
time basis; or

(B) with less than 300 public housing units,
if—

(i) the agency has provided reasonable
notice to the resident advisory board of
the opportunity of not less than 1 resident
described in paragraph (1) to serve on the
board of directors or similar governing
body of the public housing agency pursu-
ant to such paragraph; and

(ii) within a reasonable time after re-
ceipt by the resident advisory board estab-
lished by the agency pursuant to section
1437c-1(e) of this title of notice under
clause (i), the public housing agency has
not been notified of the intention of any
resident to participate on the board of di-
rectors.

(3) Nondiscrimination

No person shall be prohibited from serving
on the board of directors or similar governing
body of a public housing agency because of the
residence of that person in a public housing
project or status as assisted under section
1437f of this title.
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(Sept. 1, 1937, ch. 896, title I, §2, as added Pub. L.
93-383, title II, §201(a), Aug. 22, 1974, 88 Stat. 653;
amended Pub. L. 97-35, title III, §322(c), Aug. 13,
1981, 95 Stat. 402; renumbered title I, Pub. L.
100-358, §5, June 29, 1988, 102 Stat. 681; Pub. L.
101-625, title V, §572(2), Nov. 28, 1990, 104 Stat.
4236; Pub. L. 105-276, title V, §505, Oct. 21, 1998,
112 Stat. 2522.)

PRIOR PROVISIONS

A prior section 2 of act Sept. 1, 1937, ch. 896, 50 Stat.
888, related to definitions and was classified to section
1402 of this title, prior to the general revision of this
chapter by Pub. L. 93-383.

Prior similar provisions were contained in section 1
of act Sept. 1, 1937, ch. 896, 50 Stat. 888, which was clas-
sified to section 1401 of this title prior to the general
revision of this chapter by Pub. L. 93-383.

AMENDMENTS

1998—Pub. L. 105-276 amended section catchline and
text generally. Prior to amendment, text read as fol-
lows: “‘It is the policy of the United States to promote
the general welfare of the Nation by employing its
funds and credit, as provided in this chapter, to assist
the several States and their political subdivisions to
remedy the unsafe and unsanitary housing conditions
and the acute shortage of decent, safe, and sanitary
dwellings for families of lower income and, consistent
with the objectives of this chapter, to vest in local pub-
lic housing agencies the maximum amount of respon-
sibility in the administration of their housing pro-
grams. No person should be barred from serving on the
board of directors or similar governing body of a local
public housing agency because of his tenancy in a low-
income housing project.”

1990—Pub. L. 101-625 substituted ‘‘low-income hous-
ing”’ for ‘‘lower income housing”’.

1981—Pub. L. 97-35 substituted reference to lower in-
come for reference to low income in two places.

EFFECTIVE DATE OF 1998 AMENDMENT

Pub. L. 105-276, title V, §503, Oct. 21, 1998, 112 Stat.
2621, provided that:

‘“(a) IN GENERAL.—The amendments under this title
[see Tables for classification] are made on the date of
the enactment of this Act [Oct. 21, 1998], but this title
shall take effect, and the amendments made by this
title shall apply beginning upon, October 1, 1999, ex-
cept—

‘(1) as otherwise specifically provided in this title;
or
‘“(2) as otherwise specifically provided
amendment made by this title.
The Secretary may, by notice, implement any provi-
sion of this title or any amendment made by this title
before such date, except to the extent that such provi-
sion or amendment specifically provides otherwise.

‘“(b) SAVINGS PROVISION.—Notwithstanding any
amendment under this title that is made (in accord-
ance with subsection (a)) on the date of the enactment
of this Act [Oct. 21, 1998] but applies beginning on Octo-
ber 1, 1999, the provisions of law amended by such
amendment, as such provisions were in effect imme-
diately before the making of such amendment, shall
continue to apply during the period beginning on the
date of the enactment of this Act and ending upon Oc-
tober 1, 1999, unless otherwise specifically provided by
this title.

‘‘(c) TECHNICAL RECOMMENDATIONS.—Not later than 9
months after the date of the enactment of this Act
[Oct. 21, 1998], the Secretary shall submit to the Com-
mittee on Banking, Housing, and Urban Affairs of the
Senate and the Committee on Banking and Financial
Services [now Committee on Financial Services] of the
House of Representatives, recommended technical and
conforming legislative changes necessary to carry out
this title and the amendments made by this title.

in any
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‘“(d) LisT OF OBSOLETE DOCUMENTS.—Not later than
October 1, 1999, the Secretary of Housing and Urban De-
velopment shall cause to be published in the Federal
Register a list of all rules, regulations, and orders (in-
cluding all handbooks, notices, and related require-
ments) pertaining to public housing or section 8 [42
U.S.C. 1437f] tenant-based programs issued or promul-
gated under the United States Housing Act of 1937 [42
U.S.C. 1437 et seq.] before the date of the enactment of
this Act [Oct. 21, 1998] that are or will be obsolete be-
cause of the enactment of this Act or are otherwise ob-
solete.

‘‘(e) PROTECTION OF CERTAIN REGULATIONS.—No provi-
sion of this title may be construed to repeal the regula-
tions of the Secretary regarding tenant participation
and tenant opportunities in public housing (24 C.F.R.
964).

“(2)[(H)] EFFECTIVE DATE.—This section shall take ef-
fect on the date of the enactment of this Act [Oct. 21,
1998].”

EFFECTIVE DATE OF 1981 AMENDMENT

Amendment by Pub. L. 97-35 effective Oct. 1, 1981, see
section 371 of Pub. L. 97-35, set out as an Effective Date
note under section 3701 of Title 12, Banks and Banking.

EFFECTIVE DATE

Section 201(b) of Pub. L. 93-383 provided that: ‘“The
provisions of subsection (a) of this section [enacting
sections 1437 to 1437j of this title] shall be effective on
such date or dates as the Secretary of Housing and
Urban Development shall prescribe, but not later than
eighteen months after the date of the enactment of this
Act [Aug. 22, 1974]; except that (1) all of the provisions
of section 3(1) of the United States Housing Act of 1937,
as amended by subsection (a) of this section [section
1437a(1) of this title], shall become effective on the
same date, (2) all of the provisions of sections 5 and 9(c)
of such Act as so amended [sections 1437c and 1437g(c)
of this title] shall become effective on the same date,
and (3) section 8 of such Act [section 1437f of this title]
as so amended shall be effective not later than January
1, 1975.”

Section 3(1) of the United States Housing Act of 1937,
as amended, effective Sept. 26, 1975, see Effective Date
note set out under section 1437a of this title.

SHORT TITLE OF 2008 AMENDMENT

Pub. L. 110-289, div. B, title VII, §2701, July 30, 2008,
122 Stat. 2863, provided that: ‘“This title [amending sec-
tion 1437c-1 of this title] may be cited as the ‘Small
Public Housing Authorities Paperwork Reduction
Act’.”

SHORT TITLE OF 2003 AMENDMENT

Pub. L. 108-186, title IV, §401, Dec. 16, 2003, 117 Stat.
2693, provided that: ‘““This title [amending section 1437v
of this title and enacting provisions set out as a note
under section 1437v of this title] may be cited as the
‘HOPE VI Program Reauthorization and Small Commu-
nity Mainstreet Rejuvenation and Housing Act of
2003.”

SHORT TITLE OF 2002 AMENDMENT

Pub. L. 107-116, title VI, §601(a), Jan. 10, 2002, 115 Stat.
2220, provided that: ‘“This title [amending sections 1437f
and 5305 of this title and section 1715n of Title 12, Banks
and Banking, enacting provisions set out as notes
under sections 1437f and 11301 of this title and sections
1701q and 1715n of Title 12, and amending provisions set
out as notes under sections 1437f and 11301 of this title
and section 1701q of Title 12] may be cited as the ‘Mark-
to-Market Extension Act of 2001°.”

SHORT TITLE OF 1998 AMENDMENT

Pub. L. 105-276, title V, §501(a), Oct. 21, 1998, 112 Stat.
2518, provided that: ‘“This title [see Tables for classi-
fication] may be cited as the ‘Quality Housing and
Work Responsibility Act of 1998°.”’
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SHORT TITLE OF 1988 AMENDMENT

Section 1 of Pub. L. 100-358 provided that: ‘“This Act
[enacting sections 1437aa to 1437ee of this title, amend-
ing sections 1437a and 1437c of this title, and enacting
provisions set out as a note under section 1437a of this
title] may be cited as the ‘Indian Housing Act of 1988’.”’

SHORT TITLE

Section 1 of title I of act Sept. 1, 1937, ch. 896, as
added by section 201(a) of Pub. L. 93-383; renumbered
title I, June 29, 1988, Pub. L. 100-358, §5, 102 Stat. 681,
provided that: ‘““This Act [enacting this chapter] may
be cited as the ‘United States Housing Act of 1937.”

APPLICABILITY OF 1996 AMENDMENTS; INDIAN HOUSING

Pub. L. 104-204, title II, §201(d), Sept. 26, 1996, 110
Stat. 2893, provided that: ‘“‘In accordance with section
201(b)(2) of the United States Housing Act of 1937
[former 42 U.S.C. 1437aa(b)(2)], the amendments made
by subsections (a), (b), and (c¢) [amending provisions set
out as notes under sections 1437a, 1437c, and 1437 of this
title] shall apply to public housing developed or oper-
ated pursuant to a contract between the Secretary of
Housing and Urban Development and an Indian housing
authority.”

Pub. L. 104-134, title I, §101(e) [title II, §201(a)(3)],
Apr. 26, 1996, 110 Stat. 1321-257, 1321-278; renumbered
title I, Pub. L. 104-140, §1(a), May 2, 1996, 110 Stat. 1327,
provided that: ‘“In accordance with section 201(b)(2) of
the United States Housing Act of 1937 [former 42 U.S.C.
1437aa(b)(2)], the amendment made by this subsection
[amending section 1437] of this title] shall apply to pub-
lic housing developed or operated pursuant to a con-
tract between the Secretary of Housing and Urban De-
velopment and an Indian housing authority.”

Pub. L. 104-134, title I, §101(e) [title II, §201(b)(3)1,
Apr. 26, 1996, 110 Stat. 1321-257, 1321-278; renumbered
title I, Pub. L. 104-140, §1(a), May 2, 1996, 110 Stat. 1327,
provided that: ‘“‘In accordance with section 201(b)(2) of
the United States Housing Act of 1937 [former 42 U.S.C.
1437aa(b)(2)], the amendments made by this subsection
[amending section 1437p of this title and provisions set
out as a note under section 1437c of this title] and by
sections 1002(a), (b), and (c¢) of Public Law 104-19
[amending sections 1437c, 1437p, and 1437aaa-3 of this
title] shall apply to public housing developed or oper-
ated pursuant to a contract between the Secretary of
Housing and Urban Development and an Indian housing
authority.”

Pub. L. 104-99, title IV, §402(e), Jan. 26, 1996, 110 Stat.
43, which provided that amendments made by section
402(a) to (d) and (f) of Pub. L. 104-99 were also to apply
to public housing developed or operated pursuant to
contract between Secretary of Housing and Urban De-
velopment and an Indian housing authority, was re-
pealed by Pub. L. 105-276, title V, §595(e)(16), Oct. 21,
1998, 112 Stat. 2659.

APPLICABILITY OF 1990 AMENDMENTS; INDIAN HOUSING

Section 103(b) of Pub. L. 102-550 provided that:

‘(1) IN GENERAL.—In accordance with section 201(b)(2)
of the United States Housing Act of 1937 ([former] 42
U.S.C. 1437aa(b)(2)), the provisions of sections 572, 573,
and 574 of the Cranston-Gonzalez National Affordable
Housing Act [Pub. L. 101-625, amending this section and
sections 1437a, 1437b to 1437d, 1437f, 1437g, 1437i, 1437j,
14371, 1437n, 1437p, 1437r, 1437s, and 1437aa to 1437dd of
this title, repealing section 14370 of this title, and en-
acting provisions set out as notes under section 1437a of
this title] shall apply to public housing developed or
operated pursuant to a contract between the Secretary
of Housing and Urban Development and an Indian
Housing Authority.

‘‘(2) EFFECTIVE DATE.—Paragraph (1) shall take effect
as if such provision were enacted upon the date of the
enactment of the Cranston-Gonzalez National Afford-
able Housing Act [Nov. 28, 1990].”

Section 419 of title IV of Pub. L. 101-625 provided
that: ‘“‘In accordance with section 201(b)(2) of the

TITLE 42—THE PUBLIC HEALTH AND WELFARE

§1437

United States Housing Act of 1937 [former 42 U.S.C.
1437aa(b)(2)], the amendments made by this subtitle
[subtitle A (§§411-419) of title IV of Pub. L. 101-625, en-
acting subchapter II-A of this chapter and amending
sections 1437c, 1437f, 14371, 1437p, 1437r, and 1437s of this
title] shall also apply to public housing developed or
operated pursuant to a contract between the Secretary
of Housing and Urban Development and an Indian hous-
ing authority, except that nothing in this title [see
Short Title note set out under section 1437aaa of this
title] affects the program under section 202 of such Act
[former 42 U.S.C. 1437bb].”

Section 527 of Pub. L. 101-625 provided that: ‘“In ac-
cordance with section 201(b)(2) of the United States
Housing Act of 1937 ([former] 42 U.S.C. 1437aa(b)(2)), the
provisions of this subtitle [subtitle A (§§501-527) of title
V of Pub. L. 101-625, see Tables for classification] that
modify the public housing program under title I of the
United States Housing Act of 1937 [42 U.S.C. 1437 et
seq.] shall also apply to public housing developed or op-
erated pursuant to a contract between the Secretary of
Housing and Urban Development and an Indian housing
authority, except that sections 502 and 510 [amending
sections 1437d and 1437! of this title and enacting provi-
sions set out as notes under section 1437d of this title]
shall not apply.”

APPLICABILITY OF 1989 AMENDMENTS; INDIAN HOUSING

Pub. L. 101-235, title I, §101(d), Dec. 15, 1989, 103 Stat.
1990, provided that: “In accordance with section
201(b)(2) of the United States Housing Act of 1937
[former 42 U.S.C. 1437aa(b)(2)], the amendments made
by subsections (a), (b), and (c) of this section [amending
section 1439 of this title] shall also apply to public
housing developed or operated pursuant to a contract
between the Secretary of Housing and Urban Develop-
ment and an Indian housing authority.”’

Pub. L. 101-235, title I, §104(c), Dec. 15, 1989, 103 Stat.
1998, provided that: “In accordance with section
201(b)(2) of the United States Housing Act of 1937
[former 42 U.S.C. 1437aa(b)(2)], the amendment made by
subsection (a) [amending section 1439 of this title] and
the provisions of subsection (b) of this section [set out
as an Effective Date of 1989 Amendment note under sec-
tion 1439 of this title] shall also apply to public housing
developed or operated pursuant to a contract between
the Secretary of Housing and Urban Development and
an Indian housing authority.”

REPORTS ON NUMBER AND COST OF FEDERALLY
ASSISTED UNITS

Pub. L. 110-161, div. K, title II, §211, Dec. 26, 2007, 121
Stat. 2433, provided that: ‘“The Secretary of Housing
and Urban Development shall submit an annual report
no later than August 30, 2008 and annually thereafter to
the House and Senate Committees on Appropriations
regarding the number of Federally assisted units under
lease and the per unit cost of these units to the Depart-
ment of Housing and Urban Development.”’

Similar provisions were contained in the following
prior appropriation acts:

Pub. L. 109-115, div. A, title III, §314, Nov. 30, 2005, 119
Stat. 2463.

Pub. L. 108-447, div. I, title II, §214, Dec. 8, 2004, 118
Stat. 3318.

Pub. L. 108-199, div. G, title II, §213, Jan. 23, 2004, 118
Stat. 393.

Pub. L. 108-7, div. K, title II, §217, Feb. 20, 2003, 117
Stat. 504.

FUNDING OF CERTAIN PUBLIC HOUSING

Pub. L. 105-276, title II, §226, Oct. 21, 1998, 112 Stat.
2490, which provided that no funds in this Act or any
other Act may hereafter be used by the Secretary of
Housing and Urban Development to determine alloca-
tions or provide assistance for operating subsidies or
modernization for certain State and city funded and lo-
cally developed public housing units unless such unit
was so assisted before Oct. 1, 1998, was repealed by Pub.
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L. 108-7, div. K, title II, §212(b), Feb. 20, 2003, 117 Stat.
504.

[Pub. L. 108-7, div. K, title II, §212(d), Feb. 20, 2003, 117
Stat. 504, provided that: ‘“The amendment made by sub-
section (b) [repealing section 226 of Pub. L. 105-276, set
out above] shall be deemed to have taken effect on Oc-
tober 21, 1998.”’]

CONGRESSIONAL STATEMENT OF FINDINGS AND
PURPOSES

Pub. L. 105-276, title V, §502, Oct. 21, 1998, 112 Stat.
2520, provided that:

‘‘(a) FINDINGS.—Congress finds that—

‘(1) there exists throughout the Nation a need for
decent, safe, and affordable housing;

‘“(2) the inventory of public housing units owned,
assisted, or operated by public housing agencies, an
asset in which the Federal Government has invested
over $90,000,000,000, has traditionally provided rental
housing that is affordable to low-income persons;

‘(3) despite serving this critical function, the pub-
lic housing system is plagued by a series of problems,
including the concentration of very poor people in
very poor neighborhoods and disincentives for eco-
nomic self-sufficiency;

‘“(4) the Federal method of overseeing every aspect
of public housing by detailed and complex statutes
and regulations has aggravated the problem and has
placed excessive administrative burdens on public
housing agencies; and

‘“(5) the interests of low-income persons, and the
public interest, will best be served by a reformed pub-
lic housing program that—

‘“(A) consolidates many public housing programs
into programs for the operation and capital needs
of public housing;

‘Y(B) streamlines program requirements;

‘(C) vests in public housing agencies that perform
well the maximum feasible authority, discretion,
and control with appropriate accountability to pub-
lic housing residents, localities, and the general
public; and

‘(D) rewards employment and economic self-suffi-
ciency of public housing residents.

‘“(b) PURPOSES.—The purpose of this title [see Tables
for classification] is to promote homes that are afford-
able to low-income families in safe and healthy envi-
ronments, and thereby contribute to the supply of af-
fordable housing, by—

‘(1) deregulating and decontrolling public housing
agencies, thereby enabling them to perform as prop-
erty and asset managers;

‘(2) providing for more flexible use of Federal as-
sistance to public housing agencies, allowing the au-
thorities to leverage and combine assistance amounts
with amounts obtained from other sources;

¢“(3) facilitating mixed income communities and de-
creasing concentrations of poverty in public housing;

‘“(4) increasing accountability and rewarding effec-
tive management of public housing agencies;

‘‘(5) creating incentives and economic opportunities
for residents of dwelling units assisted by public
housing agencies to work, become self-sufficient, and
transition out of public housing and federally as-
sisted dwelling units;

‘(6) consolidating the voucher and certificate pro-
grams for rental assistance under section 8 of the
United States Housing Act of 1937 [42 U.S.C. 1437f]
into a single market-driven program that will assist
in making tenant-based rental assistance under such
section more successful at helping low-income fami-
lies obtain affordable housing and will increase hous-
ing choice for low-income families; and

‘(T remedying the problems of troubled public
housing agencies and replacing or revitalizing se-
verely distressed public housing projects.”’

MENTAL HEALTH ACTION PLAN

Pub. L. 105-276, title V, §517, Oct. 21, 1998, 112 Stat.
25650, provided that: ‘“The Secretary of Housing and
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Urban Development, in consultation with the Secretary
of Health and Human Services, the Secretary of Labor,
and appropriate State and local officials and represent-
atives, shall—

‘(1) develop an action plan and list of recommenda-
tions for the improvement of means of providing se-
vere mental illness treatment to families and individ-
uals receiving housing assistance under the United
States Housing Act of 1937 [42 U.S.C. 1437 et seq.], in-
cluding public housing residents, residents of multi-
family housing assisted with project-based assistance
under section 8 of such Act [42 U.S.C. 1437f], and re-
cipients of tenant-based assistance under such sec-
tion; and

“(2) develop and disseminate a list of current prac-
tices among public housing agencies and owners of
assisted housing that serve to benefit persons in need
of mental health care.”

ANNUAL REPORT

Pub. L. 105-276, title V, §581, Oct. 21, 1998, 112 Stat.
2643, provided that:

‘“(a) IN GENERAL.—Not later than 1 year after the
date of the enactment of this Act [Oct. 21, 1998], and an-
nually thereafter, the Secretary shall submit a report
to the Congress on—

(1) the impact of the amendments made by this
Act [Pub. L. 105-276, see Tables for classification]
on—

‘‘(A) the demographics of public housing residents
and families receiving tenant-based assistance
under the United States Housing Act of 1937 [42
U.S.C. 1437 et seq.]; and

‘“(B) the economic viability of public housing
agencies; and
‘(2) the effectiveness of the rent policies estab-

lished by this Act and the amendments made by this

Act on the employment status and earned income of

public housing residents.

‘“(b) EFFECTIVE DATE.—This section shall take effect
on the date of the enactment of this Act [Oct. 21, 1998].”

USE OF AMERICAN PRODUCTS

Pub. L. 105-276, title V, §584, Oct. 21, 1998, 112 Stat.
2645, provided that:

‘“‘(a) PURCHASE OF AMERICAN-MADE EQUIPMENT AND
PropuUCTS.—It is the sense of the Congress that, to the
greatest extent practicable, all equipment and products
purchased with funds made available in this Act [Pub.
L. 105-276, see Tables for classification] should be
American made.

‘“(b) NOTICE REQUIREMENT.—In providing financial as-
sistance to, or entering into any contract with, any en-
tity using funds made available in this Act, the head of
each Federal agency, to the greatest extent prac-
ticable, shall provide to such entity a notice describing
the statement made in subsection (a) by the Congress.

‘“(c) EFFECTIVE DATE.—This section shall take effect
on the date of the enactment of this Act [Oct. 21, 1998].”

GAO STUDY ON HOUSING ASSISTANCE PROGRAM COSTS

Pub. L. 105-276, title V, §585, Oct. 21, 1998, 112 Stat.
2645, provided that:

‘“(a) STUDY.—The Comptroller General of the United
States shall conduct a study that provides an objective
and independent accounting and analysis of the full
cost to the Federal Government, public housing agen-
cies, State and local governments, and other entities,
per assisted household, of the Federal assisted housing
programs, taking into account the qualitative dif-
ferences among Federal assisted housing programs in
accordance with applicable standards of the Depart-
ment of Housing and Urban Development.

“(b) CONTENTS.—The study under this section shall—

‘(1) analyze the full cost to the Federal Govern-
ment, public housing agencies, State and local gov-
ernments, and other parties, per assisted household,
of the Federal assisted housing programs, in accord-
ance with generally accepted accounting principles,
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and shall conduct the analysis on a nationwide and
regional basis and in a manner such that accurate per
unit cost comparisons may be made between Federal
assisted housing programs, including grants, direct
subsidies, tax concessions, Federal mortgage insur-
ance liability, periodic renovation and rehabilitation,
and modernization costs, demolition costs, and other
ancillary costs such as security; and

‘“(2) measure and evaluate qualitative differences
among Federal assisted housing programs in accord-
ance with applicable standards of the Department of
Housing and Urban Development.

‘‘(c) PROHIBITION OF RECOMMENDATIONS.—In conduct-
ing the study under this section and reporting under
subsection (e), the Comptroller General may not make
any recommendations regarding Federal housing pol-
icy.

‘‘(d) FEDERAL ASSISTED HOUSING PROGRAMS.—For pur-
poses of this section, the term ‘Federal assisted hous-
ing programs’ means—

‘(1) the public housing program under the United
States Housing Act of 1937 [42 U.S.C. 1437 et seq.], ex-
cept that the study under this section shall differen-
tiate between and compare the development and con-
struction of new public housing and the assistance of
existing public housing structures;

‘“(2) the certificate program for rental assistance
under section 8(b)(1) of the United States Housing Act
of 1937 [42 U.S.C. 1437f(b)(1)1;

‘“(3) the voucher program for rental assistance
under section 8(0) of the United States Housing Act of
1937 [42 U.S.C. 1437f(0)];

‘“(4) the programs for project-based assistance
under section 8 of the United States Housing Act of
1937 [42 U.S.C. 1437f];

‘“(5) the rental assistance payments program under
section 521(a)(2)(A) of the Housing Act of 1949 [42
U.S.C. 1490a(a)(2)(A)];

‘(6) the program for housing for the elderly under
section 202 of the Housing Act of 1959 [12 U.S.C. 1701q];

‘(T the program for housing for persons with dis-
abilities under section 811 of the Cranston-Gonzalez
National Affordable Housing Act [42 U.S.C. 8013];

‘“(8) the program for financing housing by a loan or
mortgage insured under section 221(d)(3) of the Na-
tional Housing Act [12 U.S.C. 17151(d)(3)] that bears
interest at a rate determined under the proviso of
section 221(d)(5) of such Act [12 U.S.C. 17151(d)(5)];

“(9) the program under section 236 of the National
Housing Act [12 U.S.C. 1715z-1];

‘“(10) the program for construction or substantial
rehabilitation under section 8(b)(2) of the United
States Housing Act of 1937 [42 U.S.C. 1437f(b)(2)], as in
effect before October 1, 1983; and

‘“(11) any other program for housing assistance ad-
ministered by the Secretary of Housing and Urban
Development or the Secretary of Agriculture, under
which occupancy in the housing assisted or housing
assistance provided is based on income, as the Comp-
troller General may determine.

‘‘(e) REPORT.—Not later than 12 months after the date
of the enactment of this Act [Oct. 21, 1998], the Comp-
troller General shall submit to the Congress a final re-
port which shall contain the results of the study under
this section, including the analysis and estimates re-
quired under subsection (b).

“(f) EFFECTIVE DATE.—This section shall take effect
on the date of the enactment of this Act [Oct. 21, 1998].”

LIMITATION ON WITHHOLDING OR CONDITIONING OF
ASSISTANCE

Assistance provided for in Housing and Community
Development Act of 1974 [42 U.S.C. 5301 et seq.], Na-
tional Housing Act [12 U.S.C. 1701 et seq.], United
States Housing Act of 1937 [42 U.S.C. 1437 et seq.], Hous-
ing Act of 1949 [see Short Title note set out under sec-
tion 1441 of this title], Demonstration Cities and Metro-
politan Development Act of 1966 [see Short Title note
set out under section 3331 of this title], and Housing
and Urban Development Acts of 1965, 1968, 1969, and 1970
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not to be withheld or made subject to conditions by
reason of tax-exempt status of obligations issued or to
be issued for financing of assistance, except as other-
wise provided by law, see section 817 of Pub. L. 93-383,
set out as a note under section 5301 of this title.

§ 1437a. Rental payments

(a) Families included; rent options; minimum
amount; occupancy by police officers and
over-income families

(1) Dwelling units assisted under this chapter
shall be rented only to families who are low-in-
come families at the time of their initial occu-
pancy of such units. Reviews of family income
shall be made at least annually. Except as pro-
vided in paragraph (2) and subject to the re-
quirement under paragraph (3), a family shall
pay as rent for a dwelling unit assisted under
this chapter (other than a family assisted under
section 1437f(0) or (y) of this title or paying rent
under section 1437f(c)(3)(B)! of this title) the
highest of the following amounts, rounded to the
nearest dollar:

(A) 30 per centum of the family’s monthly
adjusted income;

(B) 10 per centum of the family’s monthly
income; or

(C) if the family is receiving payments for

welfare assistance from a public agency and a
part of such payments, adjusted in accordance
with the family’s actual housing costs, is spe-
cifically designated by such agency to meet
the family’s housing costs, the portion of such
payments which is so designated.

(2) RENTAL PAYMENTS FOR PUBLIC HOUSING FAM-
ILIES.—
(A) AUTHORITY FOR FAMILY TO SELECT.—

(i) IN GENERAL.—A family residing in a
public housing dwelling shall pay as month-
ly rent for the unit the amount determined
under clause (i) or (ii) of subparagraph (B),
subject to the requirement under paragraph
(3) (relating to minimum rents). Each public
housing agency shall provide for each family
residing in a public housing dwelling unit
owned, assisted, or operated by the agency
to elect annually whether the rent paid by
such family shall be determined under
clause (i) or (ii) of subparagraph (B). A pub-
lic housing agency may not at any time fail
to provide both such rent options for any
public housing dwelling unit owned, as-
sisted, or operated by the agency.

(ii) AUTHORITY TO RETAIN FLAT AND CEILING
RENTS.—Notwithstanding clause (i) or any
other provision of law, any public housing
agency that is administering flat rents or
ceiling rents pursuant to any authority re-
ferred to in section 519(d) of the Quality
Housing and Work Responsibility Act of 1998
before the effective day of such Act may
continue to charge rent in accordance with
such rent provisions after such effective
date, except that the agency shall provide
for families residing in public housing dwell-
ing units owned or operated by the agency to
elect annually whether to pay rent under
such provisions or in accordance with one of

1See References in Text note below.
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Sec.
12859. Termination.

SUBCHAPTER IV—HOPE FOR HOMEOWNERSHIP

OF MULTIFAMILY AND SINGLE FAMILY HOMES
12870. Authorization of appropriations.

PART A—HOPE FOR HOMEOWNERSHIP OF MULTIFAMILY

UNITS
12871. Program authority.
12872. Planning grants.
12873. Implementation grants.
12874. Homeownership program requirements.
12875. Other program requirements.
12876. Definitions.
128177. Exemption.
12878. Limitation on selection criteria.
12879. Implementation.
12880. Report.

PART B—HOPE FOR HOMEOWNERSHIP OF SINGLE
FAMILY HOMES

12891. Program authority.

12892. Planning grants.

12893. Implementation grants.

12894. Homeownership program requirements.

12895. Other program requirements.

12896. Definitions.

12897. Limitation on selection criteria.

12898. Implementation.

12898a. Enterprise zone homeownership opportunity
grants.

PART C—HOPE FOR YOUTH: YOUTHBUILD
12899 to 12899i. Repealed.

SUBCHAPTER I—-GENERAL PROVISIONS
AND POLICIES

§12701. National housing goal

The Congress affirms the national goal that
every American family be able to afford a decent
home in a suitable environment.

(Pub. L. 101-625, title I, §101, Nov. 28, 1990, 104
Stat. 4085.)

SHORT TITLE OF 2003 AMENDMENT

Pub. L. 108-186, title I, §101, Dec. 16, 2003, 117 Stat.
2685, provided that: ‘“This title [amending part E of sub-
chapter II of this chapter] may be cited as the ‘Amer-
ican Dream Downpayment Act’.”

SHORT TITLE OF 2000 AMENDMENT

Pub. L. 106-569, title I, §101, Dec. 27, 2000, 114 Stat.
2946, provided that: ‘“This title [amending sections 5307,
12705c, and 12705d of this title] may be cited as the
‘Housing Affordability Barrier Removal Act of 2000°.”

SHORT TITLE

Section 1(a) of Pub. L. 101-625 provided that: ‘‘This
Act [see Tables for classification] may be cited as the
‘Cranston-Gonzalez National Affordable Housing Act’.”

Section 201 of title II of Pub. L. 101-625 provided that:
“This title [enacting subchapter II of this chapter,
amending section 1437f of this title, and repealing sec-
tions 14370 and 1452b of this title, section 1706e of Title
12, Banks and Banking, and provisions set out as a note
under section 1715/ of Title 12] may be cited as the
‘HOME Investment Partnerships Act’.”

Section 301 of Pub. L. 101-625 provided that: ‘“‘This
subtitle [subtitle A (§§301-310) of title III of Pub. L.
101-625, enacting subchapter III of this chapter] may be
cited as the ‘National Homeownership Trust Act’.”

MILLENNIAL HOUSING COMMISSION

Pub. L. 107-73, title II, Nov. 26, 2001, 115 Stat. 671, pro-
vided in part: ‘“That $1,500,000 shall be for necessary ex-
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penses of the Millennial Housing Commission, as au-
thorized by section 206 of Public Law 106-74 [set out
below], with the final report due no later than May 30,
2002 and a termination date of August 30, 2002, notwith-
standing section 206(f) and (g) of Public Law 106-74"".

Pub. L. 106-74, title II, §206, Oct. 20, 1999, 113 Stat.
1070, as amended by Pub. L. 106-554, §1(a)(4) [div. B,
title X, §1001], Dec. 21, 2000, 114 Stat. 2763, 2763A-310,
provided that:

‘“(a) ESTABLISHMENT.—There is hereby established a
commission to be known as the Millennial Housing
Commission (in this section referred to as the ‘Commis-
sion’).

““(b) STUDY.—The duty of the Commission shall be to
conduct a study that examines, analyzes, and ex-
plores—

‘(1) the importance of housing, particularly afford-
able housing which includes housing for the elderly,
to the infrastructure of the United States;

““(2) the various possible methods for increasing the
role of the private sector in providing affordable
housing in the United States, including the effective-
ness and efficiency of such methods; and

‘(3) whether the existing programs of the Depart-
ment of Housing and Urban Development work in
conjunction with one another to provide better hous-
ing opportunities for families, neighborhoods, and
communities, and how such programs can be im-
proved with respect to such purpose.

“(c) MEMBERSHIP.—

‘(1) NUMBER AND APPOINTMENT.—The Commission
shall be composed of 22 members, appointed not later
than January 1, 2000, as follows:

““(A) Two co-chairpersons appointed by—

‘(i) one co-chairperson appointed by a commit-
tee consisting of the chairmen of the Subcommit-
tees on the Departments of Veterans Affairs and
Housing and Urban Development, and Independ-
ent Agencies of the Committees on Appropria-
tions of the House of Representatives and the
Senate, and the chairman of the Subcommittee
on Housing and Community Opportunities of the
House of Representatives and the chairman of the
Subcommittee on Housing and Transportation of
the Senate; and

‘‘(ii) one co-chairperson appointed by a commit-
tee consisting of the ranking minority members
of the Subcommittees on the Departments of Vet-
erans Affairs and Housing and Urban Develop-
ment, and Independent Agencies of the Commit-
tees on Appropriations of the House of Represent-
atives and the Senate, and the ranking minority
member of the Subcommittee on Housing and
Community Opportunities of the House of Rep-
resentatives and the ranking minority member of
the Subcommittee on Housing and Transpor-
tation of the Senate.

“(B) Ten members appointed by the Chairman
and Ranking Minority Member of the Committee
on Appropriations of the House of Representatives
and the Chairman and Ranking Minority Member of
the Committee on Banking and Financial Services
[now Committee on Financial Services] of the
House of Representatives.

“(C) Ten members appointed by the Chairman and
Ranking Minority Member of the Committee on
Appropriations of the Senate and the Chairman and
Ranking Minority Member of the Committee on
Banking, Housing, and Urban Affairs of the Senate.
‘(2) QUALIFICATIONS.—Appointees should have prov-

en expertise in directing, assemblying, or applying
capital resources from a variety of sources to the suc-
cessful development of affordable housing or the revi-
talization of communities, including economic and
job development.

“(3) VACANCIES.—Any vacancy on the Commission
shall not affect its powers and shall be filled in the
manner in which the original appointment was made.

‘/(4) CHAIRPERSONS.—The members appointed pursu-
ant to paragraph (1)(A) shall serve as co-chairpersons
of the Commission.
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‘“(5) PROHIBITION OF PAY.—Members of the Commis-
sion shall serve without pay.

‘“(6) TRAVEL EXPENSES.—Each member of the Com-
mission shall receive travel expenses, including per
diem in lieu of subsistence, in accordance with sec-
tions 5702 and 5703 of title 5, United States Code.

‘(T QUORUM.—A majority of the members of the
Commission shall constitute a quorum but a lesser
number may hold hearings.

‘“(8) MEETINGS.—The Commission shall meet at the
call of the Chairpersons.

*‘(d) DIRECTOR AND STAFF.—

‘(1) DIRECTOR.—The Commission shall have a Di-
rector who shall be appointed by the Chairperson.
The Director shall be paid at a rate not to exceed the
rate of basic pay payable for level III of the Executive
Schedule.

‘“(2) STAFF.—The Commission may appoint person-
nel as appropriate. The staff of the Commission shall
be appointed subject to the provisions of title 5,
United States Code, governing appointments in the
competitive service, and shall be paid in accordance
with the provisions of chapter 51 and subchapter IIT
of chapter 53 of that title relating to classification
and General Schedule pay rates.

‘(3) EXPERTS AND CONSULTANTS.—The Commission
may procure temporary and intermittent services
under section 3109(b) of title 5, United States Code,
but at rates for individuals not to exceed the daily
equivalent of the maximum annual rate of basic pay
payable for the General Schedule.

‘“(4) STAFF OF FEDERAL AGENCIES.—Upon request of
the Commission, the head of any Federal department
or agency may detail, on a non-reimbursable basis,
any of the personnel of that department or agency to
the Commission to assist it in carrying out its duties
under this Act.

‘“(e) POWERS.—

‘(1) HEARINGS AND SESSIONS.—The Commission
may, for the purpose of carrying out this section,
hold hearings, sit and act at times and places, take
testimony, and receive evidence as the Commission
considers appropriate.

‘(2) POWERS OF MEMBERS AND AGENTS.—Any mem-
ber or agent of the Commission may, if authorized by
the Commission, take any action which the Commis-
sion is authorized to take by this section.

‘(3) OBTAINING OFFICIAL DATA.—The Commission
may secure directly from any department or agency
of the United States information necessary to enable
it to carry out this Act. Upon request of the Chair-
persons of the Commission, the head of that depart-
ment or agency shall furnish that information to the
Commission.

‘“(4) GIFTS, BEQUESTS, AND DEVISES.—The Commis-
sion may accept, use, and dispose of gifts, bequests,
or devises of services or property, both real and per-
sonal, for the purpose of aiding or facilitating the
work of the Commission. Gifts, bequests, or devises of
money and proceeds from sales of other property re-
ceived as gifts, bequests, or devises shall be deposited
in the Treasury and shall be available for disburse-
ment upon order of the Commission.

‘(5) MAILS.—The Commission may use the United
States mails in the same manner and under the same
conditions as other departments and agencies of the
United States.

¢(6) ADMINISTRATIVE SUPPORT SERVICES.—Upon the
request of the Commission, the Administrator of Gen-
eral Services shall provide to the Commission, on a
reimbursable basis, the administrative support serv-
ices necessary for the Commission to carry out its re-
sponsibilities under this section.

‘(7) CONTRACT AUTHORITY.—The Commission may
contract with and compensate Government and pri-
vate agencies or persons for services, without regard
to section 3709 of the Revised Statutes ([former] 41
U.S.C. 5) [see 41 U.S.C. 6101].

‘“(f) REPORT.—The Commission shall submit to the
Committees on Appropriations and Banking and Finan-
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cial Services [now Committee on Financial Services] of
the House of Representatives and the Committees on
Appropriations and Banking, Housing, and Urban Af-
fairs of the Senate a final report not later than March
1, 2002. The report shall contain a detailed statement of
the findings and conclusions of the Commission with
respect to the study conducted under subsection (b), to-
gether with its recommendations for legislation, ad-
ministrative actions, and any other actions the Com-
mission considers appropriate.

“(g) TERMINATION.—The Commission shall terminate
on June 30, 2002. Section 14(a)(2)(B) of the Federal Advi-
sory Committee Act (b U.S.C. App.; relating to the ter-
mination of advisory committees) shall not apply to
the Commission.”

COMMISSION ON AFFORDABLE HOUSING AND HEALTH
FACILITY NEEDS FOR SENIORS IN THE 21ST CENTURY

Pub. L. 107-73, title II, Nov. 26, 2001, 115 Stat. 671, pro-
vided in part: “That $1,000,000 shall be for necessary ex-
penses of the commission established under section 525
of the Preserving Affordable Housing for Senior Citi-
zens and Families in the 21st Century Act [Pub. L.
106-74, set out below], with the final report due no later
than June 30, 2002 and a termination date of September
30, 2002, notwithstanding section 525(f) and (g) of Public
Law 106-74.

Pub. L. 106-74, title V, §525, Oct. 20, 1999, 113 Stat.
1106, as amended by Pub. L. 106-377, §1(a)(1) [title II,
§230], Oct. 27, 2000, 114 Stat. 1441, 1441A-31, provided
that:

‘‘(a) ESTABLISHMENT.—There is hereby established a
commission to be known as the Commission on Afford-
able Housing and Health Facility Needs for Seniors in
the 21st Century (in this section referred to as the
‘Commission’.

““(b) STUDY.—The duty of the Commission shall be to
conduct a study that—

‘(1) compiles and interprets information regarding
the expected increase in the population of persons 62
yvears of age or older, particularly information re-
garding distribution of income levels, homeownership
and home equity rates, and degree or extent of health
and independence of living;

‘(2) provides an estimate of the future needs of sen-
iors for affordable housing and assisted living and
health care facilities;

“(3) provides a comparison of estimate of such fu-
ture needs with an estimate of the housing and facili-
ties expected to be provided under existing public
programs, and identifies possible actions or initia-
tives that may assist in providing affordable housing
and assisted living and health care facilities to meet
such expected needs;

‘“(4) identifies and analyzes methods of encouraging
increased private sector participation, investment,
and capital formation in affordable housing and as-
sisted living and health care facilities for seniors
through partnerships between public and private en-
tities and other creative strategies;

““(5) analyzes the costs and benefits of comprehen-
sive aging-in-place strategies, taking into consider-
ation physical and mental well-being and the impor-
tance of coordination between shelter and supportive
services;

‘(6) identifies and analyzes methods of promoting a
more comprehensive approach to dealing with hous-
ing and supportive service issues involved in aging
and the multiple governmental agencies involved in
such issues, including the Department of Housing and
Urban Development and the Department of Health
and Human Services; and

“(7) examines how to establish intergenerational
learning and care centers and living arrangements, in
particular to facilitate appropriate environments for
families consisting only of children and a grand-
parent or grandparents who are the head of the
household.

‘“(c) MEMBERSHIP.—

‘(1) NUMBER AND APPOINTMENT.—The Commission
shall be composed of 14 members, appointed not later
than January 1, 2000, as follows:
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‘“(A) Two co-chairpersons, of whom—

‘(i) one co-chairperson shall be appointed by a
committee consisting of the chairman of the Sub-
committee on Housing and Community Opportu-
nities of the House of Representatives and the
chairman of the Subcommittee on Housing and
Transportation of the Senate, and the chairmen
of the Subcommittees on the Departments of Vet-
erans Affairs and Housing and Urban Develop-
ment, and Independent Agencies of the Commit-
tees on Appropriations of the House of Represent-
atives and the Senate; and

‘‘(i1) one co-chairperson shall be appointed by a
committee consisting of the ranking minority
member of the Subcommittee on Housing and
Community Opportunities of the House of Rep-
resentatives and the ranking minority member of
the Subcommittee on Housing and Transpor-
tation of the Senate, and the ranking minority
members of the Subcommittees on the Depart-
ments of Veterans Affairs and Housing and Urban
Development, and Independent Agencies of the
Committees on Appropriations of the House of
Representatives and the Senate.

‘4(B) Six members appointed by the Chairman and
Ranking Minority Member of the Committee on
Banking and Financial Services [now Committee on
Financial Services] of the House of Representatives
and the Chairman and Ranking Minority Member of
the Committee on Appropriations of the House of
Representatives.

“(C) Six members appointed by the Chairman and
Ranking Minority Member of the Committee on
Banking, Housing, and Urban Affairs of the Senate
and the Chairman and Ranking Minority Member of
the Committee on Appropriations of the Senate.
‘“(2) QUALIFICATIONS.—Appointees should have prov-

en expertise in directing, assembling, or applying
capital resources from a variety of sources to the suc-
cessful development of affordable housing, assisted
living facilities, or health care facilities.

‘“(3) VACANCIES.—Any vacancy on the Commission
shall not affect its powers and shall be filled in the
manner in which the original appointment was made.

‘“(4) CHAIRPERSONS.—The members appointed pursu-
ant to paragraph (1)(A) shall serve as co-chairpersons
of the Commission.

‘“(5) PROHIBITION OF PAY.—Members of the Commis-
sion shall serve without pay.

‘“(6) TRAVEL EXPENSES.—Each member of the Com-
mission shall receive travel expenses, including per
diem in lieu of subsistence, in accordance with sec-
tions 5702 and 5703 of title 5, United States Code.

‘(7T QUORUM.—A majority of the members of the
Commission shall constitute a quorum but a lesser
number may hold hearings.

‘“(8) MEETINGS.—The Commission shall meet at the
call of the Chairpersons.

‘‘(d) DIRECTOR AND STAFF.—

‘(1) DIRECTOR.—The Commission shall have a Di-
rector who shall be appointed by the Chairperson.
The Director shall be paid at a rate not to exceed the
rate of basic pay payable for level V of the Executive
Schedule.

‘(2) STAFF.—The Commission may appoint person-
nel as appropriate. The staff of the Commission shall
be appointed subject to the provisions of title 5,
United States Code, governing appointments in the
competitive service, and shall be paid in accordance
with the provisions of chapter 51 and subchapter IIT
of chapter 53 of that title relating to classification
and General Schedule pay rates.

‘“(3) EXPERTS AND CONSULTANTS.—The Commission
may procure temporary and intermittent services
under section 3109(b) of title 5, United States Code,
but at rates for individuals not to exceed the daily
equivalent of the maximum annual rate of basic pay
payable for the General Schedule.

‘“(4) STAFF OF FEDERAL AGENCIES.—Upon request of
the Commission, the head of any Federal department
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or agency may detail, on a reimbursable basis, any of

the personnel of that department or agency to the

Commission to assist it in carrying out its duties

under this Act.

‘‘(e) POWERS.—

‘(1 HEARINGS AND SESSIONS.—The Commission
may, for the purpose of carrying out this section,
hold hearings, sit and act at times and places, take
testimony, and receive evidence as the Commission
considers appropriate.

‘(2) POWERS OF MEMBERS AND AGENTS.—Any mem-
ber or agent of the Commission may, if authorized by
the Commission, take any action which the Commis-
sion is authorized to take by this section.

‘“(3) OBTAINING OFFICIAL DATA.—The Commission
may secure directly from any department or agency
of the United States information necessary to enable
it to carry out this Act. Upon request of the Chair-
persons of the Commission, the head of that depart-
ment or agency shall furnish that information to the
Commission.

“(4) GIFTS, BEQUESTS, AND DEVISES.—The Commis-
sion may accept, use, and dispose of gifts, bequests,
or devises of services or property, both real and per-
sonal, for the purpose of aiding or facilitating the
work of the Commission. Gifts, bequests, or devises of
money and proceeds from sales of other property re-
ceived as gifts, bequests, or devises shall be deposited
in the Treasury and shall be available for disburse-
ment upon order of the Commission.

“(6) MAILS.—The Commission may use the United
States mails in the same manner and under the same
conditions as other departments and agencies of the
United States.

‘(6) ADMINISTRATIVE SUPPORT SERVICES.—Upon the
request of the Commission, the Administrator of Gen-
eral Services shall provide to the Commission, on a
reimbursable basis, the administrative support serv-
ices necessary for the Commission to carry out its re-
sponsibilities under this section.

‘“(7T) CONTRACT AUTHORITY.—The Commission may
contract with and compensate Government and pri-
vate agencies or persons for services, without regard
to section 3709 of the Revised Statutes ([former] 41
U.S.C. 5) [see 41 U.S.C. 6101].

‘“(f) REPORT.—The Commission shall submit to the
Committees on Banking and Financial Services [now
Committee on Financial Services] and Appropriations
of the House of Representatives and the Committees on
Banking, Housing, and Urban Affairs and Appropria-
tions of the Senate, a final report not later than De-
cember 31, 2001. The report shall contain a detailed
statement of the findings and conclusions of the Com-
mission with respect to the study conducted under sub-
section (b), together with its recommendations for leg-
islation, administrative actions, and any other actions
the Commission considers appropriate.

“(g) TERMINATION.—The Commission shall terminate
on June 30, 2002. Section 14(a)(2)(B) of the Federal Advi-
sory Committee Act (6 U.S.C. App.; relating to the ter-
mination of advisory committees) shall not apply to
the Commission.”

§ 12702. Objective of national housing policy

The objective of national housing policy shall
be to reaffirm the long-established national
commitment to decent, safe, and sanitary hous-
ing for every American by strengthening a na-
tionwide partnership of public and private insti-
tutions able—

(1) to ensure that every resident of the
United States has access to decent shelter or
assistance in avoiding homelessness;

(2) to increase the Nation’s supply of decent
housing that is affordable to low-income and
moderate-income families and accessible to
job opportunities;

(3) to improve housing opportunities for all
residents of the United States, particularly
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the Secretary shall give consideration
to the applicant’s conduct with respect
to the violation. In so doing, the Sec-
retary shall consider the factors listed
at §4.36(d), as well as any history of
prior violations in any HUD program,
the benefits received or expected, de-
terrence of future violations and the
extent of any complicity in the viola-
tion.

(c) The Secretary may impose a sanc-
tion authorized by this section whether
or not the Ethics Law Division refers a
case under 24 CFR part 30, and whether
or not a civil money penalty is im-
posed.

PART 5—GENERAL HUD PROGRAM
REQUIREMENTS; WAIVERS

Subpart A—Generally Applicable
Definitions and Requirements; Waivers

Sec.

5.100 Definitions.

5.105 Other Federal requirements.

5.106 Equal access in accordance with the
individual’s gender identity in commu-
nity planning and development pro-
grams.

5.107 Audit requirements for non-profit or-
ganizations.

5.109 Equal Participation of Religious Orga-
nizations in HUD Programs and Activi-
ties.

5.110 Waivers.

5.111 Housing counseling.

APPENDIX A TO SUBPART A OF PART 5—No-
TICE OF FUNDING AVAILABILITY

AFFIRMATIVELY FURTHERING FAIR HOUSING

5.150 Affirmatively Furthering Fair Hous-
ing: Purpose.

5.1561 AFFH certifications.

5.152-5.180 [Reserved]

APPENDIX A TO SUBPART A OF PART 5—No-
TICE OF FUNDING AVAILABILITY

Subpart B—Disclosure and Verification of
Social Security Numbers and Employer
Identification Numbers; Procedures for
Obtaining Income Information

5.210 Purpose, and Federal
preemption.

5.212 Compliance with the Privacy Act and
other requirements.

5.214 Definitions.

applicability,
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DISCLOSURE AND VERIFICATION OF SOCIAL SE-
CURITY NUMBERS AND EMPLOYER IDENTI-
FICATION NUMBERS FOR APPLICANTS AND
PARTICIPANTS IN CERTAIN HUD PROGRAMS

5.216 Disclosure and verification of Social
Security and Employer Identification
Numbers.

5.218 Penalties for failing to disclose and
verify Social Security and Employer
Identification Numbers.

PROCEDURES FOR OBTAINING INCOME INFORMA-
TION ABOUT APPLICANTS AND PARTICI-
PANTS

5.230 Consent by assistance applicants and
participants.

5.232 Penalties for failing to sign consent
forms.

5.233 Mandated use of HUD’s Enterprise In-
come Verification (EIV) System.

5.234 Requests for information from
SWICAs and Federal agencies; restric-
tions on use.

5.236 Procedures for termination, denial,
suspension, or reduction of assistance
based on information obtained from a
SWICA or Federal agency.

5.238 Criminal and civil penalties.

5.240 Family disclosure of income informa-
tion to the responsible entity and
verification.

Subpart C—Pet Ownership for the Elderly
or Persons With Disabilities

GENERAL REQUIREMENTS

5.300 Purpose.

5.303 Exclusion for animals that assist, sup-
port, or provide service to persons with
disabilities.

5.306 Definitions.

5.309 Prohibition against discrimination.

5.312 Notice to tenants.

5.315 Content of pet rules: General require-
ments.

5.318 Discretionary pet rules.

5.321 Lease provisions.

5.324 Implementation of lease provisions.

5.327 Nuisance or threat to health or safety.

PET OWNERSHIP REQUIREMENTS FOR HOUSING
PROGRAMS

5.3560 Mandatory pet rules for housing pro-
grams.

5.3683 Housing programs: Procedure for de-
velopment of pet rules.

5.366 Housing programs: Pet rule violation
procedures.

5.359 Housing programs: Rejection of units
by applicants for tenancy.

5.360 Housing programs: Additional lease
provisions.

5.363 Housing programs: Protection of the
pet.
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PET OWNERSHIP REQUIREMENTS FOR PUBLIC
HOUSING PROGRAMS

5.380 Public housing programs: Procedure

for development of pet rules.

Subpart D—Definitions for Section 8 and
Public Housing Assistance Under the
United States Housing Act of 1937

5.400 Applicability.
5.403 Definitions.

Subpart E—Restrictions on Assistance to
Noncitizens
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5.502
5.504

Applicability.

Requirements concerning documents.

Definitions.

5.506 General provisions.

5.508 Submission of evidence of citizenship
or eligible immigration status.

5.510 Documents of eligible immigration
status.

5.512 Verification of eligible immigration
status.

5.514 Delay, denial, reduction or
nation of assistance.

5.5616 Availability of preservation assistance
to mixed families and other families.
5.5618 Types of preservation assistance avail-
able to mixed families and other fami-

lies.

5.520 Proration of assistance.

5.522 Prohibition of assistance to noncitizen
students.

5.524 Compliance with nondiscrimination
requirements.

5.526 Protection from liability for respon-
sible entities and State and local govern-
ment agencies and officials.

5.5628 Liability of ineligible tenants for re-
imbursement of benefits.

termi-

Subpart F—Section 8 and Public Housing,
and Other HUD Assisted Housing Serv-
ing Persons with Disabilities: Family In-
come and Family Payment; Occu-
pancy Requirements for Section 8
Project-Based Assistance

5.601 Purpose and applicability.
5.603 Definitions.

FAMILY INCOME

5.609 Annual income.

5.611 Adjusted income.

5.612 Restrictions on assistance to students
enrolled in an institution of higher edu-
cation.

5.613 Public housing program and Section 8
tenant-based assistance program: PHA
cooperation with welfare agency.

5.615 Public housing program and Section 8
tenant-based assistance program: How
welfare benefit reduction affects family
income.
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5.617 Self-sufficiency incentives for persons
with disabilities—Disallowance of in-
crease in annual income.

FAMILY PAYMENT

5.628
5.630
5.632
5.634

Total tenant payment.
Minimum rent.

Utility reimbursements.
Tenant rent.

SECTION 8 PROJECT-BASED ASSISTANCE:
OCCUPANCY REQUIREMENTS

5.653 Section 8 project-based assistance pro-
grams: Admission—Income-eligibility
and income-targeting.

5.655 Section 8 project-based assistance pro-
grams: Owner preferences in selection for
a project or unit.

5.657 Section 8 project-based assistance pro-
grams: Reexamination of family income
and composition.

5.659 Family information and verification.

5.661 Section 8 project-based assistance pro-
grams: Approval for police or other secu-
rity personnel to live in project.

Subpart G—Physical Condition Standards
and Inspection Requirements

5.701 Applicability.

5.703 Physical condition standards for HUD
housing that is decent, safe, sanitary and
in good repair (DSS/GR).

5.705 TUniform physical inspection require-
ments.

Subpart H—Uniform Financial Reporting
Standards

5.801 TUniform financial reporting standards.

Subpart |—Preventing Crime in Federally
Assisted Housing—Denying Admission
and Terminating Tenancy for Criminal
Activity or Alcohol Abuse
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5.850 Which subsidized housing is covered by
this subpart?

5.8561 What authority do I have to screen ap-
plicants and evict tenants?

5.8562 What discretion do I have in screening
and eviction actions?

5.853 Definitions.

DENYING ADMISSIONS

5.854 When must I prohibit admission of in-
dividuals who have engaged in drug-re-
lated criminal activity?

5.8565 When am I specifically authorized to
prohibit admission of individuals who
have engaged in criminal activity?

5.8566 When must I prohibit admission of sex
offenders?

5.857 When must I prohibit admission of al-
cohol abusers?
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TERMINATING TENANCY

5.868 When authority do I have to evict drug
criminals?

5.859 When am I specifically authorized to
evict other criminals?

5.860 When am I specifically authorized to
evict alcohol abusers?

5.861 What evidence of criminal activity
must I have to evict?

Subpart J—Access to Criminal Records
and Information

5.901 To what criminal records and searches
does this subpart apply?

5.902 Definitions.

5.903 What special authority is there to ob-
tain access to criminal records?

5.905 What special authority is there to ob-
tain access to sex offender registration
information?

Subpart K—Application, Registration, and
Submission Requirements

5.1001 Applicability.

5.1003 Use of a universal identifier for orga-
nizations applying for HUD grants.

5.1004 System of award management.

5.10056 Electronic submission of applications
for grants and other financial assistance.

Subpart L—Protection for Victims of Do-
mestic Violence, Dating Violence,
Sexual Assault, or Stalking

5.2001 Applicability.

5.2003 Definitions.

5.2006 VAWA protections.

5.2007 Documenting the occurrence of do-
mestic violence, dating violence, sexual
assault, or stalking.

5.2009 Remedies available to victims of do-
mestic violence, dating violence, sexual
assault, or stalking.

5.2011 Effect on other laws.

AUTHORITY: 12 U.S.C. 1701x; 42 U.S.C. 1437a,
1437c, 1437f, 1437n, 3535(d); Sec. 327, Pub. L.
109-115, 119 Stat. 2396; Sec. 607, Pub. L. 109-
162, 119 Stat. 3051 (42 U.S.C. 14043e et seq.);
E.O. 13279, 67 FR 77141, 3 CFR, 2002 Comp., b.
258; E.O. 13559, 756 FR 71319, 3 CFR, 2010
Comp., p. 273; E.O 13831, 83 FR 20715, 3 CFR,
2018 Comp., p. 806; 42 U.S.C. 2000bb et seq.

SOURCE: 61 FR 5202, Feb. 9, 1996, unless oth-
erwise noted.

EDITORIAL NOTE: Nomenclature changes to
part 5 appear at 656 FR 16715, Mar. 29, 2000.
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Subpart A—Generally Applicable
Definitions and Requirements;
Waivers

AUTHORITY: 29 U.S.C. 794, 42 U.S.C. 1437a,
1437c, 1437c-1(d), 1437d, 1437f, 1437n, 3535(d),
and Sec. 327, Pub. L. 109-115, 119 Stat. 2936; 42
U.S.C. 3600-3620; 42 U.S.C. 5304(b); 42 U.S.C.
12101 et seq.; 42 U.S.C. 12704-12708; E.O. 11063,
27 FR 11527, 3 CFR, 1958-1963 Comp., p. 652;
E.O. 12892, 59 FR 2939, 3 CFR, 1994 Comp., p.
849.

§5.100 Definitions.

The following definitions apply to
this part and also in other regulations,
as noted:

1937 Act means the United States
Housing Act of 1937 (42 U.S.C. 1437 et
seq.)

ADA means the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12101 et
seq.).

ALJ means an administrative law
judge appointed to HUD pursuant to 5
U.S.C. 3105 or detailed to HUD pursuant
to 5 U.S.C. 3344.

Broadband infrastructure means ca-
bles, fiber optics, wiring, or other per-
manent (integral to the structure) in-
frastructure, including wireless infra-
structure, that is capable of providing
access to Internet connections in indi-
vidual housing units, and that meets
the definition of ‘‘advanced tele-
communications capability’” deter-
mined by the Federal Communications
Commission under section 706 of the
Telecommunications Act of 1996 (47
U.S.C. 1302).

Covered person, for purposes of 24 CFR
5, subpart I, and parts 966 and 982,
means a tenant, any member of the
tenant’s household, a guest or another
person under the tenant’s control.

Department means the Department of
Housing and Urban Development.

Drug means a controlled substance as
defined in section 102 of the Controlled
Substances Act (21 U.S.C. 802).

Drug-related criminal activity means
the illegal manufacture, sale, distribu-
tion, or use of a drug, or the possession
of a drug with intent to manufacture,
sell, distribute or use the drug.

Elderly Person means an individual
who is at least 62 years of age.
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Fair Housing Act means title VIII of
the Civil Rights Act of 1968, as amend-
ed by the Fair Housing Amendments
Act of 1988 (42 U.S.C. 3601 et seq.).

Fair Market Rent (FMR) means the
rent that would be required to be paid
in the particular housing market area
in order to obtain privately owned, de-
cent, safe and sanitary rental housing
of modest (non-luxury) nature with
suitable amenities. This Fair Market
Rent includes utilities (except tele-
phone). Separate Fair Market Rents
will be established by HUD for dwelling
units of varying sizes (number of bed-
rooms) and will be published in the
FEDERAL REGISTER in accordance with
part 888 of this title.

Family has the meaning provided this
term in §5.403, and applies to all HUD
programs unless otherwise provided in
the regulations for a specific HUD pro-
gram.

Federally assisted housing (for pur-
poses of subparts I and J of this part)
means housing assisted under any of
the following programs:

(1) Public housing;

(2) Housing receiving project-based or
tenant-based assistance under Section
8 of the U.S. Housing Act of 1937 (42
U.S.C. 14371);

(3) Housing that is assisted under sec-
tion 202 of the Housing Act of 1959, as
amended by section 801 of the National
Affordable Housing Act (12 TU.S.C.
1701q);

(4) Housing that is assisted under sec-
tion 202 of the Housing Act of 1959, as
such section existed before the enact-
ment of the National Affordable Hous-
ing Act;

(5) Housing that is assisted under sec-
tion 811 of the National Affordable
Housing Act (42 U.S.C. 8013);

(6) Housing financed by a loan or
mortgage insured under section
221(d)(3) of the National Housing Act
(12 U.S.C. 17151(d)(3)) that bears inter-
est at a rate determined under the pro-
viso of section 221(d)(5) of such Act (12
U.S.C. 17151(d)(5));

(7) Housing insured, assisted, or held
by HUD or by a State or local agency
under section 236 of the National Hous-
ing Act (12 U.S.C. 1715z-1); or

(8) Housing assisted by the Rural De-
velopment Administration under sec-
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tion 514 or section 515 of the Housing
Act of 1949 (42 U.S.C. 1483, 1484).

Gender identity means the gender
with which a person identifies, regard-
less of the sex assigned to that person
at birth and regardless of the person’s
perceived gender identity. Perceived
gender identity means the gender with
which a person is perceived to identify
based on that person’s appearance, be-
havior, expression, other gender re-
lated characteristics, or sex assigned to
the individual at birth or identified in
documents.

General Counsel means the General
Counsel of HUD.

Grantee means the person or legal en-
tity to which a grant is awarded and
that is accountable for the use of the
funds provided.

Guest, only for purposes of 24 CFR
part 5, subparts A and I, and parts 882,
960, 966, and 982, means a person tempo-
rarily staying in the unit with the con-
sent of a tenant or other member of the
household who has express or implied
authority to so consent on behalf of
the tenant. The requirements of parts
966 and 982 apply to a guest as so de-
fined.

Homeownership counseling means
housing counseling related to home-
ownership and residential mortgage
loans when provided in connection with
HUD’s Housing Counseling Program, or
required by or provided in connection
with HUD Programs as defined in
§5.111. Homeownership counseling is
housing counseling that covers the de-
cision to purchase a home, the selec-
tion and purchase of a home, issues
arising during or affecting the period of
ownership of a home (including financ-
ing, refinancing, default, and fore-
closure, and other financial decisions)
and the sale or other disposition of a
home.

Household, for purposes of 24 CFR
part 5, subpart I, and parts, 960, 966, 882,
and 982, means the family and PHA-ap-
proved live-in aide.

Housing counseling is independent, ex-
pert advice customized to the need of
the consumer to address the con-
sumer’s housing barriers and to help
achieve their housing goals and must
include the following processes: Intake;
financial and housing affordability
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analysis; an action plan, except for re-
verse mortgage counseling; and a rea-
sonable effort to have follow-up com-
munication with the client when pos-
sible. The content and process of hous-
ing counseling must meet the stand-
ards outlined in 24 CFR part 214. Home-
ownership counseling and rental coun-
seling are types of housing counseling.

HUD means the same as Department.

MSA means a metropolitan statis-
tical area.

NAHA means the Cranston-Gonzalez
National Affordable Housing Act (42
U.S.C. 12701 et seq.).

NEPA means the National Environ-
mental Policy Act of 1969 (42 U.S.C.

4321).
NOFA means Notice of Funding
Availability.

OMB means the Office of Manage-
ment and Budget.

Organizational Unit means the juris-
dictional area of each Assistant Sec-
retary, and each office head or field ad-
ministrator reporting directly to the
Secretary.

Other person under the temant’s con-
trol, for the purposes of the definition
of covered person and for parts 5, 882,
966, and 982 means that the person, al-
though not staying as a guest (as de-
fined in this section) in the unit, is, or
was at the time of the activity in ques-
tion, on the premises (as premises is de-
fined in this section) because of an in-
vitation from the tenant or other mem-
ber of the household who has express or
implied authority to so consent on be-
half of the tenant. Absent evidence to
the contrary, a person temporarily and
infrequently on the premises solely for
legitimate commercial purposes is not
under the tenant’s control.

Premises, for purposes of 24 CFR part
5, subpart I, and parts 960 and 966,
means the building or complex or de-
velopment in which the public or as-
sisted housing dwelling unit is located,
including common areas and grounds.

Public housing means housing as-
sisted under the 1937 Act, other than
under Section 8. ‘‘Public housing” in-
cludes dwelling units in a mixed fi-
nance project that are assisted by a
PHA with capital or operating assist-
ance.

Public Housing Agency (PHA) means
any State, county, municipality, or
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other governmental entity or public
body, or agency or instrumentality of
these entities, that is authorized to en-
gage or assist in the development or
operation of low-income housing under
the 1937 Act.

Rental housing counseling means
counseling related to the rental of resi-
dential property, which may include
counseling regarding future homeown-
ership opportunities when provided in
connection with HUD’s Housing Coun-
seling Program, or required under or
provided in connection with HUD Pro-
grams as defined in §5.111. Rental hous-
ing counseling may also include the de-
cision to rent, responsibilities of ten-
ancy, affordability of renting and evic-
tion prevention.

Responsible entity means:

(1) For the public housing program,
the Section 8 tenant-based assistance
program (part 982 of this title), and the
Section 8 project-based certificate or
voucher programs (part 983 of this
title), and the Section 8 moderate reha-
bilitation program (part 882 of this
title), responsible entity means the
PHA administering the program under
an ACC with HUD;

(2) For all other Section 8 programs,
responsible entity means the Section 8
project owner.

Section 8 means section 8 of the
United States Housing Act of 1937 (42
U.S.C. 14371).

Secretary means the Secretary of
Housing and Urban Development.

Sexual orientation means one’s emo-
tional or physical attraction to the
same and/or opposite sex (e.g., homo-
sexuality, heterosexuality, or bisex-
uality).

Substantial rehabilitation, for the pur-
poses of determining when installation
of broadband infrastructure is required
as part of substantial rehabilitation of
multifamily rental housing, unless oth-
erwise defined by a program, means
work that involves:

(1) Significant work on the electrical
system of the multifamily rental hous-
ing. ‘‘Significant work’” means com-
plete replacement of the electrical sys-
tem or other work for which the pre-
construction cost estimate is equal to
or greater than 75 percent of the cost of
replacing the entire electrical system.
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In the case of multifamily rental hous-
ing with multiple buildings with more
than 4 units, ‘“‘entire system’’ refers to
the electrical system of the building
undergoing rehabilitation; or

(2) Rehabilitation of the multifamily
rental housing in which the pre-con-
struction estimated cost of the reha-
bilitation is equal to or greater than 75
percent of the total estimated cost of
replacing the multifamily rental hous-
ing after the rehabilitation is com-
plete. In the case of multifamily rental
housing with multiple buildings with
more than 4 units, the replacement
cost must be the replacement cost of
the building undergoing rehabilitation.

URA means the Uniform Relocation
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (42 U.S.C. 4201-
4655).

Violent criminal activity means any
criminal activity that has as one of its
elements the use, attempted use, or
threatened use of physical force sub-
stantial enough to cause, or be reason-
ably likely to cause, serious bodily in-
jury or property damage.

[61 FR 5202, Feb. 9, 1996, as amended at 63 FR
23853, Apr. 30, 1998; 65 FR 16715, Mar. 29, 2000;
66 FR 28791, May 24, 2001; 77 FR 5674, Feb. 3,
2012; 81 FR 64782, Sept. 21, 2016; 81 FR 90657,
Dec. 14, 2016; 81 FR 92635, Dec. 20, 2016]

§5.105

The requirements set forth in this
section apply to all HUD programs, ex-
cept as may be otherwise noted in the
respective program regulations in title
24 of the CFR, or unless inconsistent
with statutes authorizing certain HUD
programs:

(a) Nondiscrimination and equal oppor-
tunity. (1) The Fair Housing Act (42
U.S.C. 3601-19) and implementing regu-
lations at 24 CFR part 100 et seq.; Exec-
utive Order 11063, as amended by Exec-
utive Order 12259 (3 CFR, 1959-1963
Comp., p. 6562 and 3 CFR, 1980 Comp., p.
307) (Equal Opportunity in Housing
Programs) and implementing regula-
tions at 24 CFR part 107; title VI of the
Civil Rights Act of 1964 (42 U.S.C. 2000d-
2000d-4) (Nondiscrimination in Feder-
ally Assisted Programs) and imple-
menting regulations at 24 CFR part 1;
the Age Discrimination Act of 1975 (42
U.S.C. 6101-6107) and implementing reg-
ulations at 24 CFR part 146; section 504

Other Federal requirements.
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of the Rehabilitation Act of 1973 (29
U.S.C. 794) and implementing regula-
tions at part 8 of this title; title II of
the Americans with Disabilities Act, 42
U.S.C. 12101 et seq.; 24 CFR part 8; Exec-
utive Order 11246, as amended by Exec-
utive Orders 11375, 11478, 12086, and
12107 (3 CFR, 1964-1965 Comp., p. 339; 3
CFR, 1966-1970 Comp., p. 684; 3 CFR,
1966-1970 Comp., p. 803; 3 CFR, 1978
Comp., p. 230; and 3 CFR, 1978 Comp., p.
264, respectively) (Equal Employment
Opportunity Programs) and imple-
menting regulations at 41 CFR chapter
60; Executive Order 11625, as amended
by Executive Order 12007 (3 CFR, 1971-
1975 Comp., p. 616 and 3 CFR, 1977
Comp., p. 139) (Minority Business En-
terprises); Executive Order 12432 (3
CFR, 1983 Comp., p. 198) (Minority
Business Enterprise Development); and
Executive Order 12138, as amended by
Executive Order 12608 (3 CFR, 1977
Comp., p. 393 and 3 CFR, 1987 Comp., p.
245) (Women’s Business Enterprise).

(2) Equal access to HUD-assisted or -in-
sured housing. A determination of eligi-
bility for housing that is assisted by
HUD or subject to a mortgage insured
by HUD shall be made in accordance
with the eligibility requirements pro-
vided for such program by HUD, and
such housing shall be made available
without regard to actual or perceived
sexual orientation, gender identity, or
marital status.

(b) Disclosure requirements. The disclo-
sure requirements and prohibitions of
31 U.S.C. 1352 and implementing regula-
tions at 24 CFR part 87; and the re-
quirements for funding competitions
established by the Department of Hous-
ing and Urban Development Reform
Act of 1989 (42 U.S.C. 3531 et seq.).

(c) Debarred, suspended, or ineligible
contractors and participants. The pro-
hibitions at 2 CFR part 2424 on the use
of debarred, suspended, or ineligible
contractors and participants.

(d) Drug-free workplace. The Drug-
Free Workplace Act of 1988 (41 U.S.C.
701, et seq.) and HUD’s implementing
regulations at 2 CFR part 2429.

[61 FR 5202, Feb. 9, 1996, as amended at 65 FR
16715, Mar. 29, 2000; 72 FR 73491, Dec. 27, 2007;
76 FR 45167, July 28, 2011; 77 FR 5674, Feb. 3,
2012; 81 FR 64782, Sept. 21, 2016; 81 FR 80993,
Nov. 17, 2016; 85 FR 61562, Sept. 29, 2020]
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§5.106 Equal access in accordance
with the individual’s gender iden-
tity in community planning and de-
velopment programs.

(a) Applicability. This section applies
to assistance provided under Commu-
nity Planning and Development (CPD)
programs, including assistance under
the following CPD programs: HOME In-
vestment Partnerships program (24
CFR part 92), Housing Trust Fund pro-
gram (24 CFR part 93), Community De-
velopment Block Grant program (24
CFR part 570), Housing Opportunities
for Persons With AIDS program (24
CFR part 574), Emergency Solutions
Grants program (24 CFR part 576), Con-
tinuum of Care program (24 CFR part
578), or Rural Housing Stability Assist-
ance Program (24 CFR part 579). The
requirements of this section apply to
recipients and subrecipients, as well as
to owners, operators, and managers of
shelters and other buildings and facili-
ties and providers of services funded in
whole or in part by any CPD program.

(b) Equal access in accordance with
gender identity. The admissions, occu-
pancy, and operating policies and pro-
cedures of recipients, subrecipients,
owners, operators, managers, and pro-
viders identified in paragraph (a) of
this section, including policies and pro-
cedures to protect privacy, health,
safety, and security, shall be estab-
lished or amended, as necessary, and
administered in a nondiscriminatory
manner to ensure that:

(1) Equal access to CPD programs,
shelters, other buildings and facilities,
benefits, services, and accommodations
is provided to an individual in accord-
ance with the individual’s gender iden-
tity, and in a manner that affords
equal access to the individual’s family;

(2) An individual is placed, served,
and accommodated in accordance with
the gender identity of the individual;

(3) An individual is not subjected to
intrusive questioning or asked to pro-
vide anatomical information or docu-
mentary, physical, or medical evidence
of the individual’s gender identity; and

(4) Eligibility determinations are
made and assisted housing is made
available in CPD programs as required
by §5.105(a)(2).

(c) Placement and accommodation in
temporary, emergency shelters and other
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buildings and facilities with shared sleep-
ing quarters or shared bathing facilities—
(1) Placement and accommodation. Place-
ment and accommodation of an indi-
vidual in temporary, emergency shel-
ters and other buildings and facilities
with physical limitations or configura-
tions that require and are permitted to
have shared sleeping quarters or shared
bathing facilities shall be made in ac-
cordance with the individual’s gender

identity.
(2) Post-admission accommodations. A
recipient, subrecipient, owner, oper-

ator, manager, or provider must take
nondiscriminatory steps that may be
necessary and appropriate to address
privacy concerns raised by residents or
occupants and, as needed, update its
admissions, occupancy, and operating
policies and procedures in accordance
with paragraph (b) of this section.

(d) Documentation and record reten-
tion. Providers shall document and
maintain records of compliance with
the requirements in paragraph (b) of
this section for a period of 5 years.

[81 FR 64782, Sept. 21, 2016]

§5.107 Audit requirements for non-
profit organizations.

Non-profit organizations subject to
regulations in the part 200 and part 800
series of title 24 of the CFR shall com-
ply with the audit requirements of 2
CFR part 200, subpart F. For HUD pro-
grams, a non-profit organization is the
mortgagor or owner (as these terms are
defined in the regulations in the part
200 and part 800 series) and not a re-
lated or affiliated organization or enti-
ty.

[62 FR 61617, Nov. 18, 1997, as amended at 80
FR 75934, Dec. 7, 2015]

§5.109 Equal participation of faith-
based organizations in HUD pro-
grams and activities.

(a) Purpose. Consistent with Execu-
tive Order 13279, entitled ‘‘Equal Pro-
tection of the Laws for Faith-Based
and Community Organizations,” as
amended by Executive Order 13559, en-
titled ‘‘Fundamental Principles and
Policymaking Criteria for Partnerships
With Faith-Based and Other Neighbor-
hood Organizations,” and as amended
by Executive Order 13831, entitled ‘‘Es-
tablishment of a White House Faith
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and Opportunity Initiative,” this sec-
tion describes requirements for ensur-
ing the equal participation of faith-
based organizations in HUD programs
and activities. These requirements
apply to all HUD programs and activi-
ties, including all of HUD’s Native
American Programs, except as may be
otherwise noted in the respective pro-
gram regulations in title 24 of the Code
of Federal Regulations (CFR), or unless
inconsistent with certain HUD pro-
gram authorizing statutes.

(b) Definitions. The following defini-
tions apply to this section:

Direct Federal financial assistance
means Federal financial assistance pro-
vided when a Federal Government
agency or an intermediary, as defined
in this section, selects the provider and
either purchases services from that
provider (i.e., via a contract) or awards
funds to that provider to carry out an
activity (e.g., via grant, sub-grant, sub-
award, or cooperative agreement). The
recipients of sub-grants or sub-awards
that receive Federal financial assist-
ance through State-administered pro-
grams (e.g., flow-through programs) are
considered recipients of direct Federal
financial assistance. In general, Fed-
eral financial assistance shall be treat-
ed as direct, unless it meets the defini-
tion of indirect Federal financial as-
sistance.

Federal financial assistance means as-
sistance that non-Federal entities re-
ceive or administer in the forms of
grants, contracts, loans, loan guaran-
tees, property, cooperative agreements,
food commodities, direct appropria-
tions, or other assistance, but does not
include a tax credit, deduction, or ex-
emption.

Indirect Federal financial assistance
means Federal financial assistance pro-
vided when the choice of the provider is
placed in the hands of the beneficiary,
and the cost of that service is paid
through a voucher, certificate, or other
similar means of Government-funded
payment. Federal financial assistance
provided to an organization is consid-
ered indirect when the Government
program through which the beneficiary
receives the voucher, certificate, or
other similar means of Government-
funded payment is neutral toward reli-
gion meaning that it is available to
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providers without regard to the reli-
gious or non-religious nature of the in-
stitution and there are no program in-
centives that deliberately skew for or
against religious or secular providers;
and the organization receives the as-
sistance as a result of a genuine, inde-
pendent choice of the beneficiary.

Intermediary means an entity, includ-
ing a nongovernmental organization,
acting under a contract, grant, or
other agreement with the Federal Gov-
ernment or with a State, tribal or local
government that accepts Federal finan-
cial assistance and distributes that as-
sistance to other entities that, in turn,
carry out activities under HUD pro-
grams.

Religious exercise has the meaning
given to the term in 42 U.S.C. 2000cc-
5(T(A).

(c) Equal participation of faith-based
organications in HUD programs and ac-
tivities. Faith-based organizations are
eligible, on the same basis as any other
organization, to participate in any
HUD program or activity, considering
any permissible accommodations, par-
ticularly under the Religious Freedom
Restoration Act. Neither the Federal
Government, nor a State, tribal or
local government, nor any other entity
that administers any HUD program or
activity, shall discriminate against an
organization on the basis of the organi-
zation’s religious character, affiliation,
or lack thereof, or on the basis of the
organization’s religious exercise. For
purposes of this part, to discriminate
against an organization on the basis of
the organization’s religious exercise
means to disfavor an organization, in-
cluding by failing to select an organi-
zation, disqualifying an organization,
or imposing any condition or selection
criterion that otherwise disfavors or
penalizes an organization in the selec-
tion process or has such an effect:

(1) Because of conduct that would not
be considered grounds to disfavor a sec-
ular organization;

(2) Because of conduct that must or
could be granted an appropriate accom-
modation in a manner consistent with
RFRA (42 U.S.C. 2000bb through 2000bb—
4) or the Religion Clauses of the First
Amendment to the Constitution; or
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(3) Because of the actual or suspected
religious motivation of the organiza-
tion’s religious exercise.

(4) In addition, decisions about
awards of Federal financial assistance
must be free from political interference
or even the appearance of such inter-
ference and must be made on the basis
of merit, not based on the organiza-
tion’s religious character, affiliation,
or lack thereof, or based on the organi-
zation’s religious exercise. Notices of
funding availability, grant agreements,
and cooperative agreements shall in-
clude language substantially similar to
that in appendix A to this subpart,
where faith-based organizations are eli-
gible for such opportunities.

(d) Independence and identity of faith-
based organizations. (1) A faith-based or-
ganization that applies for, or partici-
pates in, a HUD program or activity
supported with Federal financial as-
sistance retains its autonomy, right of
expression, religious character, author-
ity over its governance, and independ-
ence, and may continue to carry out its
mission, including the definition, de-
velopment, practice, and expression of
its religious beliefs. A faith-based orga-
nization that receives Federal financial
assistance from HUD does not lose the
protections of law.

NOTE 1 TO PARAGRAPH (d)(1): Memorandum
for All Executive Departments and Agencies,
From the Attorney General, ‘‘Federal Law
Protections for Religious Liberty’ (Oct. 6,
2017) (describing Federal law protections for
religious liberty).

(2) A faith-based organization that
receives direct Federal financial assist-
ance may use space (including a sanc-
tuary, chapel, prayer hall, or other
space) in its facilities (including a tem-
ple, synagogue, church, mosque, or
other place of worship) to carry out ac-
tivities under a HUD program without
concealing, altering, or removing reli-
gious art, icons, scriptures, or other re-
ligious symbols. In addition, a faith-
based organization participating in a
HUD program or activity retains its
authority over its internal governance,
and may retain religious terms in its
organization’s name, select its board
members and employees on the basis of
their acceptance of or adherence to the
religious tenets of the organization
consistent with paragraph (i) of this
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section), and include religious ref-
erences in its organization’s mission
statements and other governing docu-
ments.

(e) Explicitly religious activities. If an
organization engages in explicitly reli-
gious activities (including activities
that involve overt religious content
such as worship, religious instruction,
or proselytization), the explicitly reli-
gious activities must be offered sepa-
rately, in time or location, from the
programs or activities supported by di-
rect Federal financial assistance and
participation must be voluntary for the
beneficiaries of the programs or activi-
ties that receive direct Federal finan-
cial assistance. The use of indirect
Federal financial assistance is not sub-
ject to this restriction. Nothing in this
part restricts HUD’s authority under
applicable Federal law to fund activi-
ties, that can be directly funded by the
Government consistent with the Estab-
lishment Clause of the U.S. Constitu-
tion.

(f) Intermediary responsibilities to en-
sure equal participation of faith-based or-
ganications in HUD programs. If an
intermediary—acting under a contract,
grant, or other agreement with the
Federal Government or with a State,
tribal or local government that is ad-
ministering a program supported by
Federal financial assistance—is given
the authority to select a nongovern-
mental organization to receive Federal
financial assistance under a contract,
grant, sub-grant, sub-award, or cooper-
ative agreement, the intermediary
must ensure that such organization
complies with the requirements of this
section. If the intermediary is a non-
governmental organization, it retains
all other rights of a nongovernmental
organization under the program’s stat-
utory and regulatory provisions.

(g) Nondiscrimination requirements.
Any organization that receives Federal
financial assistance under a HUD pro-
gram or activity shall not, in providing
services with such assistance or car-
rying out activities with such assist-
ance, discriminate against a bene-
ficiary or prospective beneficiary on
the basis of religion, religious belief, a
refusal to hold a religious belief, or a
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refusal to attend or participate in a re-
ligious practice. However, an organiza-
tion that participates in a program
funded by indirect Federal financial as-
sistance need not modify its program
or activities to accommodate a bene-
ficiary who chooses to expend the indi-
rect aid on the organization’s program
and may require attendance at all ac-
tivities that are fundamental to the
program.

(h) No additional assurances from faith-
based organizations. A faith-based orga-
nization is not rendered ineligible by
its religious nature to access and par-
ticipate in HUD programs. Absent reg-
ulatory or statutory authority, no no-

tice of funding availability, grant
agreement, cooperative agreement,
covenant, memorandum of under-

standing, policy, or regulation that is
used by HUD or a recipient or inter-
mediary in administering Federal fi-
nancial assistance from HUD shall re-
quire otherwise eligible faith-based or-
ganizations to provide assurances or
notices where they are not required of
similarly situated secular organiza-
tions. All organizations that partici-
pate in HUD programs or activities, in-
cluding organizations with religious
character or affiliations, must carry
out eligible activities in accordance
with all program requirements, subject
to any required or appropriate accom-
modation, particularly under the Reli-
gious Freedom Restoration Act, and
other applicable requirements gov-
erning the conduct of HUD-funded ac-
tivities, including those prohibiting
the use of direct financial assistance to
engage in explicitly religious activi-
ties. No notice of funding availability,
grant agreement, cooperative agree-
ment, covenant, memorandum of un-
derstanding, policy, or regulation that
is used by HUD or a recipient or inter-
mediary in administering financial as-
sistance from HUD shall disqualify oth-
erwise eligible faith-based organiza-
tions from participating in HUD’s pro-
grams or activities because such orga-
nization is motivated or influenced by
religious faith to provide such pro-
grams and activities, or because of its
religious character or affiliation, or on
grounds that discriminate against an
organization on the basis of the organi-
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zation’s religious exercise, as defined
in this part.

(i) Ezxemption from Title VII employ-
ment discrimination requirements. A reli-
gious organization’s exemption from
the Federal prohibition on employment
discrimination on the basis of religion,
set forth in section 702(a) of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-1), is
not forfeited when the organization
participates in a HUD program. Some
HUD programs, however, contain inde-
pendent statutory provisions that im-
pose certain nondiscrimination re-
quirements on all grantees. Accord-
ingly, grantees should consult with the
appropriate HUD program office to de-
termine the scope of applicable re-
quirements.

(j) Acquisition, construction, and reha-
bilitation of structures. Direct Federal fi-
nancial assistance may be used for the
acquisition, construction, or rehabili-
tation of structures only to the extent
that those structures are used for con-
ducting eligible activities under a HUD
program or activity. Where a structure
is used for both eligible and explicitly
religious activities (including activi-
ties that involve overt religious con-
tent such as worship, religious instruc-
tion, or proselytization), direct Federal
financial assistance may not exceed
the cost of the share of acquisition,
construction, or rehabilitation attrib-
utable to eligible activities in accord-
ance with the cost accounting require-
ments applicable to the HUD program
or activity. However, acquisition, con-
struction, or rehabilitation of sanc-
tuaries, chapels, or other rooms that a
HUD-funded faith-based organization
uses as its principal place of worship,
may not be paid with direct Federal fi-
nancial assistance. Disposition of real
property by a faith-based organization
after its use for an authorized purpose,
or any change in use of the property
from an authorized purpose, is subject
to Government-wide regulations gov-
erning real property disposition (2 CFR
part 200, subpart D) and the HUD pro-
gram regulations, as directed by HUD.

(k) Commingling of Federal and State,
tribal, and local funds. If a State, tribal,
or local government voluntarily con-
tributes its own funds to supplement
direct Federal financial assistance for
an activity, the State, tribal or local
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government has the option to seg-
regate those funds or commingle them
with the direct Federal financial as-
sistance. However, if the funds are
commingled, the requirements of this
section apply to all of the commingled
funds. Further, if a State, tribal, or
local government is required to con-
tribute matching funds to supplement
direct Federal financial assistance for
an activity, the matching funds are
considered commingled with the direct
Federal financial assistance and, there-
fore, subject to the requirements of
this section. Some HUD programs’ re-
quirements govern any activity as-
sisted under those programs. Accord-
ingly, recipients should consult with
the appropriate HUD program office to
determine the scope of applicable re-
quirements.

(1) Tax exempt organizations. In gen-
eral, HUD does not require that a re-
cipient, including a faith-based organi-
zation, obtain tax-exempt status under
section 501(c)(3) of the Internal Rev-
enue Code to be eligible for funding
under HUD programs. Many grant pro-
grams, however, do require an organi-
zation to be a nonprofit organization in
order to be eligible for funding. Notices
of funding availability that require or-
ganizations to have nonprofit status
will specifically so indicate in the eli-
gibility section of the notice of funding
availability. In addition, if any notice
of funding availability requires an or-
ganization to maintain tax-exempt sta-
tus, it will expressly state the statu-
tory authority for requiring such sta-
tus. Applicants should consult with the
appropriate HUD program office to de-
termine the scope of any applicable re-
quirements. In HUD programs in which
an applicant must show that it is a
nonprofit organization but this is not
statutorily defined, the applicant may
do so by any of the following means:

(1) Proof that the Internal Revenue
Service currently recognizes the appli-
cant as an organization to which con-
tributions are tax deductible under sec-
tion 501(c)(3) of the Internal Revenue
Code;

(2) A statement from a State or other
governmental taxing body or the State
secretary of State certifying that—
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(i) The organization is a nonprofit or-
ganization operating within the State;
and

(ii) No part of its net earnings may
benefit any private shareholder or indi-
vidual;

(3) A certified copy of the applicant’s
certificate of incorporation or similar
document that clearly establishes the
nonprofit status of the applicant;

(4) Any item described in paragraphs
(1)(1) through (3) of this section, if that
item applies to a State or national par-
ent organization, together with a
statement by the State or parent orga-
nization that the applicant is a local
nonprofit affiliate; or

(5) For an entity that holds a sin-
cerely held religious belief that it can-
not apply for a determination as an en-
tity that is tax-exempt under section
501(c)(3) of the Internal Revenue Code,
evidence sufficient to establish that
the entity would otherwise qualify as a
nonprofit organization under para-
graphs (1)(1) through (4) of this section.

(m) Rule of construction. Neither HUD
nor any recipient or other inter-
mediary receiving funds under any
HUD program or activity shall con-
strue these provisions in such a way as
to advantage or disadvantage faith-
based organizations affiliated with his-
toric or well-established religions or
sects in comparison with other reli-
gions or sects.

[69 FR 41717, July 9, 2004, as amended at 80
FR 75934, Dec. 7, 2015; 81 FR 19416, Apr. 4,
2016; 85 FR 82315, Dec. 17, 2020]

§5.110 Waivers.

Upon determination of good cause,
the Secretary may, subject to statu-
tory limitations, waive any provision
of this title and delegate this authority
in accordance with section 106 of the
Department of Housing and Urban De-
velopment Reform Act of 1989 (42
U.S.C. 3535(q)).

§5.111 Housing counseling.

(a) Any housing counseling, including
homeownership counseling or rental
housing counseling, as defined in
§5.100, required under or provided in
connection with any program adminis-
tered by HUD shall be provided only by
organizations and counselors certified
by the Secretary under 24 CFR part 214
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to provide housing counseling,
sistent with 12 U.S.C. 1701x.

(b) For purposes of this section, re-
quired under or provided in connection
with any program administered by HUD
means:

(1) Housing counseling required by
statute, regulation, Notice of Funding
Availability (NOFA), or otherwise re-
quired by HUD;

(2) Housing counseling that is funded
under a HUD program;

(3) Housing counseling that is re-
quired by a grantee or subgrantee of a
HUD program as a condition of receiv-
ing assistance under the HUD program;
or

(4) Housing counseling to which a
family assisted under a HUD program
is referred, by a grantee or subgrantee
of the HUD program.

[81 FR 90657, Dec. 14, 2016]

con-

AFFIRMATIVELY FURTHERING FAIR
HousING

SOURCE: Sections 5.150 through 5.180 appear
at 80 FR 42352, July 16, 2015, unless otherwise
noted.

§5.150 Affirmatively Further Fair

Housing; Definition.

(a) The phrase ‘‘fair housing’ in 42
U.S.C. 5304(b)(2), 5306(d)(7)(B),
12705(b)(15), and 1437c-1(d)(16) means
housing that, among other attributes,
is affordable, safe, decent, free of un-
lawful discrimination, and accessible
as required under civil rights laws.

(b) The phrase ‘‘affirmatively fur-
ther”’ in 42 U.S.C. 5304(b)(2),
5306(d)(7)(B), 12705(b)(15), and 1437c-
1(d)(16) means to take any action ra-
tionally related to promoting any at-
tribute or attributes of fair housing as
defined in the preceding subsection.

[85 FR 47905, Aug. 7, 2020]

§5.151 AFFH certifications.

A HUD program participant’s certifi-
cation that it will affirmatively fur-
ther fair housing is sufficient if the
participant takes, in the relevant pe-
riod, any action that is rationally re-
lated to promoting one or more at-
tributes of fair housing as defined in
section 5.150(a). Nothing in this para-
graph relieves jurisdictions of their
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other obligations under civil rights and
fair housing statutes and regulations.

[85 FR 47905, Aug. 7, 2020]
§§5.152-5.180 [Reserved]

APPENDIX A TO SUBPART A OF PART 5—
NOTICE OF FUNDING AVAILABILITY

(a) Faith-based organizations may apply
for this award on the same basis as any other
organization, as set forth at, and subject to
the protections and requirements of 42 U.S.C.
2000bb et seq., HUD will not, in the selection
of recipients, discriminate against an organi-
zation on the basis of the organization’s reli-
gious character, affiliation, or exercise.

(b) A faith-based organization that partici-
pates in this program will retain its inde-
pendence, and may continue to carry out its
mission consistent with religious freedom
and conscience protections in Federal law,
including the Free Speech and Free Exercise
Clauses of the Constitution, 42 U.S.C. 2000bb
et seq., 42 U.S.C. 238n, 42 U.S.C. 18113, 42
U.S.C. 2000e-1(a) and 2000e-2(e), 42 U.S.C.
12113(d), and the Weldon Amendment, among
others. Religious accommodations may also
be sought under many of these religious free-
dom and conscience protection laws, particu-
larly under the Religious Freedom Restora-
tion Act.

(c) A faith-based organization may not use
direct financial assistance from HUD to sup-
port or engage in any explicitly religious ac-
tivities except where consistent with the Es-
tablishment Clause and any other applicable
requirements. Such an organization also
may not, in providing services funded by
HUD, discriminate against a beneficiary or
prospective program beneficiary on the basis
of religion, religious belief, a refusal to hold
a religious belief, or a refusal to attend or
participate in a religious practice.

[85 FR 82137, Dec. 17, 2020]

Subpart B—Disclosure and
Verification of Social Security
Numbers and Employer Iden-

fification Numbers; Proce-
dures for Obtaining Income
Information

AUTHORITY: 42 U.S.C. 3535(d), 3543, 3544, and
11901 et seq.

SOURCE: 61 FR 11113, Mar. 18, 1996, unless
otherwise noted.
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§5.210 Purpose, applicability, and Fed-
eral preemption.

(a) Purpose. This subpart B requires
applicants for and participants in cov-
ered HUD programs to disclose, and
submit documentation to verify, their
Social Security Numbers (SSNs). This
subpart B also enables HUD and PHAs
to obtain income information about ap-
plicants and participants in the cov-
ered programs through computer
matches with State Wage Information
Collection Agencies (SWICAs) and Fed-
eral agencies, in order to verify an ap-
plicant’s or participant’s eligibility for
or level of assistance. The purpose of
this subpart B is to enable HUD to de-
crease the incidence of fraud, waste,
and abuse in the covered programs.

(b) Applicability. (1) This subpart B
applies to mortgage and loan insurance
and coinsurance and housing assistance
programs contained in chapter II, sub-
chapter B, and chapters VIII and IX of
this title.

(2) The information covered by con-
sent forms described in this subpart in-
volves income information from
SWICAs, and wages, net earnings from
self-employment, payments of retire-
ment income, and unearned income as
referenced at 26 U.S.C. 6103. In addi-
tion, consent forms may authorize the
collection of other information from
applicants and participants to deter-
mine eligibility or level of benefits.

(c) Federal preemption. This subpart B
preempts any State law, including re-
strictions and penalties, that governs
the collection and use of income infor-
mation to the extent State law is in-
consistent with this subpart.

[61 FR 11113, Mar. 18, 1996, as amended at 65
FR 16715, Mar. 29, 2000]

§5.212 Compliance with the Privacy
Act and other requirements.

(a) Compliance with the Privacy Act.
The collection, maintenance, use, and
dissemination of SSNs, EINs, any in-
formation derived from SSNs and Em-
ployer Identification Numbers (EINSs),
and income information under this sub-
part shall be conducted, to the extent
applicable, in compliance with the Pri-
vacy Act (b U.S.C. 552a) and all other
provisions of Federal, State, and local
law.
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(b) Privacy Act notice. All assistance
applicants shall be provided with a Pri-
vacy Act notice at the time of applica-
tion. All participants shall be provided
with a Privacy Act notice at each an-
nual income recertification.

§5.214 Definitions.

In addition to the definitions in
§5.100, the following definitions apply
to this subpart B:

Assistance applicant. Except as ex-
cluded pursuant to 42 U.S.C. 3543(b) and
3544(a)(2), this term means the fol-
lowing:

(1) For any program under 24 CFR
parts 215, 221, 236, 290, or 891, or any
program under Section 8 of the 1937
Act: A family or individual that seeks
rental assistance under the program.

(2) For the public housing program: A
family or individual that seeks admis-
sion to the program.

(3) For any program under 24 CFR
part 235: A homeowner or cooperative
member seeking homeownership assist-
ance (including where the individual
seeks to assume an existing mortgage).

Computer match means the automated
comparison of data bases containing
records about individuals.

Computer matching agreement means
the agreement that describes the re-
sponsibilities and obligations of the
parties participating in a computer
match.

Consent form means any consent form
approved by HUD to be signed by as-
sistance applicants and participants for
the purpose of obtaining income infor-
mation from employers and SWICAS;
return information from the Social Se-
curity Administration (including
wages, net earnings from self-employ-
ment, and payments of retirement in-
come), as referenced at 26 U.S.C.
6103(1)(7)(A); and return information for
unearned income from the Internal
Revenue Service, as referenced at 26
U.S.C. 6103(1)(7)(B). The consent forms
expire after a certain time and may au-
thorize the collection of other informa-
tion from assistance applicants or par-
ticipants to determine eligibility or
level of benefits as provided in
§§813.109, 913.109, and 950.315 of this
title.
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Employer Identification Number (EIN)
means the nine-digit taxpayer identi-
fying number that is assigned to an in-
dividual, trust, estate, partnership, as-
sociation, company, or corporation
pursuant to sections 6011(b), or cor-
responding provisions of prior law, or
6109 of the Internal Revenue Code.

Entity applicant. (1) Except as ex-
cluded pursuant to 42 U.S.C. 3543(b),
3544(a)(2), and paragraph (2) of this defi-
nition, this term means a partnership,
corporation, or any other association
or entity, other than an individual
owner applicant, that seeks to partici-
pate as a private owner in any of the
following:

(i) The project-based assistance pro-
grams under Section 8 of the 1937 Act;

(ii) The programs in 24 CFR parts 215,
221, or 236; or

(iii) The other mortgage and loan in-
surance programs in 24 CFR parts 201
through 267, except that the term ‘‘en-
tity applicant’” does not include a
mortgagee or lender.

(2) The term does not include a public
entity, such as a PHA, THA, or State
Housing Finance Agency.

Federal agency means a department of
the executive branch of the Federal
Government.

Income information means informa-
tion relating to an individual’s income,
including:

(1) All employment income informa-
tion known to current or previous em-
ployers or other income sources that
HUD or the processing entity deter-
mines is necessary for purposes of de-
termining an assistance applicant’s or
participant’s eligibility for, or level of
assistance in, a covered program;

(2) All information about wages, as
defined in the State’s unemployment
compensation law, including any So-
cial Security Number; name of the em-
ployee; quarterly wages of the em-
ployee; and the name, full address,
telephone number, and, when known,
Employer Identification Number of an

employer reporting wages under a
State unemployment compensation
law;

(3) With respect to unemployment
compensation:

(i) Whether an individual is receiv-
ing, has received, or has applied for un-
employment compensation;
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(ii) The amount of unemployment
compensation the individual is receiv-
ing or is entitled to receive; and

(iii) The period with respect to which
the individual actually received such
compensation;

(4) Unearned IRS income and self-em-
ployment, wages and retirement in-
come as described in the Internal Rev-
enue Code, 26 U.S.C. 6103(1)(7); and

(5) Wage, social security (Title II),
and supplemental security income
(Title XVI) data obtained from the So-
cial Security Administration.

Individual owner applicant. Except as
excluded pursuant to 42 U.S.C. 3543(b),
3544(a)(2), or paragraph (2) of this defi-
nition, this term means:

(1) An individual who seeks to par-
ticipate as a private owner in any of:

(i) The project-based assistance pro-
grams under Section 8 of the 1937 Act;
or

(ii) The programs in 24 CFR parts 215,
221, 235 (without homeownership assist-
ance), or 236, including where the indi-
vidual seeks to assume an existing
mortgage; or

(2) An individual who:

(i) Either: (A) Applies for a mortgage
or loan insured or coinsured under any
of the programs referred to in para-
graph (1)(iii) of the definition of ‘“‘enti-
ty applicant’ in this section; or

(B) Seeks to assume an eXxisting
mortgage or loan; and

(ii) Intends to hold the mortgaged
property in his or her individual right.

IRS means the Internal Revenue
Service.

Owner means the person or entity (or
employee of an owner) that leases an
assisted dwelling unit to an eligible
family and includes, when applicable, a
mortgagee.

Participant. Except as excluded pursu-
ant to 42 U.S.C. 3543(b) and 3544(a)(2),
this term has the following meaning:

(1) For any program under 24 CFR
part 891, or Section 8 of the 1937 Act: A
family receiving rental assistance
under the program;

(2) For the public housing program: A
family or individual that is assisted
under the program;

(3) For 24 CFR parts 215, 221, 236, and
290: A tenant or qualified tenant under
any of the programs; and
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(4) For 24 CFR part 235: A homeowner
or a cooperative member receiving
homeownership assistance.

Processing entity means the person or
entity that, under any of the programs
covered under this subpart B, is respon-
sible for making eligibility and related
determinations and an income reexam-
ination. (In the Section 8 and public
housing programs, the ‘‘processing en-
tity”’ is the ‘‘responsible entity’ as de-
fined in §5.100.)

Social Security Number (SSN) means
the nine-digit number that is assigned
to a person by the Social Security Ad-
ministration and that identifies the
record of the person’s earnings re-
ported to the Social Security Adminis-
tration. The term does not include a
number with a letter as a suffix that is
used to identify an auxiliary bene-
ficiary.

SSA means the Social Security Ad-
ministration.

State  Wage Information Collection
Agency (SWICA) means the State agen-
cy, including any Indian tribal agency,
receiving quarterly wage reports from
employers in the State, or an alter-
native system that has been deter-
mined by the Secretary of Labor to be
as effective and timely in providing
employment-related income and eligi-
bility information.

[61 FR 11113, Mar. 18, 1996, as amended at 63
FR 23853, Apr. 30, 1998; 66 FR 16715, Mar. 29,
2000]

DISCLOSURE AND VERIFICATION OF SO-
CIAL SECURITY NUMBERS AND EM-
PLOYER IDENTIFICATION NUMBERS FOR
APPLICANTS AND PARTICIPANTS IN
CERTAIN HUD PROGRAMS

§5.216 Disclosure and verification of
Social Security and Employer Iden-
tification Numbers.

(a) General. The requirements of this
section apply to applicants and partici-
pants as described in this section, ex-
cept that this section is inapplicable to
individuals who do not contend eligible
immigration status under subpart E of
this part (see §5.508).

(b) Disclosure required of assistance ap-
plicants. KEach assistance applicant
must submit the following information
to the processing entity when the as-
sistance applicant’s eligibility under
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the program involved is being deter-
mined.

(1) The complete and accurate SSN
assigned to the assistance applicant
and to each member of the assistance
applicant’s household; and

(2) The documentation referred to in
paragraph (g)(1) of this section to
verify each such SSN.

(c) Disclosure required of individual
owner applicants. Bach individual owner
applicant must submit the following
information to the processing entity
when the individual owner applicant’s
eligibility under the program involved
is being determined:

(1) The complete and accurate SSN
assigned to the individual owner appli-
cant and to each member of the indi-
vidual owner applicant’s household
who will be obligated to pay the debt
evidenced by the mortgage or loan doc-
uments; and

(2) The documentation referred to in
paragraph (g)(1) of this section to
verify each such SSN.

(d) Disclosure required of certain offi-
cials of entity applicants. Each officer,
director, principal stockholder, or
other official of an entity applicant
must submit the following information
to the processing entity when the enti-
ty applicant’s eligibility under the pro-
gram involved is being determined:

(1) The complete and accurate SSN
assigned to each such individual; and

(2) The documentation referred to in
paragraph (g)(1) of this section to
verify each SSN.

(e) Disclosure required of participants—
(1) Initial disclosure. (i) Each partici-
pant, except those age 62 or older as of
January 31, 2010, whose initial deter-
mination of eligibility was begun be-
fore January 31, 2010, must submit the
information described in paragraph
(e)(1)(ii) of this section, if the partici-
pant has:

(A) Not previously disclosed a SSN;

(B) Previously disclosed a SSN that
HUD or the SSA determined was in-
valid; or

(C) Been issued a new SSN.

(ii) Bach participant subject to the
disclosure requirements under para-
graph (e)(1)(i) of this section must sub-
mit the following information to the
processing entity at the next interim
or regularly scheduled reexamination
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or recertification of family composi-
tion or income, or other reexamination
or recertification for the program in-
volved:

(A) The complete and accurate SSN
assigned to the participant and to each
member of the participant’s household;
and

(B) The documentation referred to in
paragraph (g)(1) of this section to
verify each such SSN.

(2) Subsequent disclosure. Once a par-
ticipant has disclosed and the proc-
essing entity has verified each SSN,
the following rules apply:

(1) Addition of mew household member
who is at least 6 years of age or under the
age of 6 and has an assigned SSN. When
the participant requests to add a new
household member who is at least 6
years of age, or is under the age of 6
and has an assigned SSN, the partici-
pant must provide the following to the
processing entity at the time of the re-
quest, or at the time of processing the
interim reexamination or recertifi-
cation of family composition that in-
cludes the new member(s):

(A) The complete and accurate SSN
assigned to each new member; and

(B) The documentation referred to in
paragraph (g)(1) of this section to
verify the SSN for each new member.

(i1) Addition of new household member
who is under the age of 6 and has no as-
signed SSN. (A) When a participant re-
quests to add a new household member
who is under the age of 6 and has not
been assigned a SSN, the participant
shall be required to provide the com-
plete and accurate SSN assigned to
each new child and the documentation
referred to in paragraph (g)(1) of this
section to verify the SSN for each new
child within 90 calendar days of the
child being added to the household.

(B) The processing entity shall grant
an extension of one additional 90-day
period if the processing entity, in its
discretion, determines that the partici-
pant’s failure to comply was due to cir-
cumstances that could not have rea-
sonably been foreseen and were outside
the control of the participant. During
the period that the processing entity is
awaiting documentation of a SSN, the
processing entity shall include the
child as part of the assisted household
and the child shall be entitled to all
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the benefits of being a household mem-
ber. If, upon expiration of the provided
time period, the participant fails to
produce a SSN, the processing entity
shall follow the provisions of §5.218.

(iii) Assignment of new SSN. If the par-
ticipant or any member of the partici-
pant’s household has been assigned a
new SSN, the participant must submit
the following to the processing entity
at either the time of receipt of the new
SSN; at the next interim or regularly
scheduled reexamination or recertifi-
cation of family composition or in-
come, or other reexamination or recer-
tification; or at such earlier time spec-
ified by the processing entity:

(A) The complete and accurate SSN
assigned to the participant or house-
hold member involved; and

(B) The documentation referred to in
paragraph (g)(1) of this section to
verify the SSN of each individual.

(f) Disclosure required of entity appli-
cants. Each entity applicant must sub-
mit the following information to the
processing entity when the entity ap-
plicant’s eligibility under the program
involved is being determined:

(1) Any complete and accurate EIN
assigned to the entity applicant; and

(2) The documentation referred to in
paragraph (g)(2) of this section to
verify the EIN.

(g) Required documentation—(1) SSN.
The documentation necessary to verify
the SSN of an individual who is re-
quired to disclose his or her SSN under
paragraphs (a) through (e) of this sec-
tion is:

(i) A valid SSN card issued by the
SSA;

(ii) An original document issued by a
federal or state government agency,
which contains the name of the indi-
vidual and the SSN of the individual,
along with other identifying informa-
tion of the individual; or

(iii) Such other evidence of the SSN
as HUD may prescribe in administra-
tive instructions.

(2) EIN. The documentation nec-
essary to verify an EIN of an entity ap-
plicant that is required to disclose its
EIN under paragraph (f) of this section
is the official, written communication
from the Internal Revenue Service
(IRS) assigning the EIN to the entity
applicant, or such other evidence of the
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EIN as HUD may prescribe in adminis-
trative instructions.

(h) Effect on assistance applicants. (1)
Except as provided in paragraphs (h)(2)
and (3) of this section, if the processing
entity determines that the assistance
applicant is otherwise eligible to par-
ticipate in a program, the assistance
applicant may retain its place on the
waiting list for the program but cannot
become a participant until it can pro-
vide the documentation referred to in
paragraph (g)(1) of this section to
verify the SSN of each member of the
household.

(2) For applicants to the Section 8
Moderate Rehabilitation Single Room
Occupancy (SRO) Program for Home-
less Individuals under 24 CFR part 882,
subpart H, the documentation required
in paragraph (g)(1) of this section must
be provided to the processing entity
within 90 calendar days from the date
of admission into the program. The
processing entity shall grant an exten-
sion of one additional 90-day period if
the processing entity, in its discretion,
determines that the applicant’s failure
to comply was due to circumstances
that could not have reasonably been
foreseen and were outside the control
of the applicant. If, upon expiration of
the provided time period, the indi-
vidual fails to produce a SSN, the proc-
essing entity shall follow the provi-
sions of §5.218.

(3) If a child under the age of 6 years
was added to the assistance applicant
household within the 6-month period
prior to the household’s date of admis-
sion (or, for the HCV program, the date
of voucher issuance), the assistance ap-
plicant may become a participant, so
long as the documentation required in
paragraph (g)(1) of this section is pro-
vided to the processing entity within 90
calendar days from the date of admis-
sion into the program (or, for the HCV
program, the effective date of the
Housing Assistance Payment contract).
The processing entity must grant an
extension of one additional 90-day pe-
riod if the processing entity determines
that, in its discretion, the assistance
applicant’s failure to comply was due
to circumstances that could not rea-
sonably have been foreseen and were
outside the control of the assistance
applicant. If the applicant family fails
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to produce the documentation required
in paragraph (g)(1) of this section with-
in the required time period, the proc-
essing entity must follow the provi-
sions of §5.218.

(i) Rejection of documentation. The
processing entity must not reject docu-
mentation referred to in paragraph (g)
of this section, except as HUD may
otherwise prescribe through publicly
issued notice.

[74 FR 68932, Dec. 29, 2009, as amended at 81
FR 12369, Mar. 8, 2016]

§5.218 Penalties for failing to disclose
and verify Social Security and Em-
ployer Identification Numbers.

(a) Denial of eligibility of assistance ap-
plicants and individual owner applicants.
The processing entity must deny the
eligibility of an assistance applicant or
individual owner applicant in accord-
ance with the provisions governing the
program involved, if the assistance or
individual owner applicant does not
meet the applicable SSN disclosure,
documentation, and verification re-
quirements as specified in §5.216.

(b) Denial of eligibility of entity appli-
cants. The processing entity must deny
the eligibility of an entity applicant in
accordance with the provisions gov-
erning the program involved; if:

(1) The entity applicant does not
meet the EIN disclosure, documenta-
tion, and verification requirements
specified in §5.216; or

(2) Any of the officials of the entity
applicant referred to in §5.216(d) does
not meet the applicable SSN disclo-
sure, and documentation and
verification requirements specified in
§5.216.

(c) Termination of assistance or termi-
nation of tenancy of participants. (1) The
processing entity must terminate the
assistance or terminate the tenancy, or
both, of a participant and the partici-
pant’s household, in accordance with
the provisions governing the program
involved, if the participant does not
meet the applicable SSN disclosure,
documentation, and verification re-
quirements specified in §5.216.

(2) The processing entity may defer
termination and provide the partici-
pant with an additional 90 calendar
days to disclose a SSN, but only if the
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processing entity, in its discretion, de-
termines that:

(i) The failure to meet these require-
ments was due to circumstances that
could not have reasonably been fore-
seen and were outside the control of
the participant; and

(ii) There is a reasonable likelihood
that the participant will be able to dis-
close a SSN by the deadline.

(3) Failure of the participant to dis-
close a SSN by the deadline specified in
paragraph (c)(2) of this section will re-
sult in termination of the assistance or
tenancy, or both, of the participant
and the participant’s household.

(d) Cross reference. Individuals should
consult the regulations and adminis-
trative instructions for the programs
covered under this subpart B for fur-
ther information on the use of SSNs
and EINs in determinations regarding
eligibility.

[61 FR 11113, Mar. 18, 1996, as amended at 74

FR 4840, Jan. 27, 2009; 74 FR 68933, Dec. 29,
2009]

PROCEDURES FOR OBTAINING INCOME IN-
FORMATION ABOUT APPLICANTS AND
PARTICIPANTS

§5.230 Consent by assistance appli-
cants and participants.

(a) Required consent by assistance ap-
plicants and participants. Each member
of the family of an assistance applicant
or participant who is at least 18 years
of age, and each family head and
spouse regardless of age, shall sign one
or more consent forms.

(b) Consent authorication—(1) To whom
and when. The assistance applicant
shall submit the signed consent forms
to the processing entity when eligi-
bility under a covered program is being
determined. A participant shall sign
and submit consent forms at the next
regularly scheduled income reexamina-
tion. Assistance applicants and partici-
pants shall be responsible for the sign-
ing and submitting of consent forms by
each applicable family member.

(2) Subsequent comsent forms—special
cases. Participants are required to sign
and submit consent forms at the next
interim or regularly scheduled income
reexamination under the following cir-
cumstances:
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(i) When any person 18 years or older
becomes a member of the family;

(ii) When a member of the family
turns 18 years of age; and

(iii) As required by HUD or the PHA
in administrative instructions.

(c) Consent form—contents. The con-
sent form required by this section shall
contain, at a minimum, the following:

(1) A provision authorizing HUD and
PHAs to obtain from SWICAs any in-
formation or materials necessary to
complete or verify the application for
participation and to maintain contin-
ued assistance under a covered pro-
gram; and

(2) A provision authorizing HUD,
PHASs, or the owner responsible for de-
termining eligibility for or the level of
assistance to verify with previous or
current employers income information
pertinent to the assistance applicant’s
or participant’s eligibility for or level
of assistance under a covered program;

(3) A provision authorizing HUD to
request income return information
from the IRS and the SSA for the sole
purpose of verifying income informa-
tion pertinent to the assistance appli-
cant’s or participant’s eligibility or
level of benefits; and

(4) A statement that the authoriza-
tion to release the information re-
quested by the consent form expires 15
months after the date the consent form
is signed.

§5.232 Penalties for failing to sign
consent forms.

(a) Denial or termination of benefits. In
accordance with the provisions gov-
erning the program involved, if the as-
sistance applicant or participant, or
any member of the assistance appli-
cant’s or participant’s family, does not
sign and submit the consent form as re-
quired in §5.230, then:

(1) The processing entity shall deny
assistance to and admission of an as-
sistance applicant;

(2) Assistance to, and the tenancy of,
a participant may be terminated.

(b) Cross references. Individuals should
consult the regulations and adminis-
trative instructions for the programs
covered under this subpart B for fur-
ther information on the use of income
information in determinations regard-
ing eligibility.





§5.233

§5.233 Mandated use of HUD’s Enter-
prise Income Verification (EIV) Sys-
tem.

(a) Programs subject to this section and
requirements. (1) The requirements of
this section apply to entities admin-
istering assistance under the:

(i) Public Housing program under 24
CFR part 960;

(ii) Section 8 Housing Choice Voucher
(HCV) program under 24 CFR part 982;

(iii) Moderate Rehabilitation pro-
gram under 24 CFR part 882;

(iv) Project-based Voucher program
under 24 CFR part 983;

(v) Project-based Section 8 programs
under 24 CFR parts 880, 881, 883, 884, 886,
and 891;

(vi) Section 202 of the Housing Act of
1959 (12 U.S.C. 1701q);

(vii) Section 811 of the Cranston-Gon-
zalez National Affordable Housing Act
(42 U.S.C. 8013);

(viii) Sections 221(d)(3) and 236 of the
National Housing Act (12 TU.S.C.
17151(d)(3) and 1715z-1); and

(ix) Rent Supplement program under
section 101 of the Housing and Urban
Development Act of 1965 (12 U.S.C.
1701s).

(2) Processing entities must use
HUD’s EIV system in its entirety:

(i) As a third party source to verify
tenant employment and income infor-
mation during mandatory reexamina-
tions or recertifications of family com-
position and income, in accordance
with §5.236, and administrative guid-
ance issued by HUD; and

(ii) To reduce administrative and
subsidy payment errors in accordance
with HUD administrative guidance.

(b) Penalties for moncompliance. Fail-
ure to use the EIV system in its en-
tirety may result in the imposition of
sanctions and/or the assessment of dis-
allowed costs associated with any re-
sulting incorrect subsidy or tenant
rent calculations, or both.

[74 FR 68934, Dec. 29, 2009]

§5.234 Requests for information from
SWICAs and Federal agencies; re-
strictions on use.

(a) Information available from SWICAs
and Federal agencies—to whom and what.
Income information will generally be
obtained through computer matching
agreements between HUD and a SWICA
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or Federal agency, or between a PHA
and a SWICA, as described in para-
graph (c) of this section. Certification
that the applicable assistance appli-
cants and participants have signed ap-
propriate consent forms and have re-
ceived the necessary Privacy Act no-
tice is required, as follows:

(1) When HUD requests the computer
match, the processing entity shall cer-
tify to HUD; and

(2) When the PHA requests the com-
puter match, the PHA shall certify to
the SWICA.

(b) Restrictions on use of information.
The restrictions of 42 U.S.C.
3544(c)(2)(A) apply to the use by HUD or
a PHA of income information obtained
from a SWICA. The restrictions of 42
U.S.C. 3544(c)(2)(A) and of 26 U.S.C.
6103(1)(7) apply to the use by HUD or a
PHA of income information obtained
from the IRS or SSA.

(c) Computer matching agreements.
Computer matching agreements shall
specify the purpose and the legal au-
thority for the match, and shall in-
clude a description of the records to be
matched, a statement regarding dis-
position of information generated
through the match, a description of the
administrative and technical safe-
guards to be used in protecting the in-
formation obtained through the match,
a description of the use of records, the
restrictions on duplication and re-
disclosure, a certification, and the
amount that will be charged for proc-
essing a request.

(Approved by the Office of Management and
Budget under control number 2508-0008)

§5.236 Procedures for termination, de-
nial, suspension, or reduction of as-
sistance based on information ob-
tained from a SWICA or Federal
agency.

(a) Termination, denial, suspension, or
reduction of assistance. The provisions
of 42 U.S.C. 3544(c)(2)(B) and (C) shall
govern the termination, denial, suspen-
sion, or reduction of benefits for an as-
sistance applicant or participant based
on income information obtained from a
SWICA or a Federal agency. Proce-
dures necessary to comply with these
provisions are provided in paragraph
(b) of this section.
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(b) Procedures for independent
verification. (1) Any determination or
redetermination of family income
verified in accordance with this para-
graph must be carried out in accord-
ance with the requirements and proce-
dures applicable to the individual cov-
ered program. Independent verification
of information obtained from a SWICA
or a Federal agency may be:

(i) By HUD;

(ii) In the case of the public housing
program, by a PHA; or

(iii) In the case of any Section 8 pro-
gram, by a PHA acting as contract ad-
ministrator under an ACC.

(2) Upon receiving income informa-
tion from a SWICA or a Federal agen-
cy, HUD or, when applicable, the PHA
shall compare the information with the
information about a family’s income
that was:

(i) Provided by the assistance appli-
cant or participant to the PHA; or

(ii) Obtained by the owner (or mort-
gagee, as applicable) from the assist-
ance applicant or participant or from
his or her employer.

(3) When the income information re-
veals an employer or other income
source that was not disclosed by the
assistance applicant or participant, or
when the income information differs
substantially from the information re-
ceived from the assistance applicant or
participant or from his or her em-
ployer:

(i) HUD or, as applicable or directed
by HUD, the PHA shall request the un-
disclosed employer or other income
source to furnish any information nec-
essary to establish an assistance appli-
cant’s or participant’s eligibility for or
level of assistance in a covered pro-
gram. This information shall be fur-
nished in writing, as directed to:

(A) HUD, with respect to programs
under parts 221, 235, 236, or 290 of this
title;

(B) The responsible entity (as defined
in §5.100) in the case of the public hous-
ing program or any Section 8 program.

(C) The owner or mortgagee, as appli-
cable, with respect to the rent supple-
ment, Section 221(d)(3) BMIR, Section
235 homeownership assistance, or Sec-
tion 236 programs.

(ii) HUD or the PHA may verify the
income information directly with an
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assistance applicant or participant.
Such verification procedures shall not
include any disclosure of income infor-
mation prohibited under paragraph
(b)(6) of this section.

(4) HUD and the PHA shall not be re-
quired to pursue these verification pro-
cedures when the sums of money at
issue are too small to raise an infer-
ence of fraud or justify the expense of
independent verification and the proce-
dures related to termination, denial,
suspension, or reduction of assistance.

(5) Based on the income information
received from a SWICA or Federal
agency, HUD or the PHA, as appro-
priate, may inform an owner (or mort-
gagee) that an assistance applicant’s or
participant’s eligibility for or level of
assistance is uncertain and needs to be
verified. The owner (or mortgagee)
shall then confirm the assistance appli-
cant’s or participant’s income informa-
tion by checking the accuracy of the
information with the employer or
other income source, or directly with
the family.

(6) Nondisclosure of Income informa-
tion. Neither HUD nor the PHA may
disclose income information obtained
from a SWICA directly to an owner
(unless a PHA is the owner). Disclosure
of income information obtained from
the SSA or IRS is restricted under 26
U.S.C. §6103(1)(7) and 42 U.S.C. 3544.

(c) Opportunity to contest. HUD, the
PHA, or the owner (or mortgagee, as
applicable) shall promptly notify any
assistance applicant or participant in
writing of any adverse findings made
on the basis of the information verified
in accordance with paragraph (b) of
this section. The assistance applicant
or participant may contest the findings
in the same manner as applies to other
information and findings relating to
eligibility factors under the applicable
program. Termination, denial, suspen-
sion, or reduction of assistance shall be
carried out in accordance with require-
ments and procedures applicable to the
individual covered program, and shall
not occur until the expiration of any
notice period provided by the statute
or regulations governing the program.

[61 FR 11113, Mar. 18, 1996, as amended at 65
FR 16715, Mar. 29, 2000; 74 FR 68934, Dec. 29,
2009]
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§5.238 Criminal and civil penalties.

Persons who violate the provisions of
42 U.S.C. 3544 or 26 U.S.C. 6103(1)(7) with
respect to the use and disclosure of in-
come information may be subject to
civil or criminal penalties under 42
U.S.C. 3544(c)(3), 26 U.S.C. 7213(a), or 18
U.S.C. 1905.

§5.240 Family disclosure of income in-
formation to the responsible entity
and verification.

(a) This section applies to families
that reside in dwelling units with as-
sistance under the public housing pro-
gram, the Section 8 tenant-based as-
sistance programs, or for which
project-based assistance is provided
under the Section 8, Section 202, or
Section 811 program.

(b) The family must promptly furnish
to the responsible entity any letter or
other notice by HUD to a member of
the family that provides information
concerning the amount or verification
of family income.

(c) The responsible entity must
verify the accuracy of the income in-
formation received from the family,
and change the amount of the total
tenant payment, tenant rent or Sec-
tion 8 housing assistance payment, or
terminate assistance, as appropriate,
based on such information.

[65 FR 16715, Mar. 29, 2000]

Subpart C—Pet Ownership for the
Elderly or Persons With Disabilities

AUTHORITY: 42 U.S.C. 1701r-1 and 3535(d).
GENERAL REQUIREMENTS

§5.300 Purpose.

(a) This subpart implements section
227 of the Housing and Urban-Rural Re-
covery Act of 1983 (12 U.S.C. 1701r-1) as
it pertains to projects for the elderly or
persons with disabilities under:

(1) The housing programs adminis-
tered by the Assistant Secretary for
Housing-Federal Housing Commis-
sioner;

(2) Projects assisted under the pro-
grams contained in chapter VIII of this
title 24; and

(3) The public housing program.
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(b) [Reserved]

[61 FR 5202, Feb. 9, 1996, as amended at 65 FR
16715, Mar. 29, 2000]

§5.303 Exclusion for animals that as-
sist, support, or provide service to
persons with disabilities.

(a) This subpart C does not apply to
animals that are used to assist, sup-
port, or provide service to persons with
disabilities. Project owners and PHAs
may not apply or enforce any policies
established under this subpart against
animals that are necessary as a reason-
able accommodation to assist, support,
or provide service to persons with dis-
abilities. This exclusion applies to ani-
mals that reside in projects for the el-
derly or persons with disabilities, as
well as to animals that visit these
projects.

(b) Nothing in this subpart C:

(1) Limits or impairs the rights of
persons with disabilities;

(2) Authorizes project owners or
PHAs to limit or impair the rights of
persons with disabilities; or

(3) Affects any authority that project
owners or PHAs may have to regulate
animals that assist, support, or provide
service to persons with disabilities,
under federal, state, or local law.

[73 FR 63838, Oct. 27, 2008]

§5.306 Definitions.

Common household pet means:

(1) For purposes of Housing programs:
A domesticated animal, such as a dog,
cat, bird, rodent (including a rabbit),
fish, or turtle, that is traditionally
kept in the home for pleasure rather
than for commercial purposes. Com-
mon household pet does not include
reptiles (except turtles). If this defini-
tion conflicts with any applicable
State or local law or regulation defin-
ing the pets that may be owned or kept
in dwelling accommodations, the State
or local law or regulation shall apply.
This definition shall not include ani-
mals that are used to assist persons
with disabilities.

(2) For purposes of Public Housing pro-
grams: PHAs may define the term
‘“‘common household pet’” under §5.318.

Elderly or disabled family means:

(1) For purposes of Housing programs:
An elderly person, a person with a dis-
ability, or an elderly or disabled family
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for purposes of the program under
which a project for the elderly or per-
sons with disabilities is assisted or has
its mortgage insured.

(2) For purposes of Public Housing pro-
grams: (i) An elderly person, a person
with a disability, or an elderly or dis-
abled family as defined in §5.403 in sub-
part A of this part.

(ii) [Reserved]

Housing programs means:

(1) The housing programs adminis-
tered by the Assistant Secretary for
Housing-Federal Housing Commis-
sioner; and

(2) The programs contained in chap-
ter VIII of this title 24 that assist rent-
al projects that meet the definition of
project for the elderly or persons with
disabilities in this subpart C.

Project for the elderly or persons with
disabilities means:

(1) For purposes of Housing programs:
(i) A specific rental or cooperative mul-
tifamily property that, unless cur-
rently owned by HUD, is subject to a
first mortgage, and:

(A) That is assisted under statutory
authority identified by HUD through
notice;

(B) That was designated for occu-
pancy by elderly or disabled families
when funds for the project were re-
served, or when the commitment to in-
sure the mortgage was issued or, of not
then so designated, that is designated
for such occupancy in an effective
amendment to the regulatory agree-
ment covering the project, made pursu-
ant to the project owner’s request, and
that is assisted or insured under one of
the programs identified by HUD
through notice; or

(C) For which preference in tenant
selection is given for all units in the
project to elderly or disabled families
and that is owned by HUD or assisted
under one of the programs identified by
HUD through notice.

(ii) This term does not include health
and care facilities that have mortgage
insurance under the National Housing
Act. This term also does not include
any of the project owner’s other prop-
erty that does not meet the criteria
contained in any one of paragraphs
(1)(1)(A) through (C) of this definition,
even if the property is adjacent to or
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under joint or common management
with such specific property.

(2) For purposes of Public Housing pro-
grams: Any project assisted under title
I of the United States Housing Act of
1937 (other than under section 8 or 17 of
the Act), including any building within
a mixed-use project, that was des-
ignated for occupancy by the elderly or
persons with disabilities at its incep-
tion or, although not so designated, for
which the PHA gives preference in ten-
ant selection (with HUD approval) for
all units in the project (or for a build-
ing within a mixed-use project) to el-
derly or disabled families. For purposes
of this part, this term does not include
projects assisted the Low-Rent Housing
Homeownership Opportunity program
or under title II of the United States
Housing Act of 1937.

Project owner means an owner (in-
cluding HUD, where HUD is the owner)
or manager of a project for the elderly
or persons with disabilities, or an
agent authorized to act for an owner or
manager of such housing.

Public Housing Agency (PHA) is de-
fined in §5.100.

[61 FR 5202, Feb. 9, 1996, as amended at 656 FR
16715, Mar. 29, 2000]

§5.309 Prohibition against discrimina-
tion.

Except as otherwise specifically au-
thorized under this subpart no project
owner or PHA that owns or manages a
project for the elderly or persons with
disabilities may:

(a) As a condition of tenancy or oth-
erwise, prohibit or prevent any tenant
of such housing from owning common
household pets or having such pets liv-
ing in the tenant’s dwelling unit; or

(b) Restrict or discriminate against
any person in connection with admis-
sion to, or continued occupancy of,
such housing by reason of the person’s
ownership of common household pets
or the presence of such pets in the per-
son’s dwelling unit.

§5.312 Notice to tenants.

(a) During the development of pet
rules as described in §§5.353 or 5.380, the
project owner or PHA shall serve writ-
ten notice on all tenants of projects for
the elderly or persons with disabilities
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in occupancy at the time of service,
stating that:

(1) Tenants are permitted to own and
keep common household pets in their
dwelling units, in accordance with the
pet rules (if any) promulgated under
this subpart C;

(2) Animals that are used to assist
persons with disabilities are excluded
from the requirements of this subpart
C, as provided in §5.303;

(3) Tenants may, at any time, request
a copy of any current pet rule devel-
oped under this subpart C (as well as
any current proposed rule or proposed
amendment to an existing rule); and

(4) Tenants may request that their
leases be amended under §5.321 to per-
mit common household pets.

(b) The project owner or PHA shall
provide to each applicant for tenancy
when he or she is offered a dwelling
unit in a project for the elderly or per-
sons with disabilities, the written no-
tice specified in paragraphs (a) (1), (2),
and (3) of this section.

(c) If a PHA chooses not to promul-
gate pet rules, the notice shall be
served within 60 days of the effective
date of this part. PHAs shall serve no-
tice under this section in accordance
with their normal service of notice pro-
cedures.

§5.315 Content of pet rules: General
requirements.

(a) Housing programs. The project
owner shall prescribe reasonable rules
to govern the Kkeeping of common
household pets. The pet rules must in-
clude the mandatory rules described in
§5.350 and may, unless otherwise noted
in this subpart C, include other discre-
tionary provisions as provided in
§5.318.

(b) Public Housing programs. (1) PHAs
may choose not to promulgate rules
governing the keeping of common
household pets or may include rules as
provided in §5.318. PHAs may elect to
include provisions based on those in
§5.350. If they so choose, the PHAs may
modify the provisions in §5.350 in any
manner consistent with this subpart C.

(2) If PHAs choose to promulgate pet
rules, tenants must be permitted to
own and keep pets in their units in ac-
cordance with the terms and conditions
of their leases, the provisions of this
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subpart C, and any applicable State or
local law or regulation governing the
owning or keeping of pets in dwelling
accommodations.

(3) PHAs that choose not to promul-
gate pet rules, shall not impose, by
lease modification or otherwise, any
requirement that is inconsistent with
the provisions of this subpart C.

(c) Use of discretion. (1) This subpart C
does not define with specificity the
limits of the project owners’ or PHAS’
discretion to promulgate pet rules.
Where a project owner or PHA has dis-
cretion to prescribe pet rules under
this subpart C, the pet rules should be:

(i) Reasonably related to furthering a
legitimate interest of the project
owner or PHA, such as the owner’s or
PHA’s interest in providing a decent,
safe, and sanitary living environment
for existing and prospective tenants
and in protecting and preserving the
physical condition of the project and
the owner’s or PHA’s financial interest
in it; and

(ii) Drawn narrowly to achieve the
owner’s or PHA’s legitimate interests,
without imposing unnecessary burdens
and restrictions on pet owners and pro-
spective pet owners.

(2) Where a project owner or PHA has
discretion to prescribe pet rules under
this subpart C, the owner or PHA may
vary the rules’ content among projects
and within individual projects, based
on factors such as the size, type, loca-
tion, and occupancy of the project or
its units, provided that the applicable
rules are reasonable and do not conflict
with any applicable State or local law
or regulation governing the owning or
keeping of pets in dwelling accom-
modations.

(d) Conflict with State or local law. The
pet rules adopted by the project owner
or PHA shall not conflict with applica-
ble State or local law or regulations. If
such a conflict may exist, the State
and local law or regulations shall
apply.

§5.318 Discretionary pet rules.

Pet rules promulgated by project
owners and PHAs may include, but are
not limited to, consideration of the fol-
lowing factors:

(a) Definitions of ‘‘common household
pet’’—(1) For Public Housing programs.
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The pet rules established by a PHA
may contain a reasonable definition of
a common household pet.

(2) For Housing programs. Project
owners wishing to define ‘‘common
household pet’” in their pet rules must
use the Housing programs definition of
the term in §5.306.

(b) Density of tenants and pets. (1)(1)
The pet rules established under this
section may take into account tenant
and pet density. The pet rules may
place reasonable limitations on the
number of common household pets that
may be allowed in each dwelling unit.
In the case of group homes, the pet
rules may place reasonable limitations
on the number of common household
pets that may be allowed in each home.

(ii) For Housing programs. Under these
rules, project owners may limit the
number of four-legged, warm-blooded
pets to one pet in each dwelling unit or
group home.

(iii) Other than the limitations de-
scribed in this paragraph (b)(1), the pet
rules may not limit the total number
of pets allowed in the project.

(2) As used in paragraph (b)(1) of this
section, the term ‘‘group home’’ means:

(i) For purposes of Housing programs. A
small, communal living arrangement
designed specifically for individuals
who are chronically mentally ill, devel-
opmentally disabled, or physically dis-
abled who require a planned program of
continual supportive services or super-
vision (other than continual nursing,
medical or psychiatric care).

(i1) For purposes of Public Housing pro-
grams. A dwelling or dwelling unit for
the exclusive residential use of elderly
persons or persons with disabilities
who are not capable of living com-
pletely independently and who require
a planned program of continual sup-
portive services or supervision (other
than continual nursing, medical or psy-
chiatric care).

(c) Pet size and pet type. The pet rules
may Dplace reasonable limitations on
the size, weight, and type of common
household pets allowed in the project.

(d) Potential financial obligations of
tenants—(1) Pet deposits. The pet rules
may require tenants who own or keep
pets in their units to pay a refundable
pet deposit. In the case of project own-
ers, this pet deposit shall be limited to
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those tenants who own or keep cats or
dogs in their units. This deposit is in
addition to any other financial obliga-
tion generally imposed on tenants of
the project. The project owner or PHA
may use the pet deposit only to pay
reasonable expenses directly attrib-
utable to the presence of the pet in the
project, including (but not limited to)
the cost of repairs and replacements to,
and fumigation of, the tenant’s dwell-
ing unit and, for project owners, the
cost of animal care facilities under
§5.363. The project owner or PHA shall
refund the unused portion of the pet
deposit to the tenant within a reason-
able time after the tenant moves from
the project or no longer owns or keeps
a pet (or a cat or dog in the case of
project owners) in the dwelling unit.

(2) Housing programs: Maximum pet de-
posit. (i) Pet deposits for the following
tenants shall not exceed an amount pe-
riodically fixed by HUD through no-
tice.

(A) Tenants whose rents are sub-
sidized (including tenants of a HUD-
owned project, whose rents were sub-
sidized before HUD acquired it) under
one of the programs identified by HUD
through notice.

(B) Tenants who live in a project as-
sisted (including tenants who live in a
HUD-owned project that was assisted
before HUD acquired it) under one of
the programs identified by HUD
through notice.

(C) For all other tenants of projects
for the elderly or persons with disabil-
ities, the pet deposit shall not exceed
one month’s rent at the time the pet is
brought onto the premises.

(ii) In establishing the maximum
amount of pet deposit under paragraph
(d)(2)(i) of this section, HUD will con-
sider factors such as:

(A) Projected, estimated expenses di-
rectly attributable to the presence of
pets in the project;

(B) The ability of project owners to
offset such expenses by use of security
deposits or HUD-reimbursable ex-
penses; and

(C) The low income status of tenants
of projects for the elderly or persons
with disabilities.

(iii) For pet deposits subject to para-
graph (d)(2)(i)(A) of this section, the
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pet rules shall provide for gradual ac-
cumulation of the deposit by the pet
owner through an initial payment not
to exceed $50 when the pet is brought
onto the premises, and subsequent
monthly payments not to exceed $10
per month until the amount of the de-
posit is reached.

(iv) For pet deposits subject to para-
graphs (d)(2)(i)(B) and (C) of this sec-
tion, the pet rules may provide for
gradual accumulation of the deposit by
the pet owner.

(v) The project owner may (subject to
the HUD-prescribed limits) increase
the amount of the pet deposit by
amending the house pet rules in ac-
cordance with §5.353.

(A) For pet deposits subject to para-
graph (d)(2)(i)(A) of this section, the
house pet rules shall provide for grad-
ual accumulation of any such increase
not to exceed $10 per month for all de-
posit amounts that are being accumu-
lated.

(B) [Reserved]

(vi) Any pet deposit that is estab-
lished within the parameters set forth
by paragraph (d)(2) of this section shall
be deemed reasonable for purposes of
this subpart C.

(3) Public Housing programs: Maximum
pet deposit. The maximum amount of
pet deposit that may be charged by the
PHA, on a per dwelling unit basis, shall
not exceed the higher of the Total Ten-
ant Payment (as defined in 24 CFR
913.102) or such reasonable fixed
amount as the PHA may require. The
pet rules may permit gradual accumu-
lation of the pet deposit by the pet
owner.

(4) Housing programs: Waste removal
charge. The pet rules may permit the
project owner to impose a separate
waste removal charge of up to five dol-
lars ($5) per occurrence on pet owners
that fail to remove pet waste in accord-
ance with the prescribed pet rules. Any
pet waste removal charge that is with-
in this five dollar ($56) limitation shall
be deemed to be a reasonable amount
for the purposes of this subpart C.

(5) The pet deposit (for Housing and
Public Housing programs) and waste
removal charge (for Housing programs)
are not part of the rent payable by the
tenant. Except as provided in para-
graph (d) of this section for Housing

62

24 CFR Subtitle A (4-1-21 Edition)

programs and, paragraph (d) of this
section and 24 CFR 966.4(b) for Public
Housing programs, project owners or
PHASs may not prescribe pet rules that
impose additional financial obligations
on pet owners that are designed to
compensate the project owner or PHA
for costs associated with the presence
of pets in the project, including (but
not limited to) requiring pet owners:

(i) To obtain liability or other insur-
ance to cover damage caused by the
pet;

(ii) To agree to be strictly liable for
all damages caused by the pet where
this liability is not otherwise imposed
by State or local law, or

(iii) To indemnify the project owner
for pet-related litigation and attor-
ney’s fees.

(e) Standards of pet care. The pet rules
may prescribe standards of pet care
and handling, but must be limited to
those necessary to protect the condi-
tion of the tenant’s unit and the gen-
eral condition of the project premises,
or to protect the health or safety of
present tenants, project employees,
and the public. The pet rules may not
require pet owners to have any pet’s
vocal cords removed. Permitted rules
may:

(1) Bar pets from specified common
areas (such as lobbies, laundry rooms,
and social rooms), unless the exclusion
will deny a pet reasonable ingress and
egress to the project or building.

(2) Require the pet owner to control
noise and odor caused by a pet.

(3) Housing programs: Project owners
may also:

(i) Require pet owners to have their
dogs and cats spayed or neutered; and

(ii) Limit the length of time that a
pet may be left unattended in a dwell-
ing unit.

(f) Pet licensing. The pet rules may re-
quire pet owners to license their pets
in accordance with applicable State
and local laws and regulations. (Fail-
ure of the pet rules to contain this re-
quirement does not relieve the pet
owner of responsibility for complying
with applicable State and local pet li-
censing requirements.)

(g) Public Housing programs: Des-
ignated pet areas. (1) PHAs may des-
ignate buildings, floors of buildings, or
sections of buildings as no-pet areas





Office of the Secretary, HUD

where pets generally may not be per-
mitted. Similarly, the pet rules may
designate buildings, floors of buildings,
or sections of buildings for residency
generally by pet-owning tenants. The
PHA may direct such initial tenant
moves as may be necessary to establish
pet and no-pet areas. The PHA may not
refuse to admit (or delay admission of)
an applicant for tenancy on the
grounds that the applicant’s admission
would violate a pet or no-pet area. The
PHA may adjust the pet and no-pet
areas or may direct such additional
moves as may be necessary (or both) to
accommodate such applicants for ten-
ancy or to meet the changing needs of
existing tenants.

(2) Project owners may not designate
pet areas in buildings in their pet
rules.

(h) Pets temporarily on the premises.
The pet rules may exclude from the
project pets not owned by a tenant that
are to be kept temporarily on the
project premises. For the purposes of
paragraph (h) of this section, pets are
to be kept ‘‘temporarily’ if they are to
be kept in the tenant’s dwelling accom-
modations for a period of less than 14
consecutive days and nights. HUD,
however, encourages project owners
and PHAs to permit the use of a vis-
iting pet program sponsored by a hu-
mane society, or other nonprofit orga-
nization.

§5.321 Lease provisions.

(a) Lease provisions. (1) PHAs which
have established pet rules and project
owners shall ensure that the leases for
all tenants of projects for the elderly
or persons with disabilities:

(i) State that tenants are permitted
to keep common household pets in
their dwelling units (subject to the pro-
visions of this subpart and the pet
rules);

(ii) Shall incorporate by reference
the pet rules promulgated by the
project owner or PHA;

(iii) Shall provide that the tenant
agrees to comply with these rules; and

(iv) Shall state that violation of
these rules may be grounds for removal
of the pet or termination of the pet
owner’s tenancy (or both), in accord-
ance with the provisions of this sub-

63

§5.327

part and applicable regulations and
State or local law.

(2) [Reserved]

(b) Where a PHA has not established
pet rules, the leases of all tenants of
such projects shall not contain any
provisions prohibiting the owning or
keeping of common household pets, and
shall state that owning and keeping of
such pets will be subject to the general
obligations imposed on the PHA and
tenants in the lease and any applicable
State or local law or regulation gov-
erning the owning or keeping of pets in
dwelling accommodations.

§5.324 Implementation of lease provi-
sions.

The lease for each tenant of a project
for the elderly or persons with disabil-
ities who is admitted on or after the
date on which this subpart C is imple-
mented shall contain the lease provi-
sions described in §5.321 and, if applica-
ble, §5.360. The lease for each tenant
who occupies a unit in such a project
under lease on the date of implementa-
tion of this part shall be amended to
include the provisions described in
§5.321 and, if applicable, §5.360:

(a) For Housing programs:

(1) Upon renewal of the lease and in
accordance with any applicable regula-
tion; and

(2) When a Housing program tenant
registers a common household pet
under §5.350

(b) For Public Housing programs:

(1) Upon annual reexamination of
tenant income in accordance with any
applicable regulation; and

(2) When a Public Housing program
tenant wishes to own or keep a com-
mon household pet in his or her unit.

§5.327 Nuisance or threat to health or
safety.

Nothing in this subpart C prohibits a
project owner, PHA, or an appropriate
community authority from requiring
the removal of any pet from a project,
if the pet’s conduct or condition is duly
determined to constitute, under the
provisions of State or local law, a nui-
sance or a threat to the health or safe-
ty of other occupants of the project or
of other persons in the community
where the project is located.
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PET OWNERSHIP REQUIREMENTS FOR
HOUSING PROGRAMS

§5.350 Mandatory pet rules for hous-
ing programs.

Mandatory rules. The project owner
must prescribe the following pet rules:

(a) Inoculations. The pet rules shall
require pet owners to have their pets
inoculated in accordance with State
and local laws.

(b) Sanitary standards. (1) The pet
rules shall prescribe sanitary standards
to govern the disposal of pet waste.
These rules may:

(i) Designate areas on the project
premises for pet exercise and the de-
posit of pet waste;

(ii) Forbid pet owners from exer-
cising their pets or permitting their
pets to deposit waste on the project
premises outside the designated areas;

(iii) Require pet owners to remove
and properly dispose of all removable
pet waste; and

(iv) Require pet owners to remove
pets from the premises to permit the
pet to exercise or deposit waste, if no
area in the project is designated for
such purposes.

(2) In the case of cats and other pets
using litter boxes, the pet rules may
require the pet owner to change the lit-
ter (but not more than twice each
week), may require pet owners to sepa-
rate pet waste from litter (but not
more than once each day), and may
prescribe methods for the disposal of
pet waste and used litter.

(c) Pet restraint. The pet rules shall
require that all cats and dogs be appro-
priately and effectively restrained and
under the control of a responsible indi-
vidual while on the common areas of
the project.

(d) Registration. (1) The pet rules shall
require pet owners to register their
pets with the project owner. The pet
owner must register the pet before it is
brought onto the project premises, and
must update the registration at least
annually. The project owner may co-
ordinate the annual update with the
annual reexamination of tenant in-
come, if applicable. The registration
must include:

(i) A certificate signed by a licensed
veterinarian or a State or local author-
ity empowered to inoculate animals (or
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designated agent of such an authority)
stating that the pet has received all in-
oculations required by applicable State
and local law;

(ii) Information sufficient to identify
the pet and to demonstrate that it is a
common household pet; and

(iii) The name, address, and phone
number of one or more responsible par-
ties who will care for the pet if the pet
owner dies, is incapacitated, or is oth-
erwise unable to care for the pet.

(2) The project owner may require
the pet owner to provide additional in-
formation necessary to ensure compli-
ance with any discretionary rules pre-
scribed under §5.318, and shall require
the pet owner to sign a statement indi-
cating that he or she has read the pet
rules and agrees to comply with them.

(3) The pet rules shall permit the
project owner to refuse to register a
pet if:

(i) The pet is not a common house-
hold pet;

(ii) The keeping of the pet would vio-
late any applicable house pet rule;

(iii) The pet owner fails to provide
complete pet registration information
or fails annually to update the pet reg-
istration; or

(iv) The project owner reasonably de-
termines, based on the pet owner’s hab-
its and practices, that the pet owner
will be unable to keep the pet in com-
pliance with the pet rules and other
lease obligations. The pet’s tempera-
ment may be considered as a factor in
determining the prospective pet own-
er’s ability to comply with the pet
rules and other lease obligations.

(4) The project owner may not refuse
to register a pet based on a determina-
tion that the pet owner is financially
unable to care for the pet or that the
pet 1is inappropriate, based on the
therapeutic value to the pet owner or
the interests of the property or exist-
ing tenants.

(5) The pet rules shall require the
project owner to notify the pet owner if
the project owner refuses to register a
pet. The notice shall state the basis for
the project owner’s action and shall be
served on the pet owner in accordance
with the requirements of §5.353(f)(1)(i)
or (ii). The notice of refusal to register
a pet may be combined with a notice of
pet violation as required in §5.356.
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§5.353 Housing programs: Procedure
for development of pet rules.

(a) General. Project owners shall use
the procedures specified in this section
to promulgate the pet rules referred to
in §§5.318 and 5.350.

(b) Development and notice of proposed
pet rules. Project owners shall develop
proposed rules to govern the owning or
keeping of common household pets in
projects for the elderly or persons with
disabilities. Notice of the proposed pet
rules shall be served on each tenant of
the project as provided in paragraph (f)
of this section. The notice shall:

(1) Include the text of the proposed
rules;

(2) State that tenants or tenant rep-
resentatives may submit written com-
ments on the rules; and

(3) State that all comments must be
submitted to the project owner no later
than 30 days from the effective date of
the notice of the proposed rules.

(4) The notice may also announce the
date, time, and place for a meeting to
discuss the proposed rules (as provided
in paragraph (c) of this section).

(c) Tenant consultation. Tenants or
tenant representatives may submit
written comments on the proposed pet
rules to the project owner by the date
specified in the notice of proposed
rules. In addition, the owner may
schedule one or more meetings with
tenants during the comment period to
discuss the proposed rules. Tenants and
tenant representatives may make oral
comments on the proposed rules at
these meetings. The project owner
must consider comments made at these
meetings only if they are summarized,
reduced to writing, and submitted to
the project owner before the end of the
comment period.

(d) Development and notice of final pet
rules. The project owner shall develop
the final rules after reviewing tenants’
written comments and written sum-
maries of any owner-tenant meetings.
The project owner may meet with ten-
ants and tenant representatives to at-
tempt to resolve issues raised by the
comments. Subject to this subpart C,
the content of the final pet rules, how-
ever, is within the sole discretion of
the project owner. The project owner
shall serve on each tenant of the
project, a notice of the final pet rules
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as provided in paragraph (f) of this sec-
tion. The notice must include the text
of the final pet rules and must specify
the effective date of the final pet rules.

(e) Amendment of pet rules. The
project owner may amend the pet rules
at any time by following the procedure
for the development of pet rules speci-
fied in paragraphs (b) through (d) of
this section.

(f) Service of notice. (1) The project
owner must serve the notice required
under this section by:

(i) Sending a letter by first class
mail, properly stamped and addressed
to the tenant at the dwelling unit, with
a proper return address; or

(ii) Serving a copy of the notice on
any adult answering the door at the
tenant’s leased dwelling unit, or if no
adult responds, by placing the notice
under or through the door, if possible,
or else by attaching the notice to the
door; or

(iii) For service of notice to tenants
of a high-rise building, posting the no-
tice in at least three conspicuous
places within the building and main-
taining the posted notices intact and in
legible form for 30 days. For purposes
of paragraph (f) of this section, a high-
rise building is a structure that is
equipped with an elevator and has a
common lobby.

(2) For purposes of computing time
periods following service of the notice,
service is effective on the day that all
notices are delivered or mailed, or in
the case of service by posting, on the
day that all notices are initially post-
ed.

§5.356 Housing programs: Pet rule vio-
lation procedures.

(a) Notice of pet rule violation. If a
project owner determines on the basis
of objective facts, supported by written
statements, that a pet owner has vio-
lated a rule governing the owning or
keeping of pets; the project owner may
serve a written notice of pet rule viola-
tion on the pet owner in accordance
with §5.353(f)(1)(i) or (ii). The notice of
pet rule violation must:

(1) Contain a brief statement of the
factual basis for the determination and
the pet rule or rules alleged to be vio-
lated;
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(2) State that the pet owner has 10
days from the effective date of service
of the notice to correct the violation
(including, in appropriate cir-
cumstances, removal of the pet) or to
make a written request for a meeting
to discuss the violation;

(3) State that the pet owner is enti-
tled to be accompanied by another per-
son of his or her choice at the meeting;
and

(4) State that the pet owner’s failure
to correct the violation, to request a
meeting, or to appear at a requested
meeting may result in initiation of
procedures to terminate the pet own-
er’s tenancy.

(b)) Pet rule violation meeting. If the
pet owner makes a timely request for a
meeting to discuss an alleged pet rule
violation, the project owner shall es-
tablish a mutually agreeable time and
place for the meeting but no later than
15 days from the effective date of serv-
ice of the notice of pet rule violation
(unless the project owner agrees to a
later date). At the pet rule violation
meeting, the pet owner and project
owner shall discuss any alleged pet rule
violation and attempt to correct it.
The project owner may, as a result of
the meeting, give the pet owner addi-
tional time to correct the violation.

(2) Notice for pet removal. If the pet
owner and project owner are unable to
resolve the pet rule violation at the pet
rule violation meeting, or if the project
owner determines that the pet owner
has failed to correct the pet rule viola-
tion within any additional time pro-
vided for this purpose under paragraph
(b)(1) of this section, the project owner
may serve a written notice on the pet
owner in accordance with §5.353(f)(1) (i)
or (ii) (or at the meeting, if appro-
priate), requiring the pet owner to re-
move the pet. The notice must:

(i) Contain a brief statement of the
factual basis for the determination and
the pet rule or rules that have been
violated;

(ii) State that the pet owner must re-
move the pet within 10 days of the ef-
fective date of service of the notice of
pet removal (or the meeting, if notice
is served at the meeting); and

(iii) State that failure to remove the
pet may result in initiation of proce-
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dures to terminate the pet owner’s ten-
ancy.

(c) Initiation of procedures to remove a
pet or terminate the pet owner’s tenancy.
(1) The project owner may not initiate
procedures to terminate a pet owner’s
tenancy based on a pet rule violation,
unless:

(i) The pet owner has failed to re-
move the pet or correct a pet rule vio-
lation within the applicable time pe-
riod specified in this section (including
any additional time permitted by the
owner); and

(ii) The pet rule violation is suffi-
cient to begin procedures to terminate
the pet owner’s tenancy under the
terms of the lease and applicable regu-
lations.

(2) The project owner may initiate
procedures to remove a pet under §5.327
at any time, in accordance with the
provisions of applicable State or local
law.

§5.359 Housing programs: Rejection of
units by applicants for tenancy.

(a) An applicant for tenancy in a
project for the elderly or persons with
disabilities may reject a unit offered
by a project owner if the unit is in
close proximity to a dwelling unit in
which an existing tenant of the project
owns or keeps a common household
pet. An applicant’s rejection of a unit
under this section shall not adversely
affect his or her application for ten-
ancy in the project, including (but not
limited to) his or her position on the
project waiting list or qualification for
any tenant selection preference.

(b) Nothing in this subpart C imposes
a duty on project owners to provide al-
ternate dwelling units to existing or
prospective tenants because of the
proximity of common household pets
to a particular unit or the presence of
such pets in the project.

§5.360 Housing programs: Additional
lease provisions.

(a) Inspections. In addition to other
inspections permitted under the lease,
the leases for all Housing program ten-
ants of projects for the elderly or per-
sons with disabilities may state that
the project owner may, after reason-
able notice to the tenant and during
reasonable hours, enter and inspect the
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premises. The lease shall permit entry
and inspection only if the project
owner has received a signed, written
complaint alleging (or the project
owner has reasonable grounds to be-
lieve) that the conduct or condition of
a pet in the dwelling unit constitutes,
under applicable State or local law, a
nuisance or a threat to the health or
safety of the occupants of the project
or other persons in the community
where the project is located.

(b) Emergencies. (1) If there is no
State or local authority (or designated
agent of such an authority) authorized
under applicable State or local law to
remove a pet that becomes vicious, dis-
plays symptoms of severe illness, or
demonstrates other behavior that con-
stitutes an immediate threat to the
health or safety of the tenancy as a
whole, the project owner may place a
provision in tenant leases permitting
the project owner to enter the premises
(if necessary), remove the pet, and take
such action with respect to the pet as
may be permissible under State and
local law, which may include placing it
in a facility that will provide care and
shelter for a period not to exceed 30
days.

(2) The lease shall permit the project
owner to enter the premises and re-
move the pet or take such other per-
missible action only if the project
owner requests the pet owner to re-
move the pet from the project imme-
diately, and the pet owner refuses to do
so, or if the project owner is unable to
contact the pet owner to make a re-
moval request. The lease may not con-
tain a provision relieving the project
owner from liability for wrongful re-
moval of a pet. The cost of the animal
care facility shall be paid as provided
in §5.363.

(3) The project owner may place a
provision in tenant leases permitting
the project owner to enter the prem-
ises, remove the pet, and place the pet
in a facility that will provide care and
shelter, in accordance with the provi-
sions of §5.363. The lease may not con-
tain a provision relieving the project
owner from liability for wrongful re-
moval of a pet.
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§5.363 Housing programs: Protection
of the pet.

(a) If the health or safety of a pet is
threatened by the death or incapacity
of the pet owner, or by other factors
that render the pet owner unable to
care for the pet, the project owner may
contact the responsible party or par-
ties listed in the pet registration re-
quired under §5.350(d)(1)(iii).

(b) If the responsible party or parties
are unwilling or unable to care for the
pet, or the project owner, despite rea-
sonable efforts, has been unable to con-
tact the responsible party or parties,
the project owner may contact the ap-
propriate State or local authority (or
designated agent of such an authority)
and request the removal of the pet.

(c) If there is no State or local au-
thority (or designated agent of such an
authority) authorized to remove a pet
under these circumstances and the
project owner has placed a provision in
the lease agreement (as described in
§5.360(c)(2)), the project owner may
enter the pet owner’s unit, remove the
pet, and place the pet in a facility that
will provide care and shelter until the
pet owner or a representative of the pet
owner is able to assume responsibility
for the pet, but not longer than 30 days.

(d) The cost of the animal care facil-
ity provided under this section shall be
borne by the pet owner. If the pet
owner (or the pet owner’s estate) is un-
able or unwilling to pay, the cost of the
animal care facility may be paid from
the pet deposit, if imposed under the
pet rules.

PET OWNERSHIP REQUIREMENTS FOR
PUBLIC HOUSING PROGRAMS

§5.380 Public housing programs: Pro-
cedure for development of pet
rules.

PHAs that choose to promulgate pet
rules shall consult with tenants of
projects for the elderly or persons with
disabilities administered by them with
respect to their promulgation and sub-
sequent amendment. PHAs shall de-
velop the specific procedures governing
tenant consultation, but these proce-
dures must be designed to give tenants
(or, if appropriate, tenant councils)
adequate opportunity to review and
comment upon the pet rules before





§5.400

they are issued for effect. PHAs are
solely responsible for the content of
final pet rules, but must give consider-
ation to tenant comments. PHAs shall
send to the responsible HUD field of-
fice, copies of the final (or amended)
pet rules, as well as summaries or cop-
ies of all tenant comments received in
the course of the tenant consultation.

Subpart D—Definitions for Section
8 and Public Housing Assist-
ance Under the United States
Housing Act of 1937

AUTHORITY: 42 U.S.C. 1437a and 3535(d).

SOURCE: 61 FR 5665, Feb. 13, 1996, unless
otherwise noted.

§5.400 Applicability.

This part applies to public housing
and Section 8 programs.

[61 FR 5665, Feb. 13, 1996, as amended at 65
FR 16715, Mar. 29, 2000]

§5.403 Definitions.

Annual contributions contract (ACC)
means the written contract between
HUD and a PHA under which HUD
agrees to provide funding for a program
under the 1937 Act, and the PHA agrees
to comply with HUD requirements for
the program.

Applicant means a person or a family
that has applied for housing assistance.

Disabled family means a family whose
head (including co-head), spouse, or
sole member is a person with a dis-
ability. It may include two or more
persons with disabilities living to-
gether, or one or more persons with
disabilities living with one or more
live-in aides.

Displaced family means a family in
which each member, or whose sole
member, is a person displaced by gov-
ernmental action, or a person whose
dwelling has been extensively damaged
or destroyed as a result of a disaster
declared or otherwise formally recog-
nized pursuant to Federal disaster re-
lief

Elderly family means a family whose
head (including co-head), spouse, or
sole member is a person who is at least
62 years of age. It may include two or
more persons who are at least 62 years
of age living together, or one or more
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persons who are at least 62 years of age
living with one or more live-in aides.

Family includes, but is not limited to,
the following, regardless of actual or
perceived sexual orientation, gender
identity, or marital status:

(1) A single person, who may be an el-
derly person, displaced person, disabled
person, near-elderly person, or any
other single person; or

(2) A group of persons residing to-
gether, and such group includes, but is
not limited to:

(i) A family with or without children
(a child who is temporarily away from
the home because of placement in fos-
ter care is considered a member of the
family);

(ii) An elderly family;

(iii) A near-elderly family;

(iv) A disabled family;

(v) A displaced family; and

(vi) The remaining member of a ten-
ant family.

Live-in aide means a person who re-
sides with one or more elderly persons,
or near-elderly persons, or persons with
disabilities, and who:

(1) Is determined to be essential to
the care and well-being of the persons;

(2) Is not obligated for the support of
the persons; and

(3) Would not be living in the unit ex-
cept to provide the necessary sup-
portive services.

Near-elderly family means a family
whose head (including co-head), spouse,
or sole member is a person who is at
least 50 years of age but below the age
of 62; or two or more persons, who are
at least 50 years of age but below the
age of 62, living together; or one or
more persons who are at least 50 years
of age but below the age of 62, living
with one or more live-in aides.

Person with disabilities:

(1) Means a person who:

(i) Has a disability, as defined in 42
U.S.C. 423;

(ii) Is determined, pursuant to HUD
regulations, to have a physical, men-
tal, or emotional impairment that:

(A) Is expected to be of long-contin-
ued and indefinite duration;

(B) Substantially impedes his or her
ability to live independently, and
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(C) Is of such a nature that the abil-
ity to live independently could be im-
proved by more suitable housing condi-
tions; or

(iii) Has a developmental disability
as defined in 42 U.S.C. 6001.

(2) Does not exclude persons who
have the disease of acquired immuno-
deficiency syndrome or any conditions
arising from the etiologic agent for ac-
quired immunodeficiency syndrome;

(3) For purposes of qualifying for low-
income housing, does not include a per-
son whose disability is based solely on
any drug or alcohol dependence; and

(4) Means ‘‘individual with handi-
caps’’, as defined in §8.3 of this title,
for purposes of reasonable accommoda-
tion and program accessibility for per-
sons with disabilities.

[61 FR 5665, Feb. 13, 1996, as amended at 63
FR 23853, Apr. 30, 1998; 656 FR 16715, Mar. 29,
2000; 77 FR 5674, Feb. 3, 2012]

Subpart E—Restrictions on
Assistance to Noncitizens

AUTHORITY: 42 U.S.C. 1436a and 3535(d).

§5.500 Applicability.

(a) Covered programs/assistance. This
subpart E implements Section 214 of
the Housing and Community Develop-
ment Act of 1980, as amended (42 U.S.C.
1436a). Section 214 prohibits HUD from
making financial assistance available
to persons who are not in eligible sta-
tus with respect to citizenship or non-
citizen immigration status. This sub-
part E is applicable to financial assist-
ance provided under:

(1) Section 235 of the National Hous-
ing Act (12 U.S.C. 1715z) (the Section
235 Program);

(2) Section 236 of the National Hous-
ing Act (12 U.S.C. 1715z-1) (tenants pay-
ing below market rent only) (the Sec-
tion 236 Program);

(3) Section 101 of the Housing and
Urban Development Act of 19656 (12
U.S.C. 1701s) (the Rent Supplement
Program); and

(4) The United States Housing Act of
1937 (42 U.S. C. 1437 et seq.) which cov-
ers:

(i) HUD’s Public Housing Programs;

(ii) The Section 8 Housing Assistance
Programs; and
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(iii) The Housing Development Grant
Programs (with respect to low income
units only).

(b) Covered individuals and entities—(1)
Covered individuals/persons and families.
The provisions of this subpart E apply
to both applicants for assistance and
persons already receiving assistance
covered under this subpart E.

(2) Covered entities. The provisions of
this subpart E apply to Public Housing
Agencies (PHAs), project (or housing)
owners, and mortgagees under the Sec-
tion 235 Program. The term ‘‘respon-
sible entity”’ is used in this subpart E
to refer collectively to these entities,
and is further defined in §5.504.

§5.502 Requirements concerning docu-
ments.

For any notice or document (deci-
sion, declaration, consent form, etc.)
that this subpart E requires the respon-
sible entity to provide to an individual,
or requires the responsible entity to
obtain the signature of an individual,
the responsible entity, where feasible,
must arrange for the notice or docu-
ment to be provided to the individual
in a language that is understood by the
individual if the individual is not pro-
ficient in English. (See 24 CFR 8.6 of
HUD’s regulations for requirements
concerning communications with per-
sons with disabilities.)

§5.504 Definitions.

(a) The definitions 1937 Act, HUD,
Public Housing Agency (PHA), and Sec-
tion 8 are defined in subpart A of this
part.

(b) As used in this subpart E:

Child means a member of the family
other than the family head or spouse
who is under 18 years of age.

Citizen means a citizen or national of
the United States.

Evidence of citizenship or eligible status
means the documents which must be
submitted to evidence citizenship or el-
igible immigration status. (See
§5.508(b).)

Family has the same meaning as pro-
vided in the program regulations of the
relevant Section 214 covered program.

Head of household means the adult
member of the family who is the head
of the household for purposes of deter-
mining income eligibility and rent.
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Housing covered programs means the
following programs administered by
the Assistant Secretary for Housing:

(1) Section 235 of the National Hous-
ing Act (12 U.S.C. 1715z) (the Section
235 Program);

(2) Section 236 of the National Hous-
ing Act (12 U.S.C. 1715z-1) (tenants pay-
ing below market rent only) (the Sec-
tion 236 Program); and

(3) Section 101 of the Housing and
Urban Development Act of 1965 (12
U.S.C. 1701s) (the Rent Supplement
Program).

INS means the U.S. Immigration and
Naturalization Service.

Mixed family means a family whose
members include those with citizenship
or eligible immigration status, and
those without citizenship or eligible
immigration status.

National means a person who owes
permanent allegiance to the TUnited
States, for example, as a result of birth
in a United States territory or posses-
sion.

Noncitizen means a person who is nei-
ther a citizen nor national of the
United States.

Project owner means the person or en-
tity that owns the housing project con-
taining the assisted dwelling unit.

Public Housing covered programs
means the public housing programs ad-
ministered by the Assistant Secretary
for Public and Indian Housing under
title I of the 1937 Act. This definition
does not encompass HUD’s Indian
Housing programs administered under
title II of the 1937 Act. Further, this
term does not include those programs
providing assistance under section 8 of
the 1937 Act. (See definition of ‘“Sec-
tion 8 Covered Programs’ in this sec-
tion.)

Responsible entity means the person
or entity responsible for administering
the restrictions on providing assistance
to noncitizens with ineligible immigra-
tions status. The entity responsible for
administering the restrictions on pro-
viding assistance to noncitizens with
ineligible immigration status under
the various covered programs is as fol-
lows:

(1) For the Section 235 Program, the
mortgagee.

(2) For Public Housing, the Section 8
Rental Certificate, the Section 8 Rent-
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al Voucher, and the Section 8 Moderate
Rehabilitation programs, the PHA ad-
ministering the program under an ACC
with HUD.

(3) For all other Section 8 programs,
the Section 236 Program, and the Rent
Supplement Program, the owner.

Section 8 covered programs means all
HUD programs which assist housing
under Section 8 of the 1937 Act, includ-
ing Section 8-assisted housing for
which loans are made under section 202
of the Housing Act of 1959.

Section 214 means section 214 of the
Housing and Community Development
Act of 1980, as amended (42 U.S.C.
1436a.).

Section 214 covered programs is the col-
lective term for the HUD programs to
which the restrictions imposed by Sec-
tion 214 apply. These programs are set
forth in §5.500.

Tenant means an individual or a fam-
ily renting or occupying an assisted
dwelling unit. For purposes of this sub-
part E, the term tenant will also be
used to include a homebuyer, where ap-
propriate.

§5.506 General provisions.

(a) Restrictions on assistance. Finan-
cial assistance under a Section 214 cov-
ered program is restricted to:

(1) Citizens; or

(2) Noncitizens who have eligible im-
migration status under one of the cat-
egories set forth in Section 214 (see 42
U.S.C. 1436a(a)).

(b) Family eligibility for assistance. (1)
A family shall not be eligible for as-
sistance unless every member of the
family residing in the unit is deter-
mined to have eligible status, as de-
scribed in paragraph (a) of this section,
or unless the family meets the condi-
tions set forth in paragraph (b)(2) of
this section.

(2) Despite the ineligibility of one or
more family members, a mixed family
may be eligible for one of the three
types of assistance provided in §§5.516
and 5.518. A family without any eligible
members and receiving assistance on
June 19, 1995 may be eligible for tem-
porary deferral of termination of as-
sistance as provided in §§5.516 and 5.518.

(c) Preferences. Citizens of the Repub-
lic of Marshall Islands, the Federated
States of Micronesia, and the Republic
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of Palau who are eligible for assistance
under paragraph (a)(2) of this section
are entitled to receive local preferences
for housing assistance, except that,
within Guam, such citizens who have
such local preference will not be enti-
tled to housing assistance in preference
to any United States citizen or na-
tional resident therein who is other-
wise eligible for such assistance.

[61 FR 5202, Feb. 9, 1996, as amended at 67 FR
65273, Oct. 23, 2002]

§5.508 Submission of evidence of citi-
zenship or eligible immigration sta-
tus.

(a) General. Eligibility for assistance
or continued assistance under a Sec-
tion 214 covered program is contingent
upon a family’s submission to the re-
sponsible entity of the documents de-
scribed in paragraph (b) of this section
for each family member. If one or more
family members do not have citizen-
ship or eligible immigration status, the
family members may exercise the elec-
tion not to contend to have eligible im-
migration status as provided in para-
graph (e) of this section, and the provi-
sions of §§5.516 and 5.518 shall apply.

(b) Evidence of citicenship or eligible
immigration status. Each family mem-
ber, regardless of age, must submit the
following evidence to the responsible
entity.

(1) For U.S. citizens or U.S. nation-
als, the evidence consists of a signed
declaration of U.S. citizenship or U.S.
nationality. The responsible entity
may request verification of the dec-
laration by requiring presentation of a
United States passport or other appro-
priate documentation, as specified in
HUD guidance.

(2) For noncitizens who are 62 years
of age or older or who will be 62 years
of age or older and receiving assistance
under a Section 214 covered program on
September 30, 1996 or applying for as-
sistance on or after that date, the evi-
dence consists of:

(i) A signed declaration of eligible
immigration status; and

(ii) Proof of age document.

(3) For all other noncitizens, the evi-
dence consists of:

(i) A signed declaration of eligible
immigration status;
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(ii) One of the INS documents re-
ferred to in §5.510; and

(iii) A signed verification consent
form.

(¢c) Declaration. (1) For each family
member who contends that he or she is
a U.S. citizen or a noncitizen with eli-
gible immigration status, the family
must submit to the responsible entity
a written declaration, signed under
penalty of perjury, by which the family
member declares whether he or she is a
U.S. citizen or a noncitizen with eligi-
ble immigration status.

(i) For each adult, the declaration
must be signed by the adult.

(ii) For each child, the declaration
must be signed by an adult residing in
the assisted dwelling unit who is re-
sponsible for the child.

(2) For Housing covered programs: The
written declaration may be incor-
porated as part of the application for
housing assistance or may constitute a
separate document.

(d) Verification consent form—(1) Who
signs. Each noncitizen who declares eli-
gible immigration status (except cer-
tain noncitizens who are 62 years of age
or older as described in paragraph (b)(2)
of this section) must sign a verification
consent form as follows.

(i) For each adult, the form must be
signed by the adult.

(ii) For each child, the form must be
signed by an adult residing in the as-
sisted dwelling unit who is responsible
for the child.

(2) Notice of release of evidence by re-
sponsible entity. The verification con-
sent form shall provide that evidence
of eligible immigration status may be
released by the responsible entity with-
out responsibility for the further use or
transmission of the evidence by the en-
tity receiving it, to:

(i) HUD, as required by HUD; and

(ii) The INS for purposes of
verification of the immigration status
of the individual.

(3) Notice of release of evidence by
HUD. The verification consent form
also shall notify the individual of the
possible release of evidence of eligible
immigration status by HUD. Evidence
of eligible immigration status shall
only be released to the INS for pur-
poses of establishing eligibility for fi-
nancial assistance and not for any
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other purpose. HUD is not responsible
for the further use or transmission of
the evidence or other information by
the INS.

(e) Individuals who do not contend that
they have eligible status. If one or more
members of a family elect not to con-
tend that they have eligible immigra-
tion status, and other members of the
family establish their citizenship or el-
igible immigration status, the family
may be eligible for assistance under
§§5.516 and 5.518, or §5.520, despite the
fact that no declaration or documenta-
tion of eligible status is submitted for
one or more members of the family.
The family, however, must identify in
writing to the responsible entity, the
family member (or members) who will
elect not to contend that he or she has
eligible immigration status.

(f) Notification of requirements of Sec-
tion 214—(1) When notice is to be issued.
Notification of the requirement to sub-
mit evidence of citizenship or eligible
immigration status, as required by this
section, or to elect not to contend that
one has eligible status as provided by
paragraph (e) of this section, shall be
given by the responsible entity as fol-
lows:

(1) Applicant’s notice. The notification
described in paragraph (f)(1) of this sec-
tion shall be given to each applicant at
the time of application for assistance.
Applicants whose applications are
pending on June 19, 1995, shall be noti-
fied of the requirement to submit evi-
dence of eligible status as soon as pos-
sible after June 19, 1995.

(ii) Notice to tenants. The notification
described in paragraph (f)(1) of this sec-
tion shall be given to each tenant at
the time of, and together with, the re-
sponsible entity’s notice of regular re-
examination of income, but not later
than one year following June 19, 1995.

(iii) Timing of mortgagor’s notice. A
mortgagor receiving Section 235 assist-
ance must be provided the notification
described in paragraph (f)(1) of this sec-
tion and any additional requirements
imposed under the Section 235 Pro-
gram.

(2) Form and content of notice. The no-
tice shall:

(i) State that financial assistance is
contingent upon the submission and
verification, as appropriate, of evi-
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dence of citizenship or eligible immi-
gration status as required by para-
graph (a) of this section;

(ii) Describe the type of evidence
that must be submitted, and state the
time period in which that evidence
must be submitted (see paragraph (g) of
this section concerning when evidence
must be submitted); and

(iii) State that assistance will be pro-
rated, denied or terminated, as appro-
priate, upon a final determination of
ineligibility after all appeals have been
exhausted (see §5.514 concerning INS
appeal, and informal hearing process)
or, if appeals are not pursued, at a time
to be specified in accordance with HUD
requirements. Tenants also shall be in-
formed of how to obtain assistance
under the preservation of families pro-
visions of §§5.516 and 5.518.

(g) When evidence of eligible status is
required to be submitted. The responsible
entity shall require evidence of eligible
status to be submitted at the times
specified in paragraph (g) of this sec-
tion, subject to any extension granted
in accordance with paragraph (h) of
this section.

(1) Applicants. For applicants, respon-
sible entities must ensure that evi-
dence of eligible status is submitted
not later than the date the responsible
entity anticipates or has knowledge
that verification of other aspects of eli-
gibility for assistance will occur (see
§5.512(a)).

(2) Tenants. For tenants, evidence of
eligible status is required to be sub-
mitted as follows:

(i) For financial assistance under a
Section 214 covered program, with the
exception of Section 235 assistance pay-
ments, the required evidence shall be
submitted at the first regular reexam-
ination after June 19, 1995, in accord-
ance with program requirements.

(ii) For financial assistance in the
form of Section 235 assistance pay-
ments, the mortgagor shall submit the
required evidence in accordance with
requirements imposed under the Sec-
tion 235 Program.

(3) New occupants of assisted units. For
any new occupant of an assisted unit
(e.g., a new family member comes to
reside in the assisted unit), the re-
quired evidence shall be submitted at
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the first interim or regular reexamina-
tion following the person’s occupancy.

(4) Changing participation in a HUD
program. Whenever a family applies for
admission to a Section 214 covered pro-
gram, evidence of eligible status is re-
quired to be submitted in accordance
with the requirements of this subpart
unless the family already has sub-
mitted the evidence to the responsible
entity for a Section 214 covered pro-
gram.

(5) Omne-time evidence requirement for
continuous occupancy. For each family
member, the family is required to sub-
mit evidence of eligible status only one
time during continuously assisted oc-
cupancy under any Section 214 covered
program.

(h) Extensions of time to submit evi-
dence of eligible status—(1) When exten-
sion must be granted. The responsible
entity shall extend the time, provided
in paragraph (g) of this section, to sub-
mit evidence of eligible immigration
status if the family member:

(i) Submits the declaration required
under §5.508(a) certifying that any per-
son for whom required evidence has not
been submitted is a noncitizen with eli-
gible immigration status; and

(i1) Certifies that the evidence needed
to support a claim of eligible immigra-
tion status is temporarily unavailable,
additional time is needed to obtain and
submit the evidence, and prompt and
diligent efforts will be undertaken to
obtain the evidence.

(2) Thirty-day extension period. Any
extension of time, if granted, shall not
exceed thirty (30) days. The additional
time provided should be sufficient to
allow the individual the time to obtain
the evidence needed. The responsible
entity’s determination of the length of
the extension needed shall be based on
the circumstances of the individual
case.

(3) Grant or denial of extension to be in
writing. The responsible entity’s deci-
sion to grant or deny an extension as
provided in paragraph (h)(1) of this sec-
tion shall be issued to the family by
written notice. If the extension is
granted, the notice shall specify the ex-
tension period granted (which shall not
exceed thirty (30) days). If the exten-
sion is denied, the notice shall explain
the reasons for denial of the extension.
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(i) Failure to submit evidence or to es-
tablish eligible status. If the family fails
to submit required evidence of eligible
immigration status within the time pe-
riod specified in the notice, or any ex-
tension granted in accordance with
paragraph (h) of this section, or if the
evidence is timely submitted but fails
to establish eligible immigration sta-
tus, the responsible entity shall pro-
ceed to deny, prorate or terminate as-
sistance, or provide continued assist-
ance or temporary deferral of termi-
nation of assistance, as appropriate, in
accordance with the provisions of
§§5.514, 5.516, and 5.518.

(ii) [Reserved]

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60538, Nov. 29, 1996; 64 FR 25731, May 12,
1999]

§5.510 Documents of eligible immigra-
tion status.

(a) General. A responsible entity shall
request and review original documents
of eligible immigration status. The re-
sponsible entity shall retain photo-
copies of the documents for its own
records and return the original docu-
ments to the family.

(b) Acceptable evidence of eligible immi-
gration status. Acceptable evidence of
eligible immigration status shall be
the original of a document designated
by INS as acceptable evidence of immi-
gration status in one of the six cat-
egories mentioned in §5.506(a) for the
specific immigration status claimed by
the individual.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12,
1999]

§5.512 Verification of eligible immi-
gration status.

(a) General. Except as described in
paragraph (b) of this section and §5.514,
no individual or family applying for as-
sistance may receive such assistance
prior to the verification of the eligi-
bility of at least the individual or one
family member. Verification of eligi-
bility consistent with §5.5614 occurs
when the individual or family members
have submitted documentation to the
responsible entity in accordance with
§5.508.
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(b) PHA election to provide assistance
before verification. A PHA that is a re-
sponsible entity under this subpart
may elect to provide assistance to a
family before the verification of the
eligibility of the individual or one fam-
ily member.

(c) Primary verification—(1) Automated
verification system. Primary verification
of the immigration status of the person
is conducted by the responsible entity
through the INS automated system
(INS Systematic Alien Verification for
Entitlements (SAVE)). The INS SAVE
system provides access to names, file
numbers and admission numbers of
noncitizens.

(2) Failure of primary verification to
confirm eligible immigration status. If the
INS SAVE system does not verify eligi-
ble immigration status, secondary
verification must be performed.

(d) Secondary verification—(1) Manual
search of INS records. Secondary
verification is a manual search by the
INS of its records to determine an indi-
vidual’s immigration status. The re-
sponsible entity must request sec-
ondary verification, within 10 days of
receiving the results of the primary
verification, if the primary verification
system does not confirm eligible immi-
gration status, or if the primary
verification system verifies immigra-
tion status that is ineligible for assist-
ance under a Section 214 covered pro-

gram.
(2) Secondary wverification initiated by
responsible entity. Secondary

verification is initiated by the respon-
sible entity forwarding photocopies of
the original INS documents required
for the immigration status declared
(front and back), attached to the INS
document verification request form G-
845S (Document Verification Request),
or such other form specified by the INS
to a designated INS office for review.
(Form G-845S is available from the
local INS Office.)

(3) Failure of secondary verification to
confirm eligible immigration status. If the
secondary verification does not con-
firm eligible immigration status, the
responsible entity shall issue to the
family the notice described in §5.514(d),
which includes notification of the right
to appeal to the INS of the INS finding
on immigration status (see §5.514(d)(4)).

74

24 CFR Subtitle A (4-1-21 Edition)

(e) Exemption from liability for INS
verification. The responsible entity
shall not be liable for any action,
delay, or failure of the INS in con-
ducting the automated or manual
verification.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12,
1999]

§5.514 Delay, denial, reduction or ter-
mination of assistance.

(a) General. Assistance to a family
may not be delayed, denied, reduced or
terminated because of the immigration
status of a family member except as
provided in this section.

(b) Restrictions on delay, denial, reduc-
tion or termination of assistance—(1) Re-
strictions on reduction, denial or termi-
nation of assistance for applicants and
tenants. Assistance to an applicant or
tenant shall not be delayed, denied, re-
duced, or terminated, on the basis of
ineligible immigration status of a fam-
ily member if:

(i) The primary and secondary
verification of any immigration docu-
ments that were timely submitted has
not been completed;

(ii) The family member for whom re-
quired evidence has not been submitted
has moved from the assisted dwelling
unit;

(iii) The family member who is deter-
mined not to be in an eligible immigra-
tion status following INS verification
has moved from the assisted dwelling
unit;

(iv) The INS appeals process under
§5.514(e) has not been concluded;

(v) Assistance is prorated in accord-
ance with §5.520; or

(vi) Assistance for a mixed family is
continued in accordance with §§5.516
and 5.518; or

(vii) Deferral of termination of as-
sistance is granted in accordance with
§§5.5616 and 5.518.

(2) Restrictions on delay, denial, reduc-
tion or termination of assistance pending
fair hearing for tenants. In addition to
the factors listed in paragraph (b)(1) of
this section, assistance to a tenant
cannot be delayed, denied, reduced or
terminated until the completion of the
informal hearing described in para-
graph (f) of this section.
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(c) Events causing denial or termination
of assistance—(1) General. Assistance to
an applicant shall be denied, and a ten-
ant’s assistance shall be terminated, in
accordance with the procedures of this
section, upon the occurrence of any of
the following events:

(i) Evidence of citizenship (i.e., the
declaration) and eligible immigration
status is not submitted by the date
specified in §5.508(g) or by the expira-
tion of any extension granted in ac-
cordance with §5.508(h);

(ii) Evidence of citizenship and eligi-
ble immigration status is timely sub-
mitted, but INS primary and secondary
verification does not verify eligible im-
migration status of a family member;
and

(A) The family does not pursue INS
appeal or informal hearing rights as
provided in this section; or

(B) INS appeal and informal hearing
rights are pursued, but the final appeal
or hearing decisions are decided
against the family member; or

(iii) The responsible entity deter-
mines that a family member has know-
ingly permitted another individual who
is not eligible for assistance to reside
(on a permanent basis) in the public or
assisted housing unit of the family
member. Such termination shall be for
a period of not less than 24 months.
This provision does not apply to a fam-
ily if the ineligibility of the ineligible
individual was considered in calcu-
lating any proration of assistance pro-
vided for the family.

(2) Termination of assisted occupancy.
For termination of assisted occupancy,
see paragraph (i) of this section.

(d) Notice of denial or termination of as-
sistance. The notice of denial or termi-
nation of assistance shall advise the
family:

(1) That financial assistance will be
denied or terminated, and provide a
brief explanation of the reasons for the
proposed denial or termination of as-
sistance;

(2) That the family may be eligible
for proration of assistance as provided
under §5.520;

(3) In the case of a tenant, the cri-
teria and procedures for obtaining re-
lief under the provisions for preserva-
tion of families in §§5.514 and 5.518;
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(4) That the family has a right to re-
quest an appeal to the INS of the re-
sults of secondary verification of immi-
gration status and to submit additional
documentation or a written expla-
nation in support of the appeal in ac-
cordance with the procedures of para-
graph (e) of this section;

(5) That the family has a right to re-
quest an informal hearing with the re-
sponsible entity either upon comple-
tion of the INS appeal or in lieu of the
INS appeal as provided in paragraph (f)
of this section;

(6) For applicants, the notice shall
advise that assistance may not be de-
layed until the conclusion of the INS
appeal process, but assistance may be
delayed during the pendency of the in-
formal hearing process.

(e) Appeal to the INS—(1) Submission of
request for appeal. Upon receipt of noti-
fication by the responsible entity that
INS secondary verification failed to
confirm eligible immigration status,
the responsible entity shall notify the
family of the results of the INS
verification, and the family shall have
30 days from the date of the responsible
entity’s notification, to request an ap-
peal of the INS results. The request for
appeal shall be made by the family
communicating that request in writing
directly to the INS. The family must
provide the responsible entity with a
copy of the written request for appeal
and proof of mailing.

(2) Documentation to be submitted as
part of appeal to INS. The family shall
forward to the designated INS office
any additional documentation or writ-
ten explanation in support of the ap-
peal. This material must include a
copy of the INS document verification
request form G-845S (used to process
the secondary verification request) or
such other form specified by the INS,
and a cover letter indicating that the
family is requesting an appeal of the
INS immigration status verification
results.

(38) Decision by INS—(i) When decision
will be issued. The INS will issue to the
family, with a copy to the responsible
entity, a decision within 30 days of its
receipt of documentation concerning
the family’s appeal of the verification
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of immigration status. If, for any rea-
son, the INS is unable to issue a deci-
sion within the 30 day time period, the
INS will inform the family and respon-
sible entity of the reasons for the
delay.

(ii) Notification of INS decision and of
informal hearing procedures. When the
responsible entity receives a copy of
the INS decision, the responsible entity
shall notify the family of its right to
request an informal hearing on the re-
sponsible entity’s ineligibility deter-
mination in accordance with the proce-
dures of paragraph (f) of this section.

(4) No delay, denial, reduction, or termi-
nation of assistance until completion of
INS appeal process; direct appeal to INS.
Pending the completion of the INS ap-
peal under this section, assistance may
not be delayed, denied, reduced or ter-
minated on the basis of immigration
status.

(f) Informal hearing—(1) When request
for hearing is to be made. After notifica-
tion of the INS decision on appeal, or
in lieu of request of appeal to the INS,
the family may request that the re-
sponsible entity provide a hearing.
This request must be made either with-
in 30 days of receipt of the notice de-
scribed in paragraph (d) of this section,
or within 30 days of receipt of the INS
appeal decision issued in accordance
with paragraph (e) of this section.

(2) Informal hearing procedures—(i)
Tenants assisted under a Section 8 cov-
ered program: For tenants assisted
under a Section 8 covered program, the
procedures for the hearing before the
responsible entity are set forth in:

(A) For Section 8 Moderate Rehabilita-
tion assistance: 24 CFR part 882;

(B) For Section 8 tenant-based assist-
ance: 24 CFR part 982; or

(C) For Section 8 project-based certifi-
cate program: 24 CFR part 983.

(i1) Tenants assisted under any other
Section 8 covered program or a Public
Housing covered program: For tenants
assisted under a Section 8 covered pro-
gram not listed in paragraph (f)(3)(i) of
this section or a Public Housing cov-
ered program, the procedures for the
hearing before the responsible entity
are set forth in 24 CFR part 966.

(iii) Families under Housing covered
programs and applicants for assistance
under all covered programs. For all fami-
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lies under Housing covered programs
(applicants as well as tenants already
receiving assistance) and for applicants
for assistance under all covered pro-
grams, the procedures for the informal
hearing before the responsible entity
are as follows:

(A) Hearing before an impartial indi-
vidual. The family shall be provided a
hearing before any person(s) designated
by the responsible entity (including an
officer or employee of the responsible
entity), other than a person who made
or approved the decision under review,
and other than a person who is a subor-
dinate of the person who made or ap-
proved the decision;

(B) Examination of evidence. The fam-
ily shall be provided the opportunity to
examine and copy at the individual’s
expense, at a reasonable time in ad-
vance of the hearing, any documents in
the possession of the responsible entity
pertaining to the family’s eligibility
status, or in the possession of the INS
(as permitted by INS requirements), in-
cluding any records and regulations
that may be relevant to the hearing;

(C) Presentation of evidence and argu-
ments in support of eligible status. The
family shall be provided the oppor-
tunity to present evidence and argu-
ments in support of eligible status.
Evidence may be considered without
regard to admissibility under the rules
of evidence applicable to judicial pro-
ceedings;

(D) Controverting evidence of the re-
sponsible entity. The family shall be
provided the opportunity to controvert
evidence relied upon by the responsible
entity and to confront and cross-exam-
ine all witnesses on whose testimony
or information the responsible entity
relies;

(E) Representation. The family shall
be entitled to be represented by an at-
torney, or other designee, at the fam-
ily’s expense, and to have such person
make statements on the family’s be-
half;

(F) Interpretive services. The family
shall be entitled to arrange for an in-
terpreter to attend the hearing, at the
expense of the family, or responsible
entity, as may be agreed upon by the
two parties to the proceeding; and

(G) Hearing to be recorded. The family
shall be entitled to have the hearing





Office of the Secretary, HUD

recorded by audiotape (a transcript of
the hearing may, but is not required
to, be provided by the responsible enti-
ty).

(3) Hearing decision. The responsible
entity shall provide the family with a
written final decision, based solely on
the facts presented at the hearing,
within 14 days of the date of the infor-
mal hearing. The decision shall state
the basis for the decision.

(g) Judicial relief. A decision against a
family member, issued in accordance
with paragraphs (e) or (f) of this sec-
tion, does not preclude the family from
exercising the right, that may other-
wise be available, to seek redress di-
rectly through judicial procedures.

(h) Retention of documents. The re-
sponsible entity shall retain for a min-
imum of 5 years the following docu-
ments that may have been submitted
to the responsible entity by the family,
or provided to the responsible entity as
part of the INS appeal or the informal
hearing process:

(1) The application for financial as-
sistance;

(2) The form completed by the family
for income reexamination;

(3) Photocopies of any original docu-
ments (front and back), including
original INS documents;

(4) The signed verification consent
form;

(5) The INS verification results;

(6) The request for an INS appeal;

(7) The final INS determination;

(8) The request for an informal hear-
ing; and

(9) The final informal hearing deci-
sion.

(1) Termination of assisted occupancy.
(1) Under Housing covered programs,
and in the Section 8 covered programs
other than the Section 8 Rental Certifi-
cate, Rental Voucher, and Moderate
Rehabilitation programs, assisted oc-
cupancy is terminated by:

(i) If permitted under the lease, the
responsible entity notifying the tenant
that because of the termination of as-
sisted occupancy the tenant is required
to pay the HUD-approved market rent
for the dwelling unit.

(ii) The responsible entity and tenant
entering into a new lease without fi-
nancial assistance.
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(iii) The responsible entity evicting
the tenant. While the tenant continues
in occupancy of the unit, the respon-
sible entity may continue to receive
assistance payments if action to termi-
nate the tenancy under an assisted
lease is promptly initiated and dili-
gently pursued, in accordance with the
terms of the lease, and if eviction of
the tenant is undertaken by judicial
action pursuant to State and local law.
Action by the responsible entity to ter-
minate the tenancy and to evict the
tenant must be in accordance with ap-
plicable HUD regulations and other
HUD requirements. For any jurisdic-
tion, HUD may prescribe a maximum
period during which assistance pay-
ments may be continued during evic-
tion proceedings and may prescribe
other standards of reasonable diligence
for the prosecution of eviction pro-
ceedings.

(2) In the Section 8 Rental Certifi-
cate, Rental Voucher, and Moderate
Rehabilitation programs, assisted oc-
cupancy is terminated by terminating
assistance payments. (See provisions of
this section concerning termination of
assistance.) The PHA shall not make
any additional assistance payments to
the owner after the required procedures
specified in this section have been com-
pleted. In addition, the PHA shall not
approve a lease, enter into an assist-
ance contract, or process a portability
move for the family after those proce-
dures have been completed.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12,
1999]

§5.516 Availability of preservation as-
sistance to mixed families and other
families.

(a) Assistance available for tenant
mized families—(1) General. Preservation
assistance is available to tenant mixed
families, following completion of the
appeals and informal hearing proce-
dures provided in §5.514. There are
three types of preservation assistance:

(i) Continued assistance (see para-
graph (a) of §5.518);

(ii) Temporary deferral of termi-
nation of assistance (see paragraph (b)
of §5.518); or
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(iii) Prorated assistance (see §5.520, a
mixed family must be provided pro-
rated assistance if the family so re-
quests).

(2) Availability of assistance—(i) For
Housing covered programs: One of the
three types of assistance described is
available to tenant mixed families as-
sisted under a National Housing Act or
19656 HUD Act covered program, depend-
ing upon the family’s eligibility for
such assistance. Continued assistance
must be provided to a mixed family
that meets the conditions for eligi-
bility for continued assistance.

(i1) For Section 8 or Public Housing cov-
ered programs. One of the three types of
assistance described may be available
to tenant mixed families assisted under
a Section 8 or Public Housing covered
program.

(b) Assistance available for applicant
mized families. Prorated assistance is
also available for mixed families apply-
ing for assistance as provided in §5.520.

(c) Assistance available to other families
in occupancy. Temporary deferral of
termination of assistance may be
available to families receiving assist-
ance under a Section 214 covered pro-
gram on June 19, 1995, and who have no
members with eligible immigration
status, as set forth in paragraphs (c)(1)
and (2) of this section.

(1) For Housing covered programs:
Temporary deferral of termination of
assistance is available to families as-
sisted under a Housing covered pro-
gram.

(2) For Section 8 or Public Housing cov-
ered programs: The responsible entity
may make temporary deferral of termi-
nation of assistance to families as-
sisted under a Section 8 or Public
Housing covered program.

(d) Section 8 covered programs: Discre-
tion afforded to provide certain family
preservation assistance—(1) Project own-
ers. With respect to assistance under a
Section 8 Act covered program admin-
istered by a project owner, HUD has
the discretion to determine under what
circumstances families are to be pro-
vided one of the two statutory forms of
assistance for preservation of the fam-
ily (continued assistance or temporary
deferral of assistance). HUD is exer-
cising its discretion by specifying the
standards in this section under which a
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project owner must provide one of
these two types of assistance to a fam-
ily. However, project owners and PHAsS
must offer prorated assistance to eligi-
ble mixed families.

(2) PHAs. The PHA, rather than HUD,
has the discretion to determine the cir-
cumstances under which a family will
be offered one of the two statutory
forms of assistance (continued assist-
ance or temporary deferral of termi-
nation of assistance). The PHA must
establish its own policy and criteria to
follow in making its decision. In estab-
lishing the criteria for granting contin-
ued assistance or temporary deferral of
termination of assistance, the PHA
must incorporate the statutory cri-
teria, which are set forth in paragraphs
(a) and (b) of §5.518. However, the PHA
must offer prorated assistance to eligi-
ble families.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996; 64 FR 25732, May 12,
1999]

§5.518 Types of preservation assist-
ance available to mixed families
and other families.

(a) Continued assistance—(1) General.
A mixed family may receive continued
housing assistance if all of the fol-
lowing conditions are met (a mixed
family assisted under a Housing cov-
ered program must be provided contin-
ued assistance if the family meets the
following conditions):

(i) The family was receiving assist-
ance under a Section 214 covered pro-
gram on June 19, 1995;

(ii) The family’s head of household or
spouse has eligible immigration status
as described in §5.506; and

(iii) The family does not include any
person (who does not have eligible im-
migration status) other than the head
of household, any spouse of the head of
household, any parents of the head of
household, any parents of the spouse,
or any children of the head of house-
hold or spouse.

(2) Proration of continued assistance. A
family entitled to continued assistance
before November 29, 1996 is entitled to
continued assistance as described in
paragraph (a) of this section. A family
entitled to continued assistance after
November 29, 1996 shall receive pro-
rated assistance as described in §5.520.
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(b) Temporary deferral of termination of
assistance—(1) Eligibility for this type of
assistance. If a mixed family qualifies
for prorated assistance (and does not
qualify for continued assistance), but
decides not to accept prorated assist-
ance, or if a family has no members
with eligible immigration status, the
family may be eligible for temporary
deferral of termination of assistance if
necessary to permit the family addi-
tional time for the orderly transition
of those family members with ineli-
gible status, and any other family
members involved, to other affordable
housing. Other affordable housing is
used in the context of transition of an
ineligible family from a rent level that
reflects HUD assistance to a rent level
that is unassisted; the term refers to
housing that is not substandard, that is
of appropriate size for the family and
that can be rented for an amount not
exceeding the amount that the family
pays for rent, including utilities, plus
25 percent.

(2) Housing covered programs: Condi-
tions for granting temporary deferral of
termination of assistance. The respon-
sible entity shall grant a temporary de-
ferral of termination of assistance to a
mixed family if the family is assisted
under a Housing covered program and
one of the following conditions is met:

(i) The family demonstrates that rea-
sonable efforts to find other affordable
housing of appropriate size have been
unsuccessful (for purposes of this sec-
tion, reasonable efforts include seeking
information from, and pursuing leads
obtained from the State housing agen-
cy, the city government, local news-
papers, rental agencies and the owner);

(ii) The vacancy rate for affordable
housing of appropriate size is below
five percent in the housing market for
the area in which the project is lo-
cated; or

(iii) The consolidated plan, as de-
scribed in 24 CFR part 91 and if applica-
ble to the covered program, indicates
that the local jurisdiction’s housing
market lacks sufficient affordable
housing opportunities for households
having a size and income similar to the
family seeking the deferral.

(3) Time limit on deferral period. If
temporary deferral of termination of
assistance is granted, the deferral pe-
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riod shall be for an initial period not to
exceed six months. The initial period
may be renewed for additional periods
of six months, but the aggregate defer-
ral period for deferrals provided after
November 29, 1996 shall not exceed a pe-
riod of eighteen months. The aggregate
deferral period for deferrals granted
prior to November 29, 1996 shall not ex-
ceed 3 years. These time periods do not
apply to a family which includes a ref-
ugee under section 207 of the Immigra-
tion and Nationality Act or an indi-
vidual seeking asylum under section
208 of that Act.

(4) Notification requirements for begin-
ning of each deferral period. At the be-
ginning of each deferral period, the re-
sponsible entity must inform the fam-
ily of its ineligibility for financial as-
sistance and offer the family informa-
tion concerning, and referrals to assist
in finding, other affordable housing.

(6) Determination of availability of af-
fordable housing at end of each deferral
period. (i) Before the end of each defer-
ral period, the responsible entity must
satisfy the applicable requirements of
either paragraph (b)(5)(i)(A) or (B) of
this section. Specifically, the respon-
sible entity must:

(A) For Housing covered programs:
Make a determination that one of the
two conditions specified in paragraph
(b)(2) of this section continues to be
met (note: affordable housing will be
determined to be available if the va-
cancy rate is five percent or greater),
the owner’s knowledge and the tenant’s
evidence indicate that other affordable
housing is available; or

(B) For Section 8 or Public Housing cov-
ered programs: Make a determination of
the availability of affordable housing
of appropriate size based on evidence of
conditions which when taken together
will demonstrate an inadequate supply
of affordable housing for the area in
which the project is located, the con-
solidated plan (if applicable, as de-
scribed in 24 CFR part 91), the respon-
sible entity’s own knowledge of the
availability of affordable housing, and
on evidence of the tenant family’s ef-
forts to locate such housing.

(ii) The responsible entity must also:

(A) Notify the tenant family in writ-
ing, at least 60 days in advance of the
expiration of the deferral period, that
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termination will be deferred again
(provided that the granting of another
deferral will not result in aggregate de-
ferral periods that exceeds the max-
imum deferral period). This time pe-
riod does not apply to a family which
includes a refugee under section 207 of
the Immigration and Nationality Act
or an individual seeking asylum under
section 208 of that Act, and a deter-
mination was made that other afford-
able housing is not available; or

(B) Notify the tenant family in writ-
ing, at least 60 days in advance of the
expiration of the deferral period, that
termination of financial assistance will
not be deferred because either granting
another deferral will result in aggre-
gate deferral periods that exceed the
maximum deferral period (unless the
family includes a refugee under section
207 of the Immigration and Nationality
Act or an individual seeking asylum
under section 208 of that Act), or a de-
termination has been made that other
affordable housing is available.

(c) Option to select proration of assist-
ance at end of deferral period. A family
who is eligible for, and receives tem-
porary deferral of termination of as-
sistance, may request, and the respon-
sible entity shall provide proration of
assistance at the end of the deferral pe-
riod if the family has made a good faith
effort during the deferral period to lo-
cate other affordable housing.

(d) Notification of decision on family
preservation assistance. A responsible
entity shall notify the family of its de-
cision concerning the family’s quali-
fication for family preservation assist-
ance. If the family is ineligible for fam-
ily preservation assistance, the notifi-
cation shall state the reasons, which
must be based on relevant factors. For
tenant families, the notice also shall
inform the family of any applicable ap-
peal rights.

[61 FR 13616, Mar. 27, 1996, as amended at 61
FR 60539, Nov. 29, 1996; 64 FR 25732, May 12,
1999]

§5.520 Proration of assistance.

(a) Applicability. This section applies
to a mixed family other than a family
receiving continued assistance, or
other than a family who is eligible for
and requests and receives temporary
deferral of termination of assistance.
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An eligible mixed family who requests
prorated assistance must be provided
prorated assistance.

(b) Method of prorating assistance for
Housing covered programs—(1) Proration
under Rent Supplement Program. If the
household participates in the Rent
Supplement Program, the rent supple-
ment paid on the household’s behalf
shall be the rent supplement the house-
hold would otherwise be entitled to,
multiplied by a fraction, the denomi-
nator of which is the number of people
in the household and the numerator of
which is the number of eligible persons
in the household;

(2) Proration wunder Section 235 Pro-
gram. If the household participates in
the Section 235 Program, the interest
reduction payments paid on the house-
hold’s behalf shall be the payments the
household would otherwise be entitled
to, multiplied by a fraction the denom-
inator of which is the number of people
in the household and the numerator of
which is the number of eligible persons
in the household;

(3) Proration under Section 236 Program
without the benefit of additional assist-
ance. If the household participates in
the Section 236 Program without the
benefit of any additional assistance,
the household’s rent shall be increased
above the rent the household would
otherwise pay by an amount equal to
the difference between the market rate
rent for the unit and the rent the
household would otherwise pay multi-
plied by a fraction the denominator of
which is the number of people in the
household and the numerator of which
is the number of ineligible persons in
the household;

(4) Proration under Section 236 Program
with the benefit of additional assistance.
If the household participates in the
Section 236 Program with the benefit of
additional assistance under the rent
supplement, rental assistance payment
or Section 8 programs, the household’s
rent shall be increased above the rent
the household would otherwise pay by:

(i) An amount equal to the difference
between the market rate rent for the
unit and the basic rent for the unit
multiplied by a fraction, the denomi-
nator of which is the number of people
in the household, and the numerator of
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which is the number of ineligible per-
sons in the household, plus;

(ii) An amount equal to the rent sup-
plement, housing assistance payment
or rental assistance payment the
household would otherwise be entitled
to multiplied by a fraction, the denom-
inator of which is the number of people
in the household and the numerator of
which is the number of ineligible per-
sons in the household.

(c) Method of prorating assistance for
Section 8 covered programs—(1) Section 8
assistance other than assistance provided
for a tenancy under the Section 8 Housing
Choice Voucher Program. For Section 8
assistance other than assistance for a
tenancy under the voucher program,
the PHA must prorate the family’s as-
sistance as follows:

(i) Step 1. Determine gross rent for
the unit. (Gross rent is contract rent
plus any allowance for tenant paid util-
ities).

(ii) Step 2. Determine total tenant
payment in accordance with section
5.613(a). (Annual income includes in-
come of all family members, including
any family member who has not estab-
lished eligible immigration status.)

(iii) Step 3. Subtract amount deter-
mined in paragraph (c)(1)(ii), (Step 2),
from amount determined in paragraph
(©)(M)(d), (Step 1).

(iv) Step 4. Multiply the amount de-
termined in paragraph (c)(1)(iii), (Step
3) by a fraction for which:

(A) The numerator is the number of
family members who have established
eligible immigration status; and

(B) The denominator is the total
number of family members.

(v) Prorated housing assistance. The
amount determined in paragraph
(¢)(1)(iv) (Step 4) is the prorated hous-
ing assistance payment for a mixed
family.

(vi) No effect on contract rent. Prora-
tion of the housing assistance payment
does not affect contract rent to the
owner. The family must pay as rent the
portion of contract rent not covered by
the prorated housing assistance pay-
ment.

(2) Assistance for a Section 8 voucher
tenancy. For a tenancy under the
voucher program, the PHA must pro-
rate the family’s assistance as follows:
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(i) Step 1. Determine the amount of
the pre-proration housing assistance
payment. (Annual income includes in-
come of all family members, including
any family member who has not estab-
lished eligible immigration status.)

(ii) Step 2. Multiply the amount de-
termined in paragraph (c)(2)(i) (Step 1)
by a fraction for which:

(A) The numerator is the number of
family members who have established
eligible immigration status; and

(B) The denominator is the total
number of family members.

(iii) Prorated housing assistance. The
amount determined in paragraph
(c)(2)(ii) (Step 2) is the prorated hous-
ing assistance payment for a mixed
family.

(iv) No effect on rent to owner. Prora-
tion of the housing assistance payment
does not affect rent to owner. The fam-
ily must pay the portion of rent to
owner not covered by the prorated
housing assistance payment.

(d) Method of prorating assistance for
Public Housing covered programs. (1) The
PHA must prorate the family’s assist-
ance as follows:

(i) Step 1. Determine the total tenant
payment in accordance with section
5.628. (Annual income includes income
of all family members, including any
family member who has not established
eligible immigration status.)

(i1) Step 2. Subtract the total tenant
payment from the PHA-established flat
rent applicable to the unit. The result
is the maximum subsidy for which the
family could qualify if all members
were eligible (‘‘family maximum sub-
sidy”).

(iii) Step 3. Divide the family max-
imum subsidy by the number of per-
sons in the family (all persons) to de-
termine the maximum subsidy per each
family member who has citizenship or
eligible immigration status (‘‘eligible
family member’’). The subsidy per eli-
gible family member is the ‘‘member
maximum subsidy.”’

(iv) Step 4. Multiply the member
maximum subsidy by the number of
family members who have citizenship
or eligible immigration status (‘‘eligi-
ble family members’’).

(2) The product of steps 1 through 4 of
paragraphs (d)(1)(i) through (iv) of this
section is the amount of subsidy for
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which the family is eligible (‘‘eligible
subsidy’’). The family’s rent is the
PHA-established flat rent minus the
amount of the eligible subsidy.

(e) Method of prorating assistance when
the mixed family’s total tenant payment
(TTP) is greater than the public housing
flat rent. When the mixed family’s TTP
is greater than the flat rent, the PHA
must use the TTP as the mixed family
TTP. The PHA subtracts from the
mixed family TTP any established util-
ity allowance, and the sum becomes
the mixed family rent.

[61 FR 5202, Feb. 9, 1996, as amended at 63 FR
23853, Apr. 30, 1998; 64 FR 13056, Mar. 16, 1999;
81 FR 12370, Mar. 8, 2016]

§5.522 Prohibition of assistance to
noncitizen students.

(a) General. The provisions of §§5.516
and 5.518 permitting continued assist-
ance or temporary deferral of termi-
nation of assistance for certain fami-
lies do not apply to any person who is
determined to be a noncitizen student
as in paragraph (c)(2)(A) of Section 214
(42 U.S.C. 1436a(c)(2)(A)). The family of
a noncitizen student may be eligible
for prorated assistance, as provided in
paragraph (b)(2) of this section.

(b) Family of nonciticen students. (1)
The prohibition on providing assist-
ance to a noncitizen student as de-
scribed in paragraph (a) of this section
extends to the noncitizen spouse of the
noncitizen student and minor children
accompanying the student or following
to join the student.

(2) The prohibition on providing as-
sistance to a noncitizen student does
not extend to the citizen spouse of the
noncitizen student and the children of
the citizen spouse and noncitizen stu-
dent.

§5.524 Compliance with non-

discrimination requirements.

The responsible entity shall admin-
ister the restrictions on use of assisted
housing by noncitizens with ineligible
immigration status imposed by this
part in conformity with all applicable
nondiscrimination and equal oppor-
tunity requirements, including, but not
limited to, title VI of the Civil Rights
Act of 1964 (42 U.S.C. 2000d-2000d-5) and
the implementing regulations in 24
CFR part 1, section 504 of the Rehabili-
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tation Act of 1973 (29 U.S.C. 794) and
the implementing regulations in 24
CFR part 8, the Fair Housing Act (42
U.S.C. 3601-3619) and the implementing
regulations in 24 CFR part 100.

§5.526 Protection from liability for re-
sponsible entities and State and
local government agencies and offi-
cials.

(a) Protection from liability for respon-
sible entities. Responsible entities are
protected from liability as set forth in
Section 214(e) (42 U.S.C 1436a(e)).

(b) Protection from liability for State
and local government agencies and offi-
cials. State and local government agen-
cies and officials shall not be liable for
the design or implementation of the
verification system described in §5.512,
as long as the implementation by the
State and local government agency or
official is in accordance with pre-
scribed HUD rules and requirements.

[64 FR 25732, May 12, 1999]

§5.528 Liability of ineligible tenants
for reimbursement of benefits.

Where a tenant has received the ben-
efit of HUD financial assistance to
which the tenant was not entitled be-
cause the tenant intentionally mis-
represented eligible status, the ineli-
gible tenant is responsible for reim-
bursing HUD for the assistance improp-
erly paid. If the amount of the assist-
ance is substantial, the responsible en-
tity is encouraged to refer the case to
the HUD Inspector General’s office for
further investigation. Possible crimi-
nal prosecution may follow based on
the False Statements Act (18 U.S.C.
1001 and 1010).

Subpart F—Section 8 and Public
Housing, and Other HUD As-
sisted Housing Serving Persons
with Disabilities: Family In-
come and Family Payment;
Occupancy Requirements for
Section 8 Project-Based As-
sistance

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437d,
1437f, 1437n, and 3535(d).

SOURCE: 61 FR 54498, Oct. 18, 1996, unless
otherwise noted.





Office of the Secretary, HUD

§5.601 Purpose and applicability.

This subpart states HUD require-
ments on the following subjects:

(a) Determining annual and adjusted
income of families who apply for or re-
ceive assistance in the Section 8 (ten-
ant-based and project-based) and public
housing programs;

(b) Determining payments by and
utility reimbursements to families as-
sisted in these programs;

(c) Additional occupancy require-
ments that apply to the Section 8
project-based assistance programs.
These additional requirements con-
cern:

(1) Income-eligibility and income-tar-
geting when a Section 8 owner admits
families to a Section 8 project or unit;

(2) Owner selection preferences; and

(3) Owner reexamination of family in-
come and composition;

(d) Determining adjusted income, as
provided in §5.611(a) and (b), for fami-
lies who apply for or receive assistance
under the following programs: HOME
Investment Partnerships Program (24
CFR part 92); Rent Supplement Pay-
ments Program (24 CFR part 200, sub-
part W); Rental Assistance Payments
Program (24 CFR part 236, subpart D);
Housing Opportunities for Persons with
AIDS (24 CFR part 574); Shelter Plus
Care Program (24 CFR part 582); Sup-
portive Housing Program (McKinney
Act Homeless Assistance) (24 CFR part
583); Section 202 Supportive Housing
Program for the Elderly (24 CFR 891,
subpart B); Section 202 Direct Loans
for Housing for the Elderly and Persons
with Disabilities (24 CFR part 891, sub-
part E) and the Section 811 Supportive
Housing for Persons with Disabilities
(24 CFR part 891, subpart C). Unless
specified in the regulations for each of
the programs listed in paragraph (d) of
this section or in another regulatory
section of this part 5, subpart F, the
regulations in part 5, subpart F, gen-
erally are not applicable to these pro-
grams; and

(e) Determining earned income dis-
regard for persons with disabilities, as
provided in §5.617, for the following
programs: HOME Investment Partner-
ships Program (24 CFR part 92); Hous-
ing Opportunities for Persons with
AIDS (24 CFR part 574); Supportive
Housing Program (McKinney Act
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Homeless Assistance) (24 CFR part 583);
and the Housing Choice Voucher Pro-
gram (24 CFR part 982).

[66 FR 6222, Jan. 19, 2001]

§5.603 Definitions.

As used in this subpart:

(a) Terms found elsewhere in part 5—(1)
Subpart A. The terms 1937 Act, elderly
person, public housing, public housing
agency (PHA), responsible entity and Sec-
tion 8 are defined in §5.100.

(2) Subpart D. The terms ‘‘disabled
family”’, ‘elderly family”, ‘family”’,
“live-in aide’, and ‘‘person with dis-
abilities’ are defined in §5.403.

(b) The following terms shall have
the meanings set forth below:

Adjusted income. See §5.611.

Annual income. See §5.609.

Child care expenses. Amounts antici-
pated to be paid by the family for the
care of children under 13 years of age
during the period for which annual in-
come is computed, but only where such
care is necessary to enable a family
member to actively seek employment,
be gainfully employed, or to further his
or her education and only to the extent
such amounts are not reimbursed. The
amount deducted shall reflect reason-
able charges for child care. In the case
of child care necessary to permit em-
ployment, the amount deducted shall
not exceed the amount of employment
income that is included in annual in-
come.

Dependent. A member of the family
(except foster children and foster
adults) other than the family head or
spouse, who is under 18 years of age, or
is a person with a disability, or is a
full-time student.

Disability assistance expenses. Reason-
able expenses that are anticipated, dur-
ing the period for which annual income
is computed, for attendant care and
auxiliary apparatus for a disabled fam-
ily member and that are necessary to
enable a family member (including the
disabled member) to be employed, pro-
vided that the expenses are neither
paid to a member of the family nor re-
imbursed by an outside source.

Economic self-sufficiency program. Any
program designed to encourage, assist,
train, or facilitate the economic inde-
pendence of HUD-assisted families or
to provide work for such families.
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These programs include programs for
job training, employment counseling,
work placement, basic skills training,
education, English proficiency,
workfare, financial or household man-
agement, apprenticeship, and any pro-
gram necessary to ready a participant
for work (including a substance abuse
or mental health treatment program),
or other work activities.

Extremely low-income family. A very
low-income family whose annual in-
come does not exceed the higher of:

(1) The poverty guidelines estab-
lished by the Department of Health and
Human Services applicable to the fam-
ily of the size involved (except in the
case of families living in Puerto Rico
or any other territory or possession of
the United States); or

(2) Thirty (30) percent of the median
income for the area, as determined by
HUD, with adjustments for smaller and
larger families, except that HUD may
establish income ceilings higher or
lower than 30 percent of the area me-
dian income for the area if HUD finds
that such variations are necessary be-
cause of unusually high or low family
incomes.

Full-time student. A person who is at-
tending school or vocational training
on a full-time basis.

Imputed welfare income. See §5.615.

Low income family. A family whose
annual income does not exceed 80 per-
cent of the median income for the area,
as determined by HUD with adjust-
ments for smaller and larger families,
except that HUD may establish income
ceilings higher or lower than 80 percent
of the median income for the area on
the basis of HUD’s findings that such
variations are necessary because of un-
usually high or low family incomes.

Medical expenses. Medical expenses,
including medical insurance premiums,
that are anticipated during the period
for which annual income is computed,
and that are not covered by insurance.

Monthly adjusted income. One twelfth
of adjusted income.

Monthly income. One twelfth of an-
nual income.

Net family assets. (1) Net cash value
after deducting reasonable costs that
would be incurred in disposing of real
property, savings, stocks, bonds, and
other forms of capital investment, ex-

84

24 CFR Subtitle A (4-1-21 Edition)

cluding interests in Indian trust land
and excluding equity accounts in HUD
homeownership programs. The value of
necessary items of personal property
such as furniture and automobiles shall
be excluded.

(2) In cases where a trust fund has
been established and the trust is not
revocable by, or under the control of,
any member of the family or house-
hold, the value of the trust fund will
not be considered an asset so long as
the fund continues to be held in trust.
Any income distributed from the trust
fund shall be counted when deter-
mining annual income under §5.609.

(3) In determining net family assets,
PHASs or owners, as applicable, shall in-
clude the value of any business or fam-
ily assets disposed of by an applicant
or tenant for less than fair market
value (including a disposition in trust,
but not in a foreclosure or bankruptcy
sale) during the two years preceding
the date of application for the program
or reexamination, as applicable, in ex-
cess of the consideration received
therefor. In the case of a disposition as
part of a separation or divorce settle-
ment, the disposition will not be con-
sidered to be for less than fair market
value if the applicant or tenant re-
ceives important consideration not
measurable in dollar terms.

(4) For purposes of determining an-
nual income under §5.609, the term
“net family assets’” does not include
the value of a home currently being
purchased with assistance under part
982, subpart M of this title. This exclu-
sion is limited to the first 10 years
after the purchase date of the home.

Owner has the meaning provided in
the relevant program regulations. As
used in this subpart, where appro-
priate, the term ‘‘owner’ shall also in-
clude a ‘‘borrower’ as defined in part
891 of this title.

Responsible entity. For §5.611, in addi-
tion to the definition of ‘‘responsible
entity’ in §5.100, and for §5.617, in addi-
tion to only that part of the definition
of ‘“‘responsible entity’’ in §5.100 which
addresses the Section 8 program cov-
ered by §5.617 (public housing is not
covered by §5.617), ‘‘responsible entity”’
means:
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(1) For the HOME Investment Part-
nerships Program, the participating ju-
risdiction, as defined in 24 CFR 92.2;

(2) For the Rent Supplement Pay-
ments Program, the owner of the mul-
tifamily project;

(3) For the Rental Assistance Pay-
ments Program, the owner of the Sec-
tion 236 project;

(4) For the Housing Opportunities for
Persons with AIDS (HOPWA) program,
the applicable ‘‘State’ or ‘‘unit of gen-
eral local government’ or ‘‘nonprofit
organization’ as these terms are de-
fined in 24 CFR 574.3, that administers
the HOPWA Program;

(5) For the Shelter Plus Care Pro-
gram, the ‘“‘Recipient” as defined in 24
CFR 582.5;

(6) For the Supportive Housing Pro-
gram, the ‘“‘recipient” as defined in 24
CFR 583.5;

(7) For the Section 202 Supportive
Housing Program for the Elderly, the
“Owner”’ as defined in 24 CFR 891.205;

(8) For the Section 202 Direct Loans
for Housing for the Elderly and Persons
with Disabilities), the ‘“‘Borrower’ as
defined in 24 CFR 891.505; and

(9) For the Section 811 Supportive
Housing Program for Persons with Dis-
abilities, the ‘“‘owner” as defined in 24
CFR 891.305.

Tenant rent. The amount payable
monthly by the family as rent to the
unit owner (Section 8 owner or PHA in
public housing). (This term is not used
in the Section 8 voucher program.)

Total tenant payment. See §5.628.

Utility allowance. If the cost of utili-
ties (except telephone) and other hous-
ing services for an assisted unit is not
included in the tenant rent but is the
responsibility of the family occupying
the unit, an amount equal to the esti-
mate made or approved by a PHA or
HUD of the monthly cost of a reason-
able consumption of such utilities and
other services for the unit by an en-
ergy-conservative household of modest
circumstances consistent with the re-
quirements of a safe, sanitary, and
healthful living environment.

Utility reimbursement. The amount, if
any, by which the utility allowance for
a unit, if applicable, exceeds the total
tenant payment for the family occu-
pying the unit. (This definition is not
used in the Section 8 voucher program,
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or for a public housing family that is
paying a flat rent.)

Very low income family. A family
whose annual income does not exceed
50 percent of the median family income
for the area, as determined by HUD
with adjustments for smaller and larg-
er families, except that HUD may es-
tablish income ceilings higher or lower
than 50 percent of the median income
for the area if HUD finds that such
variations are necessary because of un-
usually high or low family incomes.

Welfare assistance. Welfare or other
payments to families or individuals,
based on need, that are made under
programs funded, separately or jointly,
by Federal, State or local governments
(including assistance provided under
the Temporary Assistance for Needy
Families (TANF) program, as that
term 1is defined under the imple-
menting regulations issued by the De-
partment of Health and Human Serv-
ices at 45 CFR 260.31).

Work activities. See definition at sec-
tion 407(d) of the Social Security Act
(42 U.S.C. 607(d)).

[61 FR 54498, Oct. 18, 1996, as amended at 65
FR 16716, Mar. 29, 2000; 656 FR 55161, Sept. 12,
2000; 66 FR 6223, Jan. 19, 2001; 67 FR 47432,
July 18, 2002; 81 FR 12370, Mar. 8, 2016]

FAMILY INCOME

§5.609 Annual income.

(a) Annual income means all amounts,
monetary or not, which:

(1) Go to, or on behalf of, the family
head or spouse (even if temporarily ab-
sent) or to any other family member;
or

(2) Are anticipated to be received
from a source outside the family dur-
ing the 12-month period following ad-
mission or annual reexamination effec-
tive date; and

(3) Which are not specifically ex-
cluded in paragraph (c) of this section.

(4) Annual income also means
amounts derived (during the 12-month
period) from assets to which any mem-
ber of the family has access.

(b) Annual income includes, but is
not limited to:

(1) The full amount, before any pay-
roll deductions, of wages and salaries,
overtime pay, commissions, fees, tips
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and bonuses, and other compensation
for personal services;

(2) The net income from the oper-
ation of a business or profession. Ex-
penditures for business expansion or
amortization of capital indebtedness
shall not be used as deductions in de-
termining net income. An allowance
for depreciation of assets used in a
business or profession may be de-
ducted, based on straight line deprecia-
tion, as provided in Internal Revenue
Service regulations. Any withdrawal of
cash or assets from the operation of a
business or profession will be included
in income, except to the extent the
withdrawal is reimbursement of cash
or assets invested in the operation by
the family;

(3) Interest, dividends, and other net
income of any kind from real or per-
sonal property. Expenditures for amor-
tization of capital indebtedness shall
not be used as deductions in deter-
mining net income. An allowance for
depreciation is permitted only as au-
thorized in paragraph (b)(2) of this sec-
tion. Any withdrawal of cash or assets
from an investment will be included in
income, except to the extent the with-
drawal is reimbursement of cash or as-
sets invested by the family. Where the
family has net family assets in excess
of $5,000, annual income shall include
the greater of the actual income de-
rived from all net family assets or a
percentage of the value of such assets
based on the current passbook savings
rate, as determined by HUD;

(4) The full amount of periodic
amounts received from Social Secu-
rity, annuities, insurance policies, re-
tirement funds, pensions, disability or
death benefits, and other similar types
of periodic receipts, including a lump-
sum amount or prospective monthly
amounts for the delayed start of a peri-
odic amount (except as provided in
paragraph (c)(14) of this section);

(5) Payments in lieu of earnings, such
as unemployment and disability com-
pensation, worker’s compensation and
severance pay (except as provided in
paragraph (c¢)(3) of this section);

(6) Welfare assistance payments. (i)
Welfare assistance payments made
under the Temporary Assistance for
Needy Families (TANF) program are
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included in annual income only to the
extent such payments:

(A) Qualify as assistance under the
TANF program definition at 45 CFR
260.31; and

(B) Are not otherwise excluded under
paragraph (c) of this section.

(ii) If the welfare assistance payment
includes an amount specifically des-
ignated for shelter and utilities that is
subject to adjustment by the welfare
assistance agency in accordance with
the actual cost of shelter and utilities,
the amount of welfare assistance in-
come to be included as income shall
consist of:

(A) The amount of the allowance or
grant exclusive of the amount specifi-
cally designated for shelter or utilities;
plus

(B) The maximum amount that the
welfare assistance agency could in fact
allow the family for shelter and utili-
ties. If the family’s welfare assistance
is ratably reduced from the standard of
need by applying a percentage, the
amount calculated under this para-
graph shall be the amount resulting
from one application of the percentage.

(7) Periodic and determinable allow-
ances, such as alimony and child sup-
port payments, and regular contribu-
tions or gifts received from organiza-
tions or from persons not residing in
the dwelling;

(8) All regular pay, special pay and
allowances of a member of the Armed
Forces (except as provided in para-
graph (c¢)(7) of this section).

(9) For section 8 programs only and
as provided in 24 CFR 5.612, any finan-
cial assistance, in excess of amounts
received for tuition and any other re-
quired fees and charges, that an indi-
vidual receives under the Higher Edu-
cation Act of 1965 (20 U.S.C. 1001 et
seq.), from private sources, or from an
institution of higher education (as de-
fined under the Higher Education Act
of 1965 (20 U.S.C. 1002)), shall be consid-
ered income to that individual, except
that financial assistance described in
this paragraph is not considered annual
income for persons over the age of 23
with dependent children. For purposes
of this paragraph, ‘‘financial assist-
ance’’ does not include loan proceeds
for the purpose of determining income.
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(c) Annual income does not include
the following:

(1) Income from employment of chil-
dren (including foster children) under
the age of 18 years;

(2) Payments received for the care of
foster children or foster adults (usually
persons with disabilities, unrelated to
the tenant family, who are unable to
live alone);

(3) Lump-sum additions to family as-
sets, such as inheritances, insurance
payments (including payments under
health and accident insurance and
worker’s compensation), capital gains
and settlement for personal or property
losses (except as provided in paragraph
(b)(5) of this section);

(4) Amounts received by the family
that are specifically for, or in reim-
bursement of, the cost of medical ex-
penses for any family member;

(5) Income of a live-in aide, as defined
in §5.403;

(6) Subject to paragraph (b)(9) of this
section, the full amount of student fi-
nancial assistance paid directly to the
student or to the educational institu-
tion;

(7) The special pay to a family mem-
ber serving in the Armed Forces who is
exposed to hostile fire;

(8)(i) Amounts received under train-
ing programs funded by HUD;

(ii) Amounts received by a person
with a disability that are disregarded
for a limited time for purposes of Sup-
plemental Security Income eligibility
and benefits because they are set aside
for use under a Plan to Attain Self-Suf-
ficiency (PASS);

(iii) Amounts received by a partici-
pant in other publicly assisted pro-
grams which are specifically for or in
reimbursement of out-of-pocket ex-
penses incurred (special equipment,
clothing, transportation, child -care,
etc.) and which are made solely to
allow participation in a specific pro-
gram;

(iv) Amounts received under a resi-
dent service stipend. A resident service
stipend is a modest amount (not to ex-
ceed $200 per month) received by a resi-
dent for performing a service for the
PHA or owner, on a part-time basis,
that enhances the quality of life in the
development. Such services may in-
clude, but are not limited to, fire pa-
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trol, hall monitoring, lawn mainte-
nance, resident initiatives coordina-

tion, and serving as a member of the
PHA’s governing board. No resident
may receive more than one such sti-
pend during the same period of time;

(v) Incremental earnings and benefits
resulting to any family member from
participation in qualifying State or
local employment training programs
(including training programs not affili-
ated with a local government) and
training of a family member as resi-
dent management staff. Amounts ex-
cluded by this provision must be re-
ceived under employment training pro-
grams with clearly defined goals and
objectives, and are excluded only for
the period during which the family
member participates in the employ-
ment training program;

(9) Temporary, nonrecurring or spo-
radic income (including gifts);

(10) Reparation payments paid by a
foreign government pursuant to claims
filed under the laws of that govern-
ment by persons who were persecuted
during the Nazi era;

(11) Earnings in excess of $480 for
each full-time student 18 years old or
older (excluding the head of household
and spouse);

(12) Adoption assistance payments in
excess of $480 per adopted child;

(13) [Reserved]

(14) Deferred periodic amounts from
supplemental security income and So-
cial Security benefits that are received
in a lump sum amount or in prospec-
tive monthly amounts, or any deferred
Department of Veterans Affairs dis-
ability benefits that are received in a
lump sum amount or in prospective
monthly amounts.

(156) Amounts received by the family
in the form of refunds or rebates under
State or local law for property taxes
paid on the dwelling unit;

(16) Amounts paid by a State agency
to a family with a member who has a
developmental disability and is living
at home to offset the cost of services
and equipment needed to keep the de-
velopmentally disabled family member
at home; or

(17) Amounts specifically excluded by
any other Federal statute from consid-
eration as income for purposes of deter-
mining eligibility or benefits under a
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category of assistance programs that
includes assistance under any program
to which the exclusions set forth in 24
CFR 5.609(c) apply. A notice will be
published in the FEDERAL REGISTER
and distributed to PHAs and housing
owners identifying the benefits that
qualify for this exclusion. Updates will
be published and distributed when nec-
essary.

(d) Annualization of income. If it is not
feasible to anticipate a level of income
over a 12-month period (e.g., seasonal
or cyclic income), or the PHA believes
that past income is the best available
indicator of expected future income,
the PHA may annualize the income an-
ticipated for a shorter period, subject
to a redetermination at the end of the
shorter period.

[61 FR 54498, Oct. 18, 1996, as amended at 65
FR 16716, Mar. 29, 2000; 67 FR 47432, July 18,
2002; 70 FR 77743, Dec. 30, 2005; 79 FR 36164,
June 25, 2014; 81 FR 12370, Mar. 8, 2016]

§5.611 Adjusted income.

Adjusted income means annual in-
come (as determined by the responsible
entity, defined in §5.100 and §5.603) of
the members of the family residing or
intending to reside in the dwelling
unit, after making the following deduc-
tions:

(a) Mandatory deductions. In deter-
mining adjusted income, the respon-
sible entity must deduct the following
amounts from annual income:

(1) $480 for each dependent;

(2) $400 for any elderly family or dis-
abled family;

(3) The sum of the following, to the
extent the sum exceeds three percent
of annual income:

(i) Unreimbursed medical expenses of
any elderly family or disabled family;
and

(ii) Unreimbursed reasonable attend-
ant care and auxiliary apparatus ex-
penses for each member of the family
who is a person with disabilities, to the
extent necessary to enable any member
of the family (including the member
who is a person with disabilities) to be
employed. This deduction may not ex-
ceed the earned income received by
family members who are 18 years of age
or older and who are able to work be-
cause of such attendant care or auxil-
iary apparatus; and
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(4) Any reasonable child care ex-
penses necessary to enable a member of
the family to be employed or to further
his or her education.

(b) Additional deductions. (1) For pub-
lic housing, a PHA may adopt addi-
tional deductions from annual income.
The PHA must establish a written pol-
icy for such deductions.

(2) For the HUD programs listed in
§5.601(d), the responsible entity shall
calculate such other deductions as re-
quired and permitted by the applicable
program regulations.

[66 FR 6223, Jan. 19, 2001]

§5.612 Restrictions on assistance to
students enrolled in an institution
of higher education.

No assistance shall be provided under
section 8 of the 1937 Act to any indi-
vidual who:

(a) Is enrolled as a student at an in-
stitution of higher education, as de-
fined under section 102 of the Higher
Education Act of 1965 (20 U.S.C. 1002);

(b) Is under 24 years of age;

(c) Is not a veteran of the United
States military;

(d) Is unmarried;

(e) Does not have a dependent child;

(f) Is not a person with disabilities,
as such term is defined in section
3(b)(3)(E) of the 1937 Act and was not
receiving assistance under section 8 of
the 1937 Act as of November 30, 2005;
and

(g) Is not otherwise individually eli-
gible, or has parents who, individually
or jointly, are not eligible on the basis
of income to receive assistance under
section 8 of the 1937 Act.

[70 FR 77743, Dec. 30, 2005, as amended at 73
FR 49333, Aug. 21, 2008]

§5.613 Public housing program and
Section 8 tenant-based assistance
program: PHA cooperation with
welfare agency.

(a) This section applies to the public
housing program and the Section 8 ten-
ant-based assistance program.

(b) The PHA must make best efforts
to enter into cooperation agreements
with welfare agencies under which such
agencies agree:

(1) To target public assistance, bene-
fits and services to families receiving
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assistance in the public housing pro-
gram and the Section 8 tenant-based
assistance program to achieve self-suf-
ficiency;

(2) To provide written verification to
the PHA concerning welfare benefits
for families applying for or receiving
assistance in these housing assistance
programs.

[65 FR 16717, Mar. 29, 2000]

§5.615 Public housing program and
Section 8 tenant-based assistance
program: How welfare benefit re-
duction affects family income.

(a) Applicability. This section applies
to covered families who reside in public
housing (part 960 of this title) or re-
ceive Section 8 tenant-based assistance
(part 982 of this title).

(b) Definitions. The following defini-
tions apply for purposes of this section:

Covered families. Families who receive
welfare assistance or other public as-
sistance benefits (‘‘welfare benefits’’)
from a State or other public agency
(‘““‘welfare agency’’) under a program for
which Federal, State, or local law re-
quires that a member of the family
must participate in an economic self-
sufficiency program as a condition for
such assistance.

Economic self-sufficiency program. See
definition at §5.603.

Imputed welfare income. The amount
of annual income not actually received
by a family, as a result of a specified
welfare benefit reduction, that is none-
theless included in the family’s annual
income for purposes of determining
rent.

Specified welfare benefit reduction.

(1) A reduction of welfare benefits by
the welfare agency, in whole or in part,
for a family member, as determined by
the welfare agency, because of fraud by
a family member in connection with
the welfare program; or because of wel-
fare agency sanction against a family
member for noncompliance with a wel-
fare agency requirement to participate
in an economic self-sufficiency pro-
gram.

(2) ‘““‘Specified welfare benefit reduc-
tion” does not include a reduction or
termination of welfare benefits by the
welfare agency:
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(i) at expiration of a lifetime or other
time limit on the payment of welfare
benefits;

(ii) because a family member is not
able to obtain employment, even
though the family member has com-
plied with welfare agency economic
self-sufficiency or work activities re-
quirements; or

(iii) because a family member has not
complied with other welfare agency re-
quirements.

(c) Imputed welfare income. (1) A fam-
ily’s annual income includes the
amount of imputed welfare income (be-
cause of a specified welfare benefits re-
duction, as specified in notice to the
PHA by the welfare agency), plus the
total amount of other annual income
as determined in accordance with
§5.609.

(2) At the request of the PHA, the
welfare agency will inform the PHA in
writing of the amount and term of any
specified welfare benefit reduction for
a family member, and the reason for
such reduction, and will also inform
the PHA of any subsequent changes in
the term or amount of such specified
welfare benefit reduction. The PHA
will use this information to determine
the amount of imputed welfare income
for a family.

(3) A family’s annual income includes
imputed welfare income in family an-
nual income, as determined at the
PHA’s interim or regular reexamina-
tion of family income and composition,
during the term of the welfare benefits
reduction (as specified in information
provided to the PHA by the welfare
agency).

(4) The amount of the imputed wel-
fare income is offset by the amount of
additional income a family receives
that commences after the time the
sanction was imposed. When such addi-
tional income from other sources is at
least equal to the imputed welfare in-
come, the imputed welfare income is
reduced to zero.

(5) The PHA may not include im-
puted welfare income in annual income
if the family was not an assisted resi-
dent at the time of sanction.

(d) Review of PHA decision—(1) Public
housing. If a public housing tenant
claims that the PHA has not correctly
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calculated the amount of imputed wel-
fare income in accordance with HUD
requirements, and if the PHA denies
the family’s request to modify such
amount, the PHA shall give the tenant
written notice of such denial, with a
brief explanation of the basis for the
PHA determination of the amount of
imputed welfare income. The PHA no-
tice shall also state that if the tenant
does not agree with the PHA deter-
mination, the tenant may request a
grievance hearing in accordance with
part 966, subpart B of this title to re-
view the PHA determination. The ten-
ant is not required to pay an escrow de-
posit pursuant to §966.55(e) for the por-
tion of tenant rent attributable to the
imputed welfare income in order to ob-
tain a grievance hearing on the PHA
determination.

(2) Section 8 participant. A participant
in the Section 8 tenant-based assist-
ance program may request an informal
hearing, in accordance with §982.555 of
this title, to review the PHA deter-
mination of the amount of imputed
welfare income that must be included
in the family’s annual income in ac-
cordance with this section. If the fam-
ily claims that such amount is not cor-
rectly calculated in accordance with
HUD requirements, and if the PHA de-
nies the family’s request to modify
such amount, the PHA shall give the
family written notice of such denial,
with a brief explanation of the basis for
the PHA determination of the amount
of imputed welfare income. Such notice
shall also state that if the family does
not agree with the PHA determination,
the family may request an informal
hearing on the determination under
the PHA hearing procedure.

(e) PHA relation with welfare agency.
(1) The PHA must ask welfare agencies
to inform the PHA of any specified wel-
fare benefits reduction for a family
member, the reason for such reduction,
the term of any such reduction, and
any subsequent welfare agency deter-
mination affecting the amount or term
of a specified welfare benefits reduc-
tion. If the welfare agency determines
a specified welfare benefits reduction
for a family member, and gives the
PHA written notice of such reduction,
the family’s annual incomes shall in-
clude the imputed welfare income be-
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cause of the specified welfare benefits
reduction.

(2) The PHA is responsible for deter-
mining the amount of imputed welfare
income that is included in the family’s
annual income as a result of a specified
welfare benefits reduction as deter-
mined by the welfare agency, and spec-
ified in the notice by the welfare agen-
cy to the PHA. However, the PHA is
not responsible for determining wheth-
er a reduction of welfare benefits by
the welfare agency was correctly deter-
mined by the welfare agency in accord-
ance with welfare program require-
ments and procedures, nor for pro-
viding the opportunity for review or
hearing on such welfare agency deter-
minations.

(3) Such welfare agency determina-
tions are the responsibility of the wel-
fare agency, and the family may seek
appeal of such determinations through
the welfare agency’s normal due proc-
ess procedures. The PHA shall be enti-
tled to rely on the welfare agency no-
tice to the PHA of the welfare agency’s
determination of a specified welfare
benefits reduction.

[65 FR 16717, Mar. 29, 2000]

§5.617 Self-sufficiency incentives for
persons with disabilities—Disallow-
ance of increase in annual income.

(a) Applicable programs. The disallow-
ance of earned income provided by this
section is applicable only to the fol-
lowing programs: HOME Investment
Partnerships Program (24 CFR part 92);
Housing Opportunities for Persons with
AIDS (24 CFR part 574); Supportive
Housing Program (24 CFR part 583); and
the Housing Choice Voucher Program
(24 CFR part 982).

(b) Definitions. The following defini-
tions apply for purposes of this section.

Baseline income. The annual income
immediately prior to implementation
of the disallowance described in para-
graph (c)(1) of this section of a person
with disabilities (who is a member of a
qualified family).

Disallowance. Exclusion from annual
income.

Previously unemployed includes a per-
son with disabilities who has earned, in
the twelve months previous to employ-
ment, no more than would be received
for 10 hours of work per week for 50
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weeks at the established minimum
wage.

Qualified family. A family residing in
housing assisted under one of the pro-
grams listed in paragraph (a) of this
section or receiving tenant-based rent-
al assistance under one of the programs
listed in paragraph (a) of this section.

(1) Whose annual income increases as
a result of employment of a family
member who is a person with disabil-
ities and who was previously unem-
ployed for one or more years prior to
employment;

(2) Whose annual income increases as
a result of increased earnings by a fam-
ily member who is a person with dis-
abilities during participation in any
economic self-sufficiency or other job
training program; or

(3) Whose annual income increases,
as a result of new employment or in-
creased earnings of a family member
who is a person with disabilities, dur-
ing or within six months after receiv-
ing assistance, benefits or services
under any state program for temporary
assistance for needy families funded
under Part A of Title IV of the Social
Security Act, as determined by the re-
sponsible entity in consultation with
the local agencies administering tem-
porary assistance for needy families
(TANF) and Welfare-to-Work (WTW)
programs. The TANF program is not
limited to monthly income mainte-
nance, but also includes such benefits
and services as one-time payments,
wage subsidies and transportation as-
sistance—provided that the total
amount over a six-month period is at
least $500.

(c) Disallowance of increase in annual
income—(1) Initial 12-month exclusion.
During the 12-month period beginning
on the date a member who is a person
with disabilities of a qualified family is
first employed or the family first expe-
riences an increase in annual income
attributable to employment, the re-
sponsible entity must exclude from an-
nual income (as defined in the regula-
tions governing the applicable program
listed in paragraph (a) of this section)
of a qualified family any increase in in-
come of the family member who is a
person with disabilities as a result of
employment over prior income of that
family member.
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(2) Second 12-month exclusion and
phase-in. Upon the expiration of the 12-
month period defined in paragraph
(c)(1) of this section and for the subse-
quent 12-month period, the responsible
entity must exclude from annual in-
come of a qualified family at least 50
percent of any increase in income of
such family member as a result of em-
ployment over the family member’s
baseline income.

(3) Maximum 2-year disallowance. The
disallowance of increased income of an
individual family member who is a per-
son with disabilities as provided in
paragraph (c¢)(1) or (c¢)(2) of this section
is limited to a lifetime 24-month pe-
riod. The disallowance applies for a
maximum of 12 months for disallow-
ance under paragraph (c)(1) of this sec-
tion and a maximum of 12 months for
disallowance under paragraph (c)(2) of
this section, during the 24- month pe-
riod starting from the initial exclusion
under paragraph (c)(1) of this section.

(4) Effect of changes on currently par-
ticipating families. Families eligible for
and participating in the disallowance
of earned income under this section
prior to May 9, 2016 will continue to be
governed by this section in effect as it
existed immediately prior to that date
(see 24 CFR parts 0 to 199, revised as of
April 1, 2016).

(d) Inapplicability to admission. The
disallowance of increases in income as
a result of employment of persons with
disabilities under this section does not
apply for purposes of admission to the
program (including the determination
of income eligibility or any income
targeting that may be applicable).

[66 FR 6223, Jan. 19, 2001, as amended at 67
FR 6820, Feb. 13, 2002; 81 FR 12370, Mar. 8,
2016]

FAMILY PAYMENT

§5.628 Total tenant payment.

(a) Determining total tenant payment
(TTP). Total tenant payment is the
highest of the following amounts,
rounded to the nearest dollar:

(1) 30 percent of the family’s monthly
adjusted income;

(2) 10 percent of the family’s monthly
income;

(3) If the family is receiving pay-
ments for welfare assistance from a
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public agency and a part of those pay-
ments, adjusted in accordance with the
family’s actual housing costs, is spe-
cifically designated by such agency to
meet the family’s housing costs, the
portion of those payments which is so
designated; or

(4) The minimum rent, as determined
in accordance with §5.630.

(b) Determining TTP if family’s welfare
assistance is ratably reduced. If the fam-
ily’s welfare assistance is ratably re-
duced from the standard of need by ap-
plying a percentage, the amount cal-
culated under paragraph (a)(3) of this
section is the amount resulting from
one application of the percentage.

[656 FR 16718, Mar. 29, 2000]

§5.630 Minimum rent.

(a) Minimum rent. (1) The PHA must
charge a family no less than a min-
imum monthly rent established by the
responsible entity, except as described
in paragraph (b) of this section.

(2) For the public housing program
and the section 8 moderate rehabilita-
tion, and certificate or voucher pro-
grams, the PHA may establish a min-
imum rent of up to $50.

(3) For other section 8 programs, the
minimum rent is $25.

(b) Financial hardship exemption from
minimum rent—(1) When is family exempt
from minimum rent? The responsible en-
tity must grant an exemption from
payment of minimum rent if the fam-
ily is unable to pay the minimum rent
because of financial hardship, as de-
scribed in the responsible entity’s writ-
ten policies. Financial hardship in-
cludes these situations:

(i) When the family has lost eligi-
bility for or is awaiting an eligibility
determination for a Federal, State, or
local assistance program, including a
family that includes a member who is a
noncitizen lawfully admitted for per-
manent residence under the Immigra-
tion and Nationality Act who would be
entitled to public benefits but for title
IV of the Personal Responsibility and
Work Opportunity Act of 1996;

(ii) When the family would be evicted
because it is unable to pay the min-
imum rent;

(iii) When the income of the family
has decreased because of changed cir-
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cumstances, including loss of employ-
ment;

(iv) When a death has occurred in the
family; and

(v) Other circumstances determined
by the responsible entity or HUD.

(2) What happens if family requests a
hardship exemption? (i) Public housing.
(A) If a family requests a financial
hardship exemption, the PHA must
suspend the minimum rent require-
ment beginning the month following
the family’s request for a hardship ex-
emption, and continuing until the PHA
determines whether there is a quali-
fying financial hardship and whether it
is temporary or long term.

(B) The PHA must promptly deter-
mine whether a qualifying hardship ex-
ists and whether it is temporary or
long term.

(C) The PHA may not evict the fam-
ily for nonpayment of minimum rent
during the 90-day period beginning the
month following the family’s request
for a hardship exemption.

(D) If the PHA determines that a
qualifying financial hardship is tem-
porary, the PHA must reinstate the
minimum rent from the beginning of
the suspension of the minimum rent.
The PHA must offer the family a rea-
sonable repayment agreement, on
terms and conditions established by
the PHA, for the amount of back min-
imum rent owed by the family.

(ii) All section 8 programs. (A) If a fam-
ily requests a financial hardship ex-
emption, the responsible entity must
suspend the minimum rent require-
ment beginning the month following
the family’s request for a hardship ex-
emption until the responsible entity
determines whether there is a quali-
fying financial hardship, and whether
such hardship is temporary or long
term.

(B) The responsible entity must
promptly determine whether a quali-
fying hardship exists and whether it is
temporary or long term.

(C) If the responsible entity deter-
mines that a qualifying financial hard-
ship is temporary, the PHA must not
impose the minimum rent during the
90-day period beginning the month fol-
lowing the date of the family’s request
for a hardship exemption. At the end of
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the 90-day suspension period, the re-
sponsible entity must reinstate the
minimum rent from the beginning of
the suspension. The family must be of-
fered a reasonable repayment agree-
ment, on terms and conditions estab-
lished by the responsible entity, for the
amount of back rent owed by the fam-
ily.

(iii) All programs. (A) If the respon-
sible entity determines there is no
qualifying financial hardship exemp-
tion, the responsible entity must rein-
state the minimum rent, including
back rent owed from the beginning of
the suspension. The family must pay
the back rent on terms and conditions
established by the responsible entity.

(B) If the responsible entity deter-
mines a qualifying financial hardship
is long term, the responsible entity
must exempt the family from the min-
imum rent requirements so long as
such hardship continues. Such exemp-
tion shall apply from the beginning of
the month following the family’s re-
quest for a hardship exemption until
the end of the qualifying financial
hardship.

(C) The financial hardship exemption
only applies to payment of the min-
imum rent (as determined pursuant to
§5.628(a)(4) and §5.630), and not to the
other elements used to calculate the
total tenant payment (as determined
pursuant to §5.628(a)(1), (a)(2) and
(@)(3)).

(3) Public housing: Grievance hearing
concerning PHA denial of request for
hardship exemption. If a public housing
family requests a hearing under the
PHA grievance procedure, to review
the PHA’s determination denying or
limiting the family’s claim to a finan-
cial hardship exemption, the family is
not required to pay any escrow deposit
in order to obtain a grievance hearing
on such issues.

[656 FR 16718, Mar. 29, 2000]

§5.632

(a) Applicability. This section is appli-
cable to:

(1) The Section 8 programs other
than the Section 8 wvoucher program
(for distribution of a voucher housing
assistance payment that exceeds rent
to owner, see §982.514(b) of this title);

Utility reimbursements.
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(2) A public housing family paying an
income-based rent (see §960.253 of this
title). (Utility reimbursement is not
paid for a public housing family that is
paying a flat rent.)

(b) Payment of utility reimbursement.
(1) The responsible entity pays a util-
ity reimbursement if the utility allow-
ance (for tenant-paid utilities) exceeds
the amount of the total tenant pay-
ment. The responsible entity has the
option of making utility reimburse-
ment payments not less than once per
calendar-year quarter, for reimburse-
ments totaling $45 or less per quarter.
In the event a family leaves the pro-
gram in advance of its next quarterly
reimbursement, the responsible entity
must reimburse the family for a pro-
rated share of the applicable reim-
bursement. PHAs and owners exer-
cising this option must have a hardship
policy in place for tenants.

(2) In the public housing program
(where the family is paying an income-
based rent), the Section 8 moderate re-
habilitation program and the Section 8
certificate or voucher program, the
PHA may pay the utility reimburse-
ment either to the family or directly to
the utility supplier to pay the utility
bill on behalf of the family. If the PHA
elects to pay the utility supplier, the
PHA must notify the family of the
amount paid to the utility supplier.

(3) In the other Section 8 programs,
the owner must pay the utility reim-
bursement either:

(i) To the family, or

(ii) With consent of the family, to the
utility supplier to pay the utility bill
on behalf of the family.

[656 FR 16719, Mar. 29, 2000, as amended at 82
FR 58339, Dec. 12, 2017]

§5.634 Tenant rent.

(a) Section 8 programs. For Section 8
programs other than the Section 8
voucher program, tenant rent is total
tenant payment minus any utility al-
lowance.

(b) Public housing. See §960.253 of this
title for the determination of tenant
rent.

[656 FR 16719, Mar. 29, 2000]
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SECTION 8 PROJECT-BASED ASSISTANCE:
OCCUPANCY REQUIREMENTS

§5.653 Section 8 project-based assist-
ance programs: Admission—Income-
eligibility and income-targeting.

(a) Applicability. This section de-
scribes requirements concerning in-
come-eligibility and income-targeting
that apply to the Section 8 project-
based assistance programs, except for
the moderate rehabilitation and the
project-based certificate or voucher
programs.

(b) Who is eligible>—(1) Basic eligibility.
An applicant must meet all eligibility
requirements in order to receive hous-
ing assistance. At a minimum, the ap-
plicant must be a family, as defined in
§5.403, and must be income-eligible, as
described in this section. Such eligible
applicants include single persons.

(2) Low income limit. No family other
than a low income family is eligible for
admission to the Section 8 project-
based assistance programs. (This para-
graph (b) does not apply to the Section
8 project-based voucher program under
part 983 of this title.)

(c) Targeting to extremely low income
families. For each project assisted
under a contract for project-based as-
sistance, of the dwelling units that be-
come available for occupancy in any
fiscal year that are assisted under the
contract, not less than 40 percent shall
be available for leasing only by fami-
lies that are extremely low income
families at the time of admission.

(d) Limitation on admission of non-very
low income families—(1) Admission to
units available before October 1, 1981. Not
more than 25 percent of the Section 8
project-based dwelling units that were
available for occupancy under Section
8 Housing Assistance Payments Con-
tracts effective before October 1, 1981
and that are leased on or after that
date shall be available for leasing by
low income families other than very
low income families. HUD reserves the
right to limit the admission of low in-
come families other than very low in-
come families to these units.

(2) Admission to units available on or
after October 1, 1981. Not more than 15
percent of the Section 8 project-based
dwelling units that initially become
available for occupancy under Section
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8 Housing Assistance Payments (HAP)
Contracts on or after October 1, 1981
shall be available for leasing by low in-
come families other than families that
are very low income families at the
time of admission to the Section 8 pro-
gram. Except with the prior approval
of HUD under paragraphs (d)(3) and
(d)(4) of this section, the owner may
only lease such units to very low in-
come families.

(3) Request for exception. A request by
an owner for approval of admission of
low income families other than very
low income families to section 8
project-based units must state the
basis for requesting the exception and
provide supporting data. Bases for ex-
ceptions that may be considered in-
clude the following:

(i) Need for admission of a broader
range of tenants to preserve the finan-
cial or management viability of a
project because there is an insufficient
number of potential applicants who are
very low income families;

(ii) Commitment of an owner to at-
taining occupancy by families with a
broad range of incomes;

(iii) Project supervision by a State
Housing Finance Agency having a pol-
icy of occupancy by families with a
broad range of incomes supported by
evidence that the Agency is pursuing
this goal throughout its assisted
projects in the community, or a project
with financing through Section 11(b) of
the 1937 Act (42 U.S.C. 1437i) or under
Section 103 of the Internal Revenue
Code (26 U.S.C. 103); and

(iv) Low-income families that other-
wise would be displaced from a Section
8 project.

(4) Action on request for exception.
Whether to grant any request for ex-
ception is a matter committed by law
to HUD’s discretion, and no implica-
tion is intended to be created that HUD
will seek to grant approvals up to the
maximum limits permitted by statute,
nor is any presumption of an entitle-
ment to an exception created by the
specification of certain grounds for ex-
ception that HUD may consider. HUD
will review exceptions granted to own-
ers at regular intervals. HUD may
withdraw permission to exercise those
exceptions for program applicants at
any time that exceptions are not being
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used or after a periodic review, based
on the findings of the review.

(e) Income used for eligibility and tar-
geting. Family annual income (see
§5.609) is used both for determination
of income-eligibility and for income-
targeting under this section.

(f) Reporting. The Section 8 owner
must comply with HUD-prescribed re-
porting requirements, including in-
come reporting requirements that will
permit HUD to maintain the data nec-
essary to monitor compliance with in-
come-eligibility and income-targeting
requirements.

[65 FR 16719, Mar. 29, 2000]

§5.655 Section 8 project-based assist-
ance programs: Owner preferences
in selection for a project or unit.

(a) Applicability. This section applies
to the section 8 project-based assist-
ance programs. The section describes
requirements concerning the Section 8
owner’s selection of residents to oc-
cupy a project or unit, except for the

moderate rehabilitation and the
project-based certificate or voucher
programs.

(b) Selection—(1) Selection for owner’s
project or unit. Selection for occupancy
of a project or unit is the function of
the Section 8 owner. However, selec-
tion is subject to the income-eligibility
and income-targeting requirements in
§5.653.

(2) Tenant selection plan. The owner
must adopt a written tenant selection
plan in accordance with HUD require-
ments.

(3) Amount of income. The owner may
not select a family for occupancy of a
project or unit in an order different
from the order on the owner’s waiting
list for the purpose of selecting a rel-
atively higher income family. However,
an owner may select a family for occu-
pancy of a project or unit based on its
income in order to satisfy the tar-
geting requirements of §5.653(c).

(4) Selection for particular unit. In se-
lecting a family to occupy a particular
unit, the owner may match family
characteristics with the type of unit
available, for example, number of bed-
rooms. If a unit has special accessi-
bility features for persons with disabil-
ities, the owner must first offer the
unit to families which include persons
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with disabilities who require such fea-
tures (see §§8.27 and 100.202 of this
title).

() Housing assistance limitation for
single persons. A single person who is
not an elderly or displaced person, a
person with disabilities, or the remain-
ing member of a resident family may
not be provided a housing unit with
two or more bedrooms.

(c) Particular owner preferences. The
owner must inform all applicants about
available preferences and must give ap-
plicants an opportunity to show that
they qualify for available preferences.

(1) Residency requirements or pref-
erences. (i) Residency requirements are
prohibited. Although the owner is not
prohibited from adopting a residency
preference, the owner may only adopt
or implement residency preferences in
accordance with mnon-discrimination
and equal opportunity requirements
listed at §5.105(a).

(ii) A residency preference is a pref-
erence for admission of persons who re-
side in a specified geographic area
(‘“‘residency preference area’’).

(iii) An owner’s residency preference
must be approved by HUD in one of the
following methods:

(A) Prior approval of the housing
market area in the Affirmative Fair
Housing Marketing plan (in accordance
with §108.25 of this title) as a residency
preference area;

(B) Prior approval of the residency
preference area in the PHA plan of the
jurisdiction in which the project is lo-
cated;

(C) Modification of the Affirmative
Fair Housing Marketing Plan, in ac-
cordance with §108.25 of this title,

(iv) Use of a residency preference
may not have the purpose or effect of
delaying or otherwise denying admis-
sion to a project or unit based on the
race, color, ethnic origin, gender, reli-
gion, disability, or age of any member
of an applicant family.

(v) A residency preference must not
be based on how long an applicant has
resided or worked in a residency pref-
erence area.

(vi) Applicants who are working or
who have been notified that they are
hired to work in a residency preference
area must be treated as residents of the
residency preference area. The owner
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may treat graduates of, or active par-
ticipants in, education and training
programs in a residency preference
area as residents of the residency pref-
erence area if the education or training
program is designed to prepare individ-
uals for the job market.

(2) Preference for working families. (i)
The owner may adopt a preference for
admission of working families (families
where the head, spouse or sole member
is employed). However, an applicant
shall be given the benefit of the work-
ing family preference if the head and
spouse, or sole member, is age 62 or
older, or is a person with disabilities.

(ii) If the owner adopts a preference
for admission of working families, the
owner must not give a preference based
on the amount of earned income.

(3) Preference for person with disabil-
ities. The owner may adopt a preference
for admission of families that include a
person with disabilities. However, the
owner may not adopt a preference for
admission of persons with a specific
disability.

(4) Preference for victims of domestic vi-
olence. The owner should consider
whether to adopt a preference for ad-
mission of families that include vic-
tims of domestic violence.

(6) Preference for single persons who
are elderly, displaced, homeless or persons
with disabilities over other single persons.
The owner may adopt a preference for
admission of single persons who are age
62 or older, displaced, homeless, or per-
sons with disabilities over other single
persons.

[656 FR 16720, Mar. 29, 2000]

§5.657 Section 8 project-based assist-
ance programs: Reexamination of
family income and composition.

(a) Applicability. This section states
requirements for reexamination of
family income and composition in the
Section 8 project-based assistance pro-
grams, except for the moderate reha-
bilitation and the project-based certifi-
cate or voucher programs.

(b) Regular reexamination. The owner
must conduct a reexamination and re-
determination of family income and
composition at least annually.

(c) Interim reexaminations. A family
may request an interim reexamination
of family income because of any

96

24 CFR Subtitle A (4-1-21 Edition)

changes since the last examination.
The owner must make the interim re-
examination within a reasonable time
after the family request. The owner
may adopt policies prescribing when
and under what conditions the family
must report a change in family income
or composition.

(d) Streamlined income determination—
(1) General. An owner may elect to
apply a streamlined income determina-
tion to families receiving fixed income
as described in paragraph (d)(3) of this
section.

(2) Definition of ‘‘fired income’. For
purposes of this section, ‘‘fixed in-
come’” means periodic payments at
reasonably predictable levels from one
or more of the following sources:

(1) Social Security, Supplemental Se-
curity Income, Supplemental Dis-
ability Insurance.

(ii) Federal, state, local, or private
pension plans.

(iii) Annuities or other retirement
benefit programs, insurance policies,
disability or death benefits, or other
similar types of periodic receipts.

(iv) Any other source of income sub-
ject to adjustment by a verifiable
COLA or current rate of interest.

(3) Method of streamlined income deter-
mination. Owners using the streamlined
income determination must adjust a
family’s income according to the per-
centage of a family’s unadjusted in-
come that is from fixed income.

(i) When 90 percent or more of a fam-
ily’s unadjusted income consists of
fixed income, owners using streamlined
income determinations must apply a
COLA or COLAs to the family’s fixed-
income sources, provided that the fam-
ily certifies both that 90 percent or
more of their unadjusted income is
fixed income and that their sources of
fixed income have not changed from
the previous year. For non-fixed in-
come, owners are not required to make
adjustments pursuant to paragraph (b)
of this section.

(ii) When less than 90 percent of a
family’s unadjusted income consists of
fixed income, owners using streamlined
income determinations must apply a
COLA to each of the family’s sources of
fixed income. Owners must determine
all other income pursuant to paragraph
(b) of this section.
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(4) COLA rate applied by owners. Own-
ers using streamlined income deter-
minations must adjust a family’s fixed
income using a COLA or current inter-
est rate that applies to each specific
source of fixed income and is available
from a public source or through ten-
ant-provided, third-party-generated
documentation. If no public
verification or tenant-provided docu-
mentation is available, then the owner
must obtain third-party verification of
the income amounts in order to cal-
culate the change in income for the
source.

(5) Triennial verification. For any in-
come determined pursuant to a stream-
lined income determination, an owner
must obtain third-party verification of
all income amounts every 3 years.

[66 FR 16720, Mar. 29, 2000, as amended at 81
FR 12371, Mar. 8, 2016; 82 FR 58340, Dec. 12,
2017; 85 FR 27139, May 7, 2020]

§5.659 Family
verification.

information and

(a) Applicability. This section states
requirements for reexamination of
family income and composition in the
Section 8 project-based assistance pro-
grams, except for the moderate reha-
bilitation program and the project-
based certificate or voucher programs.

(b) Family obligation to supply informa-
tion. (1) The family must supply any in-
formation that HUD or the owner de-
termines is necessary in administra-
tion of the Section 8 program, includ-
ing submission of required evidence of
citizenship or eligible immigration sta-
tus (as provided by part 5, subpart E of
this title). “Information” includes any
requested certification, release or
other documentation.

(2) The family must supply any infor-
mation requested by the owner or HUD
for use in a regularly scheduled reex-
amination or an interim reexamination
of family income and composition in
accordance with HUD requirements.

(3) For requirements concerning the
following, see part 5, subpart B of this
title:

(i) Family verification and disclosure
of social security numbers;

(ii) Family execution and submission
of consent forms for obtaining wage
and claim information from State
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Wage Information Collection Agencies
(SWICAS).

(4) Any information supplied by the
family must be true and complete.

(c) Family release and consent. (1) As a
condition of admission to or continued
occupancy of a unit with Section 8 as-
sistance, the owner must require the
family head, and such other family
members as the owner designates, to
execute a HUD-approved release and
consent form (including any release
and consent as required under §5.230 of
this title) authorizing any depository
or private source of income, or any
Federal, State or local agency, to fur-
nish or release to the owner or HUD
such information as the owner or HUD
determines to be necessary.

(2) The use or disclosure of informa-
tion obtained from a family or from an-
other source pursuant to this release
and consent shall be limited to pur-
poses directly connected with adminis-
tration of the Section 8 program.

(d) Owner responsibility for verification.
Except as allowed under paragraph (e),
the owner must obtain and document
in the family file third party
verification of the following factors, or
must document in the file why third
party verification was not available:

(1) Reported family annual income;

(2) The value of assets;

(3) Expenses related to deductions
from annual income; and

(4) Other factors that affect the de-
termination of adjusted income.

(e) Verification of assets. For a family
with net assets equal to or less than
$5,000, an owner may accept, for pur-
poses of recertification of income, a
family’s declaration that it has net as-
sets equal to or less than $5,000 without
taking additional steps to verify the
accuracy of the declaration, except as
required in paragraph (e)(2) of this sec-
tion.

(1) The declaration must state the
amount of income the family expects
to receive from such assets; this
amount must be included in the fam-
ily’s income.

(2) An owner must obtain third-party
verification of all family assets every 3
years.

[66 FR 16721, Mar. 29, 2000, as amended at 82
FR 58340, Dec. 12, 2017]
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§5.661 Section 8 project-based assist-
ance programs: Approval for police
or other security personnel to live
in project.

(a) Applicability. This section de-
scribes when a Section 8 owner may
lease a Section 8 unit to police or other
security personnel with continued Sec-
tion 8 assistance for the unit. This sec-
tion applies to the Section 8 project-
based assistance programs.

(b) Terms. (1) Security personnel
means:

(i) A police officer, or

(ii) A qualified security professional,
with adequate training and experience
to provide security services for project
residents.

(2) Police officer means a person em-
ployed on a full-time basis as a duly 1i-
censed professional police officer by a
Federal, State or local government or
by any agency of these governments.

(3) Security includes the protection of
project residents, including resident
project management from criminal or
other activity that is a threat to per-
son or property, or that arouses fears
of such threat.

(c) Owner application. (1) The owner
may submit a written application to
the contract administrator (PHA or
HUD) for approval to lease an available
unit in a Section 8 project to security
personnel who would not otherwise be
eligible for Section 8 assistance, for the
purpose of increasing security for Sec-
tion 8 families residing in the project.

(2) The owner’s application must in-
clude the following information:

(i) A description of criminal activi-
ties in the project and the surrounding
community, and the effect of criminal
activity on the security of project resi-
dents.

(ii) Qualifications of security per-
sonnel who will reside in the project,
and the period of residence by such per-
sonnel. How owner proposes to check
backgrounds and qualifications of any
security personnel who will reside in
the project.

(iii) Full disclosure of any family re-
lationship between the owner and any
security personnel. For this purpose,
“owner’”’ includes a principal or other
interested party.

(iv) How residence by security per-
sonnel in a project unit will increase
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security for Section 8 assisted families
residing in the project.

(v) The amount payable monthly as
rent to the unit owner by security per-
sonnel residing in the project (includ-
ing a description of how this amount is
determined), and the amount of any
other compensation by the owner to
such resident security personnel.

(vi) The terms of occupancy by such
security personnel. The lease by owner
to the approved security personnel may
provide that occupancy of the unit is
authorized only while the security per-
sonnel is satisfactorily performing any
agreed responsibilities and functions
for project security.

(vii) Other information as requested
by the contract administrator.

(d) Action by contract administrator. (1)
The contract administrator shall have
discretion to approve or disapprove
owner’s application, and to impose con-
ditions for approval of occupancy by
security personnel in a section 8
project unit.

(2) Notice of approval by the contract
administrator shall specify the term of
such approved occupancy. Such ap-
proval may be withdrawn at the discre-
tion of the contract administrator, for
example, if the contract administrator
determines that such occupancy is not
providing adequate security benefits as
proposed in the owner’s application; or
that security benefits from such occu-
pancy are not a sufficient return for
program costs.

(e) Housing assistance payment and
rent. (1) During approved occupancy by
security personnel as provided in this
section, the amount of the monthly
housing assistance payment to the
owner shall be equal to the contract
rent (as determined in accordance with
the HAP contract and HUD require-
ments) minus the amount (as approved
by the contract administrator) of rent
payable monthly as rent to the unit
owner by such security personnel. The
owner shall bear the risk of collecting
such rent from such security personnel,
and the amount of the housing assist-
ance payment shall not be increased
because of non-payment by such secu-
rity personnel. The owner shall not be
entitled to receive any vacancy pay-
ment for the period following occu-
pancy by such security personnel.
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(2) In approving the amount of
monthly rent payable by security per-
sonnel for occupancy of a contract
unit, the contract administrator may
consider whether security services to
be performed are an adequate return
for housing assistance payments on the
unit, or whether the cost of security
services should be borne by the owner
from other project income.

[65 FR 16721, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 656 FR 16721, Mar.
29, 2000, §5.661 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

Subpart G—Physical Condition
Standards and Inspection Re-
quirements

SOURCE: 63 FR 46577, Sept. 1, 1998, unless
otherwise noted.

§5.701 Applicability.

(a) This subpart applies to housing
assisted under the HUD programs list-
ed in 24 CFR 200.853(a).

(b) This subpart applies to housing
with mortgages insured or held by
HUD, or housing that is receiving as-
sistance from HUD, under the pro-
grams listed in 24 CFR 200.853(b).

(c) This subpart also applies to Pub-
lic Housing (housing receiving assist-
ance under the U.S. Housing Act of
1937, other than under section 8 of the
Act).

(d) For purposes of this subpart, the
term ‘“‘HUD housing’ means the types
of housing listed in paragraphs (a), (b),
and (c) of this section.

[63 FR 46577, Sept. 1, 1998, as amended at 65
FR 77240, Dec. 8, 2000]

§5.703 Physical condition standards
for HUD housing that is decent,
safe, sanitary and in good repair
(DSS/GR).

HUD housing must be decent, safe,
sanitary and in good repair. Owners of
housing described in §5.701(a), mortga-
gors of housing described in §5.701(b),
and PHAs and other entities approved
by HUD owning housing described in
§5.701(c), must maintain such housing
in a manner that meets the physical
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condition standards set forth in this
section in order to be considered de-
cent, safe, sanitary and in good repair.
These standards address the major
areas of the HUD housing: the site; the
building exterior; the building systems;
the dwelling units; the common areas;
and health and safety considerations.

(a) Site. The site components, such as
fencing and retaining walls, grounds,
lighting, mailboxes/project signs, park-
ing lots/driveways, play areas and
equipment, refuse disposal, roads,
storm drainage and walkways must be
free of health and safety hazards and be
in good repair. The site must not be
subject to material adverse conditions,
such as abandoned vehicles, dangerous
walks or steps, poor drainage, septic
tank back-ups, sewer hazards, excess
accumulations of trash, vermin or ro-
dent infestation or fire hazards.

(b) Building exterior. Each building on
the site must be structurally sound, se-
cure, habitable, and in good repair.
Each building’s doors, fire escapes,
foundations, lighting, roofs, walls, and
windows, where applicable, must be
free of health and safety hazards, oper-
able, and in good repair.

(c) Building systems. Each building’s
domestic water, electrical system, ele-
vators, emergency power, fire protec-
tion, HVAC, and sanitary system must
be free of health and safety hazards,
functionally adequate, operable, and in
good repair.

(d) Dwelling units. (1) Each dwelling
unit within a building must be struc-
turally sound, habitable, and in good
repair. All areas and aspects of the
dwelling unit (for example, the unit’s
bathroom, call-for-aid (if applicable),
ceiling, doors, electrical systems,
floors, hot water heater, HVAC (where
individual units are provided), kitchen,
lighting, outlets/switches, patio/porch/
balcony, smoke detectors, stairs, walls,
and windows) must be free of health
and safety hazards, functionally ade-
quate, operable, and in good repair.

(2) Where applicable, the dwelling
unit must have hot and cold running
water, including an adequate source of
potable water (note for example that
single room occupancy units need not
contain water facilities).

(3) If the dwelling unit includes its
own sanitary facility, it must be in
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proper operating condition, usable in
privacy, and adequate for personal hy-
giene and the disposal of human waste.

(4) The dwelling unit must include at
least one battery-operated or hard-
wired smoke detector, in proper work-
ing condition, on each level of the unit.

(e) Common areas. The common areas
must be structurally sound, secure, and
functionally adequate for the purposes
intended. The basement/garage/carport,
restrooms, closets, utility, mechanical,
community rooms, day care, halls/cor-
ridors, stairs, kitchens, laundry rooms,
office, porch, patio, balcony, and trash
collection areas, if applicable, must be
free of health and safety hazards, oper-
able, and in good repair. All common
area ceilings, doors, floors, HVAC,
lighting, outlets/switches, smoke de-
tectors, stairs, walls, and windows, to
the extent applicable, must be free of
health and safety hazards, operable,
and in good repair. These standards for
common areas apply, to a varying ex-
tent, to all HUD housing, but will be
particularly relevant to congregate
housing, independent group homes/resi-
dences, and single room occupancy
units, in which the individual dwelling
units (sleeping areas) do not contain
kitchen and/or bathroom facilities.

(f) Health and safety concerns. All
areas and components of the housing
must be free of health and safety haz-
ards. These areas include, but are not
limited to, air quality, electrical haz-
ards, elevators, emergency/fire exits,
flammable materials, garbage and de-
bris, handrail hazards, infestation, and
lead-based paint. For example, the
buildings must have fire exits that are
not blocked and have hand rails that
are undamaged and have no other ob-
servable deficiencies. The housing
must have no evidence of infestation
by rats, mice, or other vermin, or of
garbage and debris. The housing must
have no evidence of electrical hazards,
natural hazards, or fire hazards. The
dwelling units and common areas must
have proper ventilation and be free of
mold, odor (e.g., propane, natural gas,
methane gas), or other observable defi-
ciencies. The housing must comply
with all requirements related to the
evaluation and reduction of lead-based
paint hazards and have available prop-
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er certifications of such (see 24 CFR
part 35).

(g) Compliance with State and local
codes. The physical condition standards
in this section do not supersede or pre-
empt State and local codes for building
and maintenance with which HUD
housing must comply. HUD housing
must continue to adhere to these
codes.

§5.705 Uniform physical inspection re-
quirements.
Any entity responsible for con-

ducting a physical inspection of HUD
housing, to determine compliance with
this subpart, must inspect such HUD
housing annually in accordance with
HUD-prescribed physical inspection
procedures. The inspection must be
conducted annually unless the program
regulations governing the housing pro-
vide otherwise or unless HUD has pro-
vided otherwise by notice.

[65 FR 77240, Dec. 8, 2000]

Subpart H—Uniform Financial
Reporting Standards

§5.801 Uniform financial
standards.

reporting

(a) Applicability. This subpart H im-
plements uniform financial reporting
standards for:

(1) Public housing agencies (PHASs)
receiving assistance under sections 5, 9,
or 14 of the 1937 Act (42 U.S.C. 1437c,
1437g, and 14371) (Public Housing);

(2) PHAs as contract administrators
for any Section 8 project-based or ten-
ant-based housing assistance payments
program, which includes assistance
under the following programs:

(i) Section 8 project-based housing
assistance payments programs, includ-
ing, but not limited to, the Section 8
New Construction, Substantial Reha-
bilitation, Loan Management Set-
Aside, Property Disposition, and Mod-
erate Rehabilitation (including the
Single Room Occupancy program for
homeless individuals);

(ii) Section 8 Project-Based Certifi-
cate programs;

(iii) Any program providing Section 8
project-based renewal contracts; and
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(iv) Section 8 tenant-based assistance
under the Section 8 Certificate and
Voucher program.

(3) Owners of housing assisted under
any Section 8 project-based housing as-
sistance payments program:

(i) Including, but not limited to, the
Section 8 New Construction, Substan-
tial Rehabilitation, Loan Management
Set-Aside, and Property Disposition
programs;

(ii) Excluding the Section 8 Moderate
Rehabilitation Program (which in-
cludes the Single Room Occupancy pro-
gram for homeless individuals) and the
Section 8 Project-Based Certificate
Program;

(4) Owners of multifamily projects re-
ceiving direct or indirect assistance
from HUD, or with mortgages insured,
coinsured, or held by HUD, including
but not limited to housing under the
following HUD programs:

(i) Section 202 Program of Supportive
Housing for the Elderly;

(ii) Section 811 Program of Sup-
portive Housing for Persons with Dis-
abilities;

(iii) Section 202 loan program for
projects for the elderly and handi-
capped (including 202/8 projects and 202/
162 projects);

(iv) Section 207 of the National Hous-
ing Act (NHA) (12 U.S.C. 1701 et seq.)
(Rental Housing Insurance);

(v) Section 213 of the NHA (Coopera-
tive Housing Insurance);

(vi) Section 220 of the NHA (Rehabili-
tation and Neighborhood Conservation
Housing Insurance);

(vii) Section 221(d) (3) and (b) of the
NHA (Housing for Moderate Income
and Displaced Families);

(viii) Section 221(d)(4) of the NHA
(Housing for Moderate Income and Dis-
placed Families);

(ix) Section 231 of the NHA (Housing
for Elderly Persons);

(x) Section 232 of the NHA (Mortgage
Insurance for Nursing Homes, Inter-
mediate Care Facilities, Board and
Care Homes);

(xi) Section 234(d) of the NHA (Rent-
al) (Mortgage Insurance for Condomin-
iums);

(xii) Section 236 of the NHA (Rental
and Cooperative Housing for Lower In-
come Families);

§5.801

(xiii) Section 241 of the NHA (Supple-
mental Loans for Multifamily
Projects); and

(5) HUD-approved Title I and Title II
supervised and nonsupervised lenders
and mortgagees.

(6) Operators of projects with mort-
gages insured or held by HUD under
section 232 of the Act (Mortgage Insur-
ance for Nursing Homes, Intermediate
Care Facilities, Board and Care
Homes).

(b) Submission of financial information.
Entities (or individuals) to which this
subpart is applicable must provide to
HUD such financial information as re-
quired by HUD. Such information must
be provided on an annual basis, except
as required more frequently under
paragraph (c)(4) of this section. This in-
formation must be:

(1) Prepared in accordance with Gen-
erally Accepted Accounting Principles
as further defined by HUD in supple-
mentary guidance;

(2) Submitted electronically to HUD
through the internet, or in such other
electronic format designated by HUD,
or in such non-electronic format as
HUD may allow if the burden or cost of
electronic reporting is determined by
HUD to be excessive; and

(3) Submitted in such form and sub-
stance as prescribed by HUD.

(4) With respect to financial reports
relating to properties insured under
section 232 of the Act, concurrently
with submitting the information to
HUD, submitted to the mortgagee in a
format and manner prescribed and/or
approved by HUD.

(c) Filing of financial reports. (1) For
entities listed in paragraphs (a)(1) and
(2) of this section, the financial infor-
mation to be submitted to HUD in ac-
cordance with paragraph (b) of this sec-
tion, must be submitted to HUD annu-
ally, no later than 60 days after the end
of the fiscal year of the reporting pe-
riod, and as otherwise provided by law
(for public housing agencies, see also 24
CFR 903.33).

(2) For entities listed in paragraphs
(a)(3) and (4) of this section, the finan-
cial information to be submitted to
HUD in accordance with paragraph (b)
of this section, must be submitted to
HUD annually, no later than 90 days
after the end of the fiscal year of the
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reporting period, and as otherwise pro-
vided by law.

(3) For those entities listed in para-
graph (a)(b) of this section, the finan-
cial information to be submitted to
HUD in accordance with paragraph (b)
of this section must be submitted to
HUD annually, no later than 90 days
after the end of the fiscal year (or
within an extended time if an exten-
sion is granted at the sole discretion of
the Secretary). An extension request
must be received no earlier than 45
days and no later than 15 days prior to
the submission deadline.

(4) For entities listed in paragraph
(a)(6) of this section, the financial in-
formation to be submitted to HUD in
accordance with paragraph (b) of this
section must be submitted to HUD on a
quarterly and fiscal-year-to-date basis,
within 60 calendar days of the end of
each quarterly reporting period dead-
line, except that the final fiscal-year-
end quarter and fiscal-year-to-date re-
ports must be submitted to HUD within
90 calendar days of the end of the fis-
cal-year-end quarter, or within such
additional time as may be provided by
the Commissioner for good cause
shown. HUD may direct that such
forms be submitted to the lender or an-
other third party in addition to or in
lieu of submission to HUD.

(i) The financial statements sub-
mitted by entities listed in paragraph
(a)(6) of this section may, at the opera-
tor’s option, be operator-certified rath-
er than audited, provided, however, if
the operator is also the borrower, then
that entity’s obligation to submit an
annual audited financial statement (in
addition to its obligation as an oper-
ator to submit financial information
on a quarterly and year-to-date basis)
remains and is not obviated.

(ii) If HUD has reason to believe that
a particular operator’s operator-cer-
tified statements may be unreliable
(for example, indicate a likely prohib-
ited use of project funds), or are pre-
sented in a manner that is inconsistent
with Generally Accepted Accounting
Principles, HUD may, on a case-by-case
basis, require audited financial state-
ments from the operator. With respect
to facilities with FHA-insured or HUD-
held Section 232 mortgages, HUD may
request more frequent financial state-
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ments from the borrower and/or the op-
erator on a case-by-case basis when the
circumstances warrant. Nothing in this
section limits HUD’s ability to obtain
further or more frequent information
when appropriate pursuant to the ap-
plicable regulatory agreement.

(d) Reporting compliance dates. Enti-
ties (or individuals) that are subject to
the reporting requirements in this sec-
tion must commence compliance with
these requirements as follows:

(1) For PHAs listed in paragraphs
(a)(1) and (a)(2) of this section, the re-
quirements of this section will begin
with those PHAs with fiscal years end-
ing September 30, 1999 and Ilater.
Unaudited financial statements will be
required 60 days after the PHA’s fiscal
year end, and audited financial state-
ments will then be required no later
than 9 months after the PHA’s fiscal
year end, in accordance with the Single
Audit Act and 2 CFR part 200, subpart
F. A PHA with a fiscal year ending
September 30, 1999 that elects to sub-
mit its unaudited financial report ear-
lier than the due date of November 30,
1999 must submit its report as required
in this section. On or after September
30, 1998, but prior to November 30, 1999
(except for a PHA with its fiscal year
ending September 30, 1999), PHAs may
submit their financial reports in ac-
cordance with this section.

(2) For entities listed in paragraphs
(a)(3) and (a)(4) of this section, the re-
quirements of this section will begin
with those entities with fiscal years
ending December 31, 1998 and later. En-
tities listed in paragraphs (a)(3) and
(a)(4) of this section with fiscal years
ending December 31, 1998 that elect to
submit their reports earlier than the
due date must submit their financial
reports as required in this section. On
or after September 30, 1998 but prior to
January 1, 1999, these entities may sub-
mit their financial reports in accord-
ance with this section.

(3) The requirements of this section
apply to the entities listed in para-
graph (a)(b) of this section with fiscal
years ending on or after September 30,
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2002. Audited financial statements sub-
mitted by lenders with fiscal years end-
ing before September 30, 2002, may ei-
ther be submitted in paper or electroni-
cally at the lenders’ option. Audited fi-
nancial statements submitted by lend-
ers with fiscal years ending on or after
September 30, 2002, must be submitted
electronically.

(4) Entities described in paragraph
(a)(6) of this section must comply with
the requirements of this section with
respect to fiscal years commencing on
or after the date that is 60 calendar
days after the date on which HUD an-
nounces, through FEDERAL REGISTER
notice, that it has issued guidance on
the manner in which these reports will
be transmitted to HUD.

(e) Limitation on changing fiscal years.
To allow for a period of consistent as-
sessment of the financial reports sub-
mitted to HUD under this subpart part,
PHAs listed in paragraphs (a)(1) and
(a)(2) of this section will not be allowed
to change their fiscal years for their
first three full fiscal years following
October 1, 1998.

(f) Responsibility for submission of fi-
nancial report. The responsibility for
submission of the financial report due
to HUD under this section rests with
the individuals and entities listed in
paragraph (a) of this section.

[63 FR 46591, Sept. 1, 1998, as amended at 64
FR 1505, Jan. 11, 1999; 64 FR 33755, June 24,
1999; 656 FR 16295, Mar. 27, 2000; 67 FR 53451,
Aug. 15, 2002; 77 FR 55134, Sept. 7, 2012; 78 FR
57060, Sept. 17, 2013; 79 FR 55362, Sept. 16,
2014; 80 FR 75934, Dec. 7, 2015]

Subpart |—Preventing Crime in
Federally Assisted Housing—
Denying Admission and Ter-
minating Tenancy for Criminal
Activity or Alcohol Abuse

SOURCE: 66 FR 28792, May 24, 2001, unless
otherwise noted.

GENERAL

§5.850 Which subsidized housing is
covered by this subpart?

(a) If you are the owner of federally
assisted housing, your federally as-
sisted housing is covered, except as
provided in paragraph (b) or (c) of this
section.

§5.852

(b) If you are operating public hous-
ing, this subpart does not apply, but
similar provisions applicable to public
housing units are found in parts 960 and
966 of this title. If you administer ten-
ant-based assistance under Section 8 or
you are the owner of housing assisted
with tenant-based assistance under
Section 8, this subpart does not apply
to you, but similar provisions that do
apply are located in part 982 of this
title.

(c) If you own or administer housing
assisted by the Rural Housing Adminis-
tration under section 514 or section 515
of the Housing Act of 1949, this subpart
does not apply to you.

§5.851 What authority do I have to
screen applicants and to evict ten-
ants?

(a) Screening applicants. You are au-
thorized to screen applicants for the
programs covered by this part. The
provisions of this subpart implement
statutory directives that either require
or permit you to take action to deny ad-
mission to applicants under certain cir-
cumstances in accordance with estab-
lished standards, as described in this
subpart. The provisions of this subpart
do not constrain your authority to
screen out applicants who you deter-
mined are unsuitable under your stand-
ards for admission.

(b) Terminating tenancy. You are au-
thorized to terminate tenancy of ten-
ants, in accordance with your leases
and landlord-tenant law for the pro-
grams covered by this part. The provi-
sions of this subpart implement statu-
tory directives that either require or
permit you to terminate tenancy under
certain circumstances, as provided in
42 U.S.C. 1437f, 1437n, and 13662, in ac-
cordance with established standards, as
described in this subpart. You retain
authority to terminate tenancy on any
basis that is otherwise authorized.

§5.852 What discretion do I have in
screening and eviction actions?

(a) General. If the law and regulation
permit you to take an action but do
not require action to be taken, you
may take or not take the action in ac-
cordance with your standards for ad-
mission and eviction. Consistent with
the application of your admission and
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eviction standards, you may consider
all of the circumstances relevant to a
particular admission or eviction case,
such as:

(1) The seriousness of the offending
action;

(2) The effect on the community of
denial or termination or the failure of
the responsible entity to take such ac-
tion;

(3) The extent of participation by the
leaseholder in the offending action;

(4) The effect of denial of admission
or termination of tenancy on house-
hold members not involved in the of-
fending action;

(5) The demand for assisted housing
by families who will adhere to lease re-
sponsibilities;

(6) The extent to which the lease-
holder has shown personal responsi-
bility and taken all reasonable steps to
prevent or mitigate the offending ac-
tion; and

(7) The effect of the responsible enti-
ty’s action on the integrity of the pro-
gram.

(b) Exclusion of culpable household
member. You may require an applicant
(or tenant) to exclude a household
member in order to be admitted to the
housing program (or continue to reside
in the assisted unit), where that house-
hold member has participated in or
been culpable for action or failure to
act that warrants denial (or termi-
nation).

(c) Consideration of rehabilitation. (1)
In determining whether to deny admis-
sion or terminate tenancy for illegal
use of drugs or alcohol abuse by a
household member who is no longer en-
gaged in such behavior, you may con-
sider whether such household member
is participating in or has successfully
completed a supervised drug or alcohol
rehabilitation program, or has other-
wise been rehabilitated successfully (42
U.S.C. 13661). For this purpose, you
may require the applicant or tenant to
submit evidence of the household mem-
ber’s current participation in, or suc-
cessful completion of, a supervised
drug or alcohol rehabilitation program
or evidence of otherwise having been
rehabilitated successfully.

(2) If rehabilitation is not an element
of the eligibility determination (see
§5.854(a)(1) for the case where it must
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be considered), you may choose not to
consider whether the person has been
rehabilitated.

(d) Length of period of mandatory pro-
hibition on admission. If a statute re-
quires that you prohibit admission of
persons for a prescribed period of time
after some disqualifying behavior or
event, you may apply that prohibition
for a longer period of time.

(e) Nondiscrimination limitation. Your
admission and eviction actions must be
consistent with fair housing and equal
opportunity provisions of §5.105.

§5.853 Definitions.

(a) Terms found elsewhere. The fol-
lowing terms are defined in subpart A
of this part: 1937 Act, covered person,
drug, drug-related criminal activity, fed-
erally assisted housing, guest, household,
HUD, other person under the tenant’s
control, premises, public housing, public
housing agency (PHA), Section 8, violent
criminal activity.

(b) Additional terms used in this part
are as follows.

Currently engaging in. With respect to
behavior such as illegal use of a drug,
other drug-related criminal activity, or
other criminal activity, currently en-
gaging in means that the individual has
engaged in the behavior recently
enough to justify a reasonable belief
that the individual’s behavior is cur-
rent.

Owner. The owner of federally as-
sisted housing.

Responsible entity. For the Section 8
project-based certificate or project-
based voucher program (part 983 of this
title) and the Section 8 moderate reha-
bilitation program (part 882 of this
title), responsible entity means the PHA
administering the program under an
Annual Contributions Contract with
HUD. For all other federally assisted
housing, the responsible entity means
the owner of the housing.

DENYING ADMISSIONS

§5.854 When must I prohibit admis-
sion of individuals who have en-
gaged in drug-related criminal ac-
tivity?

(a) You must prohibit admission to
your federally assisted housing of an
applicant for three years from the date
of eviction if any household member
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has been evicted from federally as-
sisted housing for drug-related crimi-
nal activity. However, you may admit
the household if:

(1) The evicted household member
who engaged in drug-related criminal
activity has successfully completed an
approved supervised drug rehabilita-
tion program; or

(2) The circumstances leading to the
eviction no longer exist (for example,
the criminal household member has
died or is imprisoned).

(b) You must establish standards that
prohibit admission of a household to
federally assisted housing if:

(1) You determine that any household
member is currently engaging in ille-
gal use of a drug; or

(2) You determine that you have rea-
sonable cause to believe that a house-
hold member’s illegal use or a pattern
of illegal use of a drug may interfere
with the health, safety, or right to
peaceful enjoyment of the premises by
other residents.

§5.855 When am I specifically author-
ized to prohibit admission of indi-
viduals who have engaged in crimi-
nal activity?

(a) You may prohibit admission of a
household to federally assisted housing
under your standards if you determine
that any household member is cur-
rently engaging in, or has engaged in
during a reasonable time before the ad-
mission decision:

(1) Drug-related criminal activity;

(2) Violent criminal activity;

(3) Other criminal activity that
would threaten the health, safety, or
right to peaceful enjoyment of the
premises by other residents; or

(4) Other criminal activity that
would threaten the health or safety of
the PHA or owner or any employee,
contractor, subcontractor or agent of
the PHA or owner who is involved in
the housing operations.

(b) You may establish a period before
the admission decision during which an
applicant must not have engaged in the
activities specified in paragraph (a) of
this section (reasonable time).

(c) If you previously denied admis-
sion to an applicant because of a deter-
mination concerning a member of the
household under paragraph (a) of this
section, you may reconsider the appli-
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cant if you have sufficient evidence
that the members of the household are
not currently engaged in, and have not
engaged in, such criminal activity dur-
ing a reasonable period, determined by
you, before the admission decision.

(1) You would have sufficient evidence
if the household member submitted a
certification that she or he is not cur-
rently engaged in and has not engaged
in such criminal activity during the
specified period and provided sup-
porting information from such sources
as a probation officer, a Ilandlord,
neighbors, social service agency work-
ers and criminal records, which you
verified. (See subpart J of this part for
one method of checking criminal
records.)

(2) For purposes of this section, a
household member is currently engaged
in the criminal activity if the person
has engaged in the behavior recently
enough to justify a reasonable belief
that the behavior is current.

§5.856 When must I prohibit admis-
sion of sex offenders?

You must establish standards that
prohibit admission to federally assisted
housing if any member of the house-
hold is subject to a lifetime registra-
tion requirement under a State sex of-
fender registration program. In the
screening of applicants, you must per-
form necessary criminal history back-
ground checks in the State where the
housing is located and in other States
where the household members are
known to have resided. (See §5.905.)

§5.857 When must I prohibit admis-
sion of alcohol abusers?

You must establish standards that
prohibit admission to federally assisted
housing if you determine you have rea-
sonable cause to believe that a house-
hold member’s abuse or pattern of
abuse of alcohol interferes with the
health, safety, or right to peaceful en-
joyment of the premises by other resi-
dents.

TERMINATING TENANCY

§5.858 What authority do I have to
evict drug criminals?

The lease must provide that drug-re-
lated criminal activity engaged in on
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or near the premises by any tenant,
household member, or guest, and any
such activity engaged in on the prem-
ises by any other person under the ten-
ant’s control, is grounds for you to ter-
minate tenancy. In addition, the lease
must allow you to evict a family when
you determine that a household mem-
ber is illegally using a drug or when
you determine that a pattern of illegal
use of a drug interferes with the
health, safety, or right to peaceful en-
joyment of the premises by other resi-
dents.

§5.859 When am I specifically author-
ized to evict other criminals?

(a) Threat to other residents. The lease
must provide that the owner may ter-
minate tenancy for any of the fol-
lowing types of criminal activity by a
covered person:

(1) Any criminal activity that threat-
ens the health, safety, or right to
peaceful enjoyment of the premises by
other residents (including property
management staff residing on the
premises); or

(2) Any criminal activity that threat-
ens the health, safety, or right to
peaceful enjoyment of their residences
by persons residing in the immediate
vicinity of the premises.

(b) Fugitive felon or parole violator.
The lease must provide that you may
terminate the tenancy during the term
of the lease if a tenant is:

(1) Fleeing to avoid prosecution, or
custody or confinement after convic-
tion, for a crime, or attempt to commit
a crime, that is a felony under the laws
of the place from which the individual
flees, or that, in the case of the State
of New Jersey, is a high misdemeanor;
or

(2) Violating a condition of probation
or parole imposed under Federal or
State law.

§5.860 When am I specifically author-
ized to evict alcohol abusers?

The lease must provide that you may
terminate the tenancy if you deter-
mine that a household member’s abuse
or pattern of abuse of alcohol threatens
the health, safety, or right to peaceful
enjoyment of the premises by other
residents.
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§5.861 What evidence of criminal ac-
tivity must I have to evict?

You may terminate tenancy and
evict the tenant through judicial ac-
tion for criminal activity by a covered
person in accordance with this subpart
if you determine that the covered per-
son has engaged in the criminal activ-
ity, regardless of whether the covered
person has been arrested or convicted
for such activity and without satis-
fying a criminal conviction standard of
proof of the activity.

Subpart J—Access to Criminal
Records and Information

SOURCE: 66 FR 28794, May 24, 2001, unless
otherwise noted.

§5.901 To what criminal records and
searches does this subpart apply?

(a) General criminal records searches.
This subpart applies to criminal con-
viction background checks by PHAs
that administer the Section 8 and pub-
lic housing programs when they obtain
criminal conviction records, under the
authority of section 6(q) of the 1937 Act
(42 U.S.C. 1437d(q)), from a law enforce-
ment agency to prevent admission of
criminals to public housing and Sec-
tion 8 housing and to assist in lease en-
forcement and eviction.

(b) Sex offender registration records
searches. This subpart applies to PHAs
that administer the Section 8 and pub-
lic housing programs when they obtain
sex offender registration information
from State and local agencies, under
the authority of 42 U.S.C. 13663, to pre-
vent admission of dangerous sex offend-
ers to federally assisted housing.

(c) Excluded records searches. The pro-
visions of this subpart do not apply to
criminal conviction information or sex
offender information searches by a
PHA or others of information from law
enforcement agencies or other sources
other than as provided under this sub-
part.

§5.902 Definitions.

(a) Terms found elsewhere. The fol-
lowing terms used in this subpart are
defined in subpart A of this part: 1937
Act, drug, federally assisted housing,
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household, HUD, public housing, public
housing agency (PHA), Section 8.

(b) Additional terms used in this sub-
part are as follows:

Adult. A person who is 18 years of age
or older, or who has been convicted of
a crime as an adult under any Federal,
State, or tribal law.

Covered housing. Public housing,
project-based assistance under section
8 (including new construction and sub-
stantial rehabilitation projects), and
tenant-based assistance under section
8.

Law enforcement agency. The National
Crime Information Center (NCIC), po-
lice departments and other law en-
forcement agencies that hold criminal
conviction records.

Owner. The owner of federally as-
sisted housing.

Responsible entity. For the public
housing program, the Section 8 tenant-
based assistance program (part 982 of
this title), the Section 8 project-based
certificate or project-based voucher
program (part 983 of this title), and the
Section 8 moderate rehabilitation pro-
gram (part 882 of this title), responsible
entity means the PHA administering
the program under an Annual Con-
tributions Contract with HUD. For all
other Section 8 programs, responsible
entity means the Section 8 owner.

§5.903 What special authority is there
to obtain access to criminal
records?

(a) Authority. If you are a PHA that
administers the Section 8 program and/
or the public housing program, this
section authorizes you to obtain crimi-
nal conviction records from a law en-
forcement agency, as defined in §5.902.
You may use the criminal conviction
records that you obtain from a law en-
forcement agency under the authority
of this section to screen applicants for
admission to covered housing programs
and for lease enforcement or eviction
of families residing in public housing
or receiving Section 8 project-based as-
sistance.

(b) Consent for release of criminal con-
viction records. (1) In order to obtain ac-
cess to records under this section, as a
responsible entity you must require
every applicant family to submit a
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consent form signed by each adult
household member.

(2) By execution of the consent form,
an adult household member consents
that:

(i) Any law enforcement agency may
release criminal conviction records
concerning the household member to a
PHA in accordance with this section;

(ii) The PHA may receive the crimi-
nal conviction records from a law en-
forcement agency, and may use the
records in accordance with this sec-
tion.

(c) Procedure for PHA. (1) When the
law enforcement agency receives your
request, the law enforcement agency
must promptly release to you a cer-
tified copy of any criminal conviction
records concerning the household
member in the possession or control of
the law enforcement agency. NCIC
records must be provided in accordance
with NCIC procedures.

(2) The law enforcement agency may
charge you a reasonable fee for releas-
ing criminal conviction records.

(d) Owner access to criminal records—
(1) General. (i) If an owner submits a re-
quest to the PHA for criminal records
concerning an adult member of an ap-
plicant or resident household, in ac-
cordance with the provisions of para-
graph (d) of this section, the PHA must
request the criminal conviction records
from the appropriate law enforcement
agency or agencies, as determined by
the PHA.

(ii) If the PHA receives criminal con-
viction records requested by an owner,
the PHA must determine whether
criminal action by a household mem-
ber, as shown by such criminal convic-
tion records, may be a basis for appli-
cant screening, lease enforcement or
eviction, as applicable in accordance
with HUD regulations and the owner
criteria.

(iii) The PHA must notify the owner
whether the PHA has received criminal
conviction records concerning the
household member, and of its deter-
mination whether such criminal con-
viction records may be a basis for ap-
plicant screening, lease enforcement or
eviction. However, except as provided
in paragraph (e)(2)(ii) of this section,
the PHA must not disclose the house-
hold member’s criminal conviction
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record or the content of that record to
the owner.

(2) Screening. If you are an owner of
covered housing, you may request that
the PHA in the jurisdiction of the prop-
erty obtain criminal conviction records
of an adult household member from a
law enforcement agency on your behalf
for the purpose of screening applicants.

(i) Your request must include a copy
of the consent form, signed by the
household member.

(ii) Your request must include your
standards for prohibiting admission of
drug criminals in accordance with
§5.854, and for prohibiting admission of
other criminals in accordance with
§5.855.

(3) Eviction or lease enforcement. If you
are an owner of a unit with Section 8
project-based assistance, you may re-
quest that the PHA in the location of
the project obtain criminal conviction
records of a household member from an
appropriate law enforcement agency on
your behalf in connection with lease
enforcement or eviction.

(i) Your request must include a copy
of the consent form, signed by the
household member.

(ii) If you intend to use the PHA de-
termination regarding any such crimi-
nal conviction records in connection
with eviction, your request must in-
clude your standards for evicting drug
criminals in accordance with §5.857,
and for evicting other criminals in ac-
cordance with §5.858.

(iii) If you intend to use the PHA de-
termination regarding any such crimi-
nal conviction records for lease en-
forcement other than eviction, your re-
quest must include your standards for
lease enforcement because of criminal
activity by members of a household.

(4) Fees. If an owner requests a PHA
to obtain criminal conviction records
in accordance with this section, the
PHA may charge the owner reasonable
fees for making the request on behalf
of the owner and for taking other ac-
tions for the owner. The PHA may re-
quire the owner to reimburse costs in-
curred by the PHA, including reim-
bursement of any fees charged to the
PHA by the law enforcement agency,
the PHA’s own related staff and admin-
istrative costs. The owner may not
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pass along to the applicant or tenant
the costs of a criminal records check.

(e) Permitted wuse and disclosure of
criminal conviction records received by
PHA—(1) Use of records. Criminal con-
viction records received by a PHA from
a law enforcement agency in accord-
ance with this section may only be
used for the following purposes:

(1) Applicant screening. (A) PHA
screening of applicants for admission
to public housing (part 960 of this
title);

(B) PHA screening of applicants for
admission to the Housing Choice
Voucher Program (section 8 tenant-
based assistance) (part 982 of this title);

(C) PHA screening of applicants for
admission to the Section 8 moderate
rehabilitation program (part 882 of this
title); or the Section 8 project-based
certificate or project-based voucher
program (part 983 of this title); or

(D) PHA screening concerning crimi-
nal conviction of applicants for admis-
sion to Section 8 project-based assist-
ance, at the request of the owner. (For
requirements governing use of criminal
conviction records obtained by a PHA
at the request of a Section 8 owner
under this section, see paragraph (d) of
this section.)

(ii) Lease enforcement and eviction. (A)
PHA enforcement of public housing
leases and PHA eviction of public hous-
ing residents;

(B) Enforcement of leases by a Sec-
tion 8 project owner and eviction of
residents by a Section 8 project owner.
(However, criminal conviction records
received by a PHA from a law enforce-
ment agency under this section may
not be used for lease enforcement or
eviction of residents receiving Section
8 tenant-based assistance.)

(2) PHA disclosure of records. (i) A
PHA may disclose the criminal convic-
tion records which the PHA receives
from a law enforcement agency only as
follows:

(A) To officers or employees of the
PHA, or to authorized representatives
of the PHA who have a job-related need
to have access to the information. For
example, if the PHA is seeking to evict
a public housing tenant on the basis of
criminal activity as shown in criminal
conviction records provided by a law
enforcement agency, the records may
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be disclosed to PHA employees per-
forming functions related to the evic-
tion, or to a PHA hearing officer con-
ducting an administrative grievance
hearing concerning the proposed evic-
tion.

(B) To the owner for use in connec-
tion with judicial eviction proceedings
by the owner to the extent necessary in
connection with a judicial eviction pro-
ceeding. For example, criminal convic-
tion records may be included in plead-
ings or other papers filed in an eviction
action, may be disclosed to parties to
the action or the court, and may be
filed in court or offered as evidence.

(ii) This disclosure may be made only
if the following conditions are satis-
fied:

(A) If the PHA has determined that
criminal activity by the household
member as shown by such records re-
ceived from a law enforcement agency
may be a basis for eviction from a Sec-
tion 8 unit; and

(B) If the owner certifies in writing
that it will use the criminal conviction
records only for the purpose and only
to the extent necessary to seek evic-
tion in a judicial proceeding of a Sec-
tion 8 tenant based on the criminal ac-
tivity by the household member that is
described in the criminal conviction
records.

(iii) The PHA may rely on an owner’s
certification that the criminal record
is necessary to proceed with a judicial
eviction to evict the tenant based on
criminal activity of the identified
household member, as shown in the
criminal conviction record.

(iv) Upon disclosure as necessary in
connection with judicial eviction pro-
ceedings, the PHA is not responsible
for controlling access to or knowledge
of such records after such disclosure.

(f) Opportunity to dispute. If a PHA
obtains criminal record information
from a State or local agency under this
section showing that a household mem-
ber has been convicted of a crime rel-
evant to applicant screening, lease en-
forcement or eviction, the PHA must
notify the household of the proposed
action to be based on the information
and must provide the subject of the
record and the applicant or tenant a
copy of such information, and an op-
portunity to dispute the accuracy and
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relevance of the information. This op-
portunity must be provided before a de-
nial of admission, eviction or lease en-
forcement action on the basis of such
information.

(g) Records management. Consistent
with the limitations on disclosure of
records in paragraph (e) of this section,
the PHA must establish and implement
a system of records management that
ensures that any criminal record re-
ceived by the PHA from a law enforce-
ment agency is:

(1) Maintained confidentially;

(2) Not misused or improperly dis-
seminated; and

(3) Destroyed, once the purpose(s) for
which the record was requested has
been accomplished, including expira-
tion of the period for filing a challenge
to the PHA action without institution
of a challenge or final disposition of
any such litigation.

(h) Penalties for improper release of in-
formation—(1) Criminal penalty. Convic-
tion for a misdemeanor and imposition
of a penalty of not more than $5,000 is
the potential for:

(i) Any person, including an officer,
employee, or authorized representative
of any PHA or of any project owner,
who knowingly and willfully requests
or obtains any information concerning
an applicant for, or tenant of, covered
housing assistance under the authority
of this section under false pretenses; or

(ii) Any person, including an officer,
employee, or authorized representative
of any PHA or a project owner, who
knowingly and willfully discloses any
such information in any manner to any
individual not entitled under any law
to receive the information.

(2) Civil liability. (i) A PHA may be
held liable to any applicant for, or ten-
ant of, covered housing assistance af-
fected by either of the following:

(A) A negligent or knowing disclo-
sure of criminal records information
obtained under the authority of this
section about such person by an officer,
employee, or authorized representative
of the PHA if the disclosure is not au-
thorized by this section; or

(B) Any other negligent or knowing
action that is inconsistent with this
section.

(ii) An applicant for, or tenant of,
covered housing assistance may seek
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relief against a PHA in these cir-
cumstances by bringing a civil action
for damages and such other relief as
may be appropriate against the PHA
responsible for such unauthorized ac-
tion. The United States district court
in which the affected applicant or ten-
ant resides, in which the unauthorized
action occurred, or in which the offi-
cer, employee, or representative al-
leged to be responsible resides, has ju-
risdiction. Appropriate relief may in-
clude reasonable attorney’s fees and
other litigation costs.

§5.905 What special authority is there
to obtain access to sex offender reg-
istration information?

(a) PHA obligation to obtain sex of-
fender registration information. (1) A
PHA that administers a Section 8 or
public housing program under an An-
nual Contributions Contract with HUD
must carry out background checks nec-
essary to determine whether a member
of a household applying for admission
to any federally assisted housing pro-
gram is subject to a lifetime sex of-
fender registration requirement under
a State sex offender registration pro-
gram. This check must be carried out
with respect to the State in which the
housing is located and with respect to
States where members of the applicant
household are known to have resided.

(2) If the PHA requests such informa-
tion from any State or local agency re-
sponsible for the collection or mainte-
nance of such information, the State or
local agency must promptly provide
the PHA such information in its pos-
session or control.

(3) The State or local agency may
charge a reasonable fee for providing
the information.

(b) Owner’s request for sex offender reg-
istration information—(1) General. An
owner of federally assisted housing
that is located in the jurisdiction of a
PHA that administers a Section 8 or
public housing program under an An-
nual Contributions Contract with HUD
may request that the PHA obtain in-
formation necessary to determine
whether a household member is subject
to a lifetime registration requirement
under a State sex offender registration
requirement.
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(2) Procedure. If the request is made
in accordance with the provisions of
paragraph (b) of this section:

(i) The PHA must request the infor-
mation from a State or local agency;

(ii) The State or local agency must
promptly provide the PHA such infor-
mation in its possession or control;

(iii) The PHA must determine wheth-
er such information may be a basis for
applicant screening, lease enforcement
or eviction, based on the criteria used
by the owner as specified in the own-
er’s request, and inform the owner of
the determination.

(iv) The PHA must notify the owner
of its determination whether sex of-
fender registration information re-
ceived by the PHA under this section
concerning a household member may
be a basis for applicant screening, lease
enforcement or eviction in accordance
with HUD requirements and the cri-
teria used by the owner.

(3) Contents of request. As the owner,
your request must specify whether you
are asking the PHA to obtain the sex
offender registration information con-
cerning the household member for ap-
plicant screening, for lease enforce-
ment, or for eviction and include the
following information:

(i) Addresses or other information
about where members of the household
are known to have lived.

(ii) If you intend to use the PHA de-
termination regarding any such sex of-
fender registration information for ap-
plicant screening, your request must
include your standards in accordance
with §5.855(c) for prohibiting admission
of persons subject to a lifetime sex of-
fender registration requirement.

(iii) If you intend to use the PHA de-
termination regarding any such sex of-
fender registration information for
eviction, your request must include
your standards for evicting persons
subject to a lifetime registration re-
quirement in accordance with §5.858.

(iv) If you intend to use the PHA de-
termination regarding any such sex of-
fender registration information for
lease enforcement other than eviction,
your request must include your stand-
ards for lease enforcement because of
criminal activity by members of a
household.
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(4) PHA disclosure of records. The PHA
must not disclose to the owner any sex
offender registration information ob-
tained by the PHA under this section.

(5) Fees. If an owner asks a PHA to
obtain sex offender registration infor-
mation concerning a household mem-
ber in accordance with this section, the
PHA may charge the owner reasonable
fees for making the request on behalf
of the owner and for taking other ac-
tions for the owner. The PHA may re-
quire the owner to reimburse costs in-
curred by the PHA, including reim-
bursement of any fees charged to the
PHA by a State or local agency for re-
leasing the information, the PHA’s own
related staff and administrative costs.
The owner may not pass along to the
applicant or tenant the costs of a sex
offender registration records check.

(c) Records management. (1) The PHA
must establish and implement a sys-
tem of records management that en-
sures that any sex offender registration
information record received by the
PHA from a State or local agency
under this section is:

(i) Maintained confidentially;

(ii) Not misused or improperly dis-
seminated; and

(iii) Destroyed, once the purpose for
which the record was requested has
been accomplished, including expira-
tion of the period for filing a challenge
to the PHA action without institution
of a challenge or final disposition of
any such litigation.

(2) The records management require-
ments do not apply to information that
is public information, or is obtained by
a PHA other than under this section.

(d) Opportunity to dispute. If a PHA
obtains sex offender registration infor-
mation from a State or local agency
under paragraph (a) of this section
showing that a household member is
subject to a lifetime sex offender reg-
istration requirement, the PHA must
notify the household of the proposed
action to be based on the information
and must provide the subject of the
record, and the applicant or tenant,
with a copy of such information, and
an opportunity to dispute the accuracy
and relevance of the information. This
opportunity must be provided before a
denial of admission, eviction or lease
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enforcement action on the basis of such
information.

Subpart K—Application, Registra-
tion, and Submission Require-
ments

SOURCE: 69 FR 15673, Mar. 26, 2004, unless
otherwise noted.

§5.1001 Applicability.

This subpart applies to all applicants
for HUD grants, cooperative agree-
ments, capital fund or operating fund
subsidy, capital advance, or other as-
sistance under HUD programs, includ-
ing grant programs that are classified
by OMB as including formula grant
programs or activities, but excluding
FHA insurance and loan guarantees
that are not associated with a grant
program or grant award.

§5.1003 Use of a universal identifier
for organizations applying for HUD
grants.

(a) Every application for a new or re-
newal of a grant, cooperative agree-
ment, capital fund or operating fund
subsidy, capital advance, or other as-
sistance, including an application or
plan under a grant program that is
classified by OMB as including formula
grant programs, must include a unique
entity identifier number for the appli-
cant.

(b)(1) Applicants or groups of appli-
cants under a consortium arrangement
must have a unique entity identifier
for the organization that is submitting
the application for federal assistance
as the lead applicant on behalf of the
other applicants. If each organization
is submitting a separate application as
part of a group of applications, then
each organization must include its
unique entity identifier with its appli-
cation submission.

(2) If an organization is submitting
an application as a sponsor or on behalf
of other applicants, and the other enti-
ties will be receiving funds directly
from HUD, then the applicant or spon-
sor must submit an application for
funding that includes the unique entity
identifier of each applicant that would
receive funds directly from HUD.

(3) If an organization is managing
funds for a group of organizations, a
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unique entity identifier must be sub-
mitted for the managing organization,
if it is drawing down funds directly
from HUD.

(4) If an organization is drawing down
funds directly from HUD and subse-
quently turning the funds over to a
management organization, then the
management organization must obtain
a unique entity identifier and submit
the number to HUD.

(c) Individuals who would personally
receive a grant or other assistance
from HUD, independent from any busi-
ness or nonprofit organization with
which they may operate or participate,
are exempt from this requirement.

(d) In cases where individuals apply
for funding, but the funding will be
awarded to an institution or other en-
tity on the individual’s behalf, the in-
stitution or entity must obtain a
unique entity identifier and the indi-
vidual must submit the institution’s
unique entity identifier number with
the application.

(e) Unless an exemption is granted by
OMB, HUD will not consider an appli-
cation as complete until a valid unique
entity identifier is provided by the ap-
plicant. For classes of grants and
grantees subject to this part, excep-
tions to this rule must be submitted to
OMB for approval in accordance with
procedures prescribed by the Depart-
ment.

[69 FR 15673, Mar. 26, 2004, as amended at 80
FR 75934, Dec. 7, 2015]

§5.1004 System of award management.

Applicants for HUD financial assist-
ance that are subject to this subpart
are required to register with the Sys-
tem of Award Management (SAM) and
have an active registration in SAM in
accordance with 2 CFR part 25, appen-
dix A in order for HUD to obligate
funds and for an awardee to receive an
award of funds from HUD.

[75 FR 41089, July 15, 2010, as amended at 80
FR 75934, Dec. 7, 2015]

§5.1005 Electronic submission of ap-
plications for grants and other fi-
nancial assistance.

Applicants described under 24 CFR
5.1001 are required to submit electronic
applications or plans for grants and
other financial assistance in response
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to any application that HUD has placed
on the www.grants.gov/Apply Web site
or its successor. The HUD Assistant
Secretary, General Deputy Assistant
Secretary or, the individual authorized
to perform duties and responsibilities
of these positions, with authority over
the specific program for which the
waiver is sought, may in writing, waive
the electronic submission requirement
for an applicant on the basis of good
cause.

[70 FR 77294, Dec. 29, 2005]

Subpart L—Protection for Victims
of Domestic Violence, Dating
Violence, Sexual Assault, or
Stalking

SOURCE: 81 FR 80798, Nov. 16, 2016, unless
otherwise noted.

§5.2001 Applicability.

(a) This subpart addresses the protec-
tions for victims of domestic violence,
dating violence, sexual assault, or
stalking who are applying for, or are
the beneficiaries of, assistance under a
HUD program covered by the Violence
Against Women Act (VAWA), as
amended (42 U.S.C. 13925 and 42 U.S.C.
14043e et seq.) (‘‘covered housing pro-
gram,’”’ as defined in §5.2003). Notwith-
standing the title of the statute, pro-
tections are not limited to women but
cover victims of domestic violence,
dating violence, sexual assault, and
stalking, regardless of sex, gender iden-
tity, or sexual orientation. Consistent
with the nondiscrimination and equal
opportunity requirements at 24 CFR
5.105(a), victims cannot be discrimi-
nated against on the basis of any pro-
tected characteristic, including race,
color, national origin, religion, sex, fa-
milial status, disability, or age. HUD
programs must also be operated con-
sistently with HUD’s Equal Access
Rule at §5.105(a)(2), which requires that
HUD-assisted and HUD-insured housing
are made available to all otherwise eli-
gible individuals and families regard-
less of actual or perceived sexual ori-
entation, gender identity, or marital
status.

(b)(1) The applicable assistance pro-
vided under a covered housing program
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generally consists of two types of as-
sistance (one or both may be provided):
Tenant-based rental assistance, which
is rental assistance that is provided to
the tenant; and project-based assist-
ance, which is assistance that attaches
to the unit in which the tenant resides.
For project-based assistance, the as-
sistance may consist of such assistance
as operating assistance, development
assistance, and mortgage interest rate
subsidy.

(2) The regulations in this subpart
are supplemented by the specific regu-
lations for the HUD-covered housing
programs listed in §5.2003. The pro-
gram-specific regulations address how
certain VAWA requirements are to be
implemented and whether they can be
implemented (for example, reasonable
time to establish eligibility for assist-
ance as provided in §5.2009(b)) for the
applicable covered housing program,
given the statutory and regulatory
framework for the program. When
there is conflict between the regula-
tions of this subpart and the program-
specific regulations, the program-spe-
cific regulations govern. Where assist-
ance is provided under more than one
covered housing program and there is a
conflict between VAWA protections or
remedies under those programs, the in-
dividual seeking the VAWA protections
or remedies may choose to use the pro-
tections or remedies under any or all of
those programs, as long as the protec-
tions or remedies would be feasible and
permissible under each of the program
statutes.

§5.2003 Definitions.

The definitions of PHA, HUD, house-
hold, and other person under the tenant’s
control are defined in subpart A of this
part. As used in this subpart L:

Actual and imminent threat refers to a
physical danger that is real, would
occur within an immediate time frame,
and could result in death or serious
bodily harm. In determining whether
an individual would pose an actual and
imminent threat, the factors to be con-
sidered include: The duration of the
risk, the nature and severity of the po-
tential harm, the likelihood that the
potential harm will occur, and the
length of time before the potential
harm would occur.
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Affiliated individual, with respect to
an individual, means:

(1) A spouse, parent, brother, sister,
or child of that individual, or a person
to whom that individual stands in the
place of a parent or guardian (for ex-
ample, the affiliated individual is a
person in the care, custody, or control
of that individual); or

(2) Any individual, tenant, or lawful
occupant living in the household of
that individual.

Bifurcate means to divide a lease as a
matter of law, subject to the permissi-
bility of such process under the re-
quirements of the applicable HUD-cov-
ered program and State or local law,
such that certain tenants or lawful oc-
cupants can be evicted or removed and
the remaining tenants or lawful occu-
pants can continue to reside in the unit
under the same lease requirements or
as may be revised depending upon the
eligibility for continued occupancy of
the remaining tenants and lawful occu-
pants.

Covered housing program consists of
the following HUD programs:

(1) Section 202 Supportive Housing
for the Elderly (12 U.S.C. 1701q), with
implementing regulations at 24 CFR
part 891.

(2) Section 811 Supportive Housing
for Persons with Disabilities (42 U.S.C.
8013), with implementing regulations at
24 CFR part 891.

(3) Housing Opportunities for Persons
With AIDS (HOPWA) program (42
U.S.C. 12901 et seq.), with implementing
regulations at 24 CFR part 574.

(4) HOME Investment Partnerships
(HOME) program (42 U.S.C. 12741 et
seq.), with implementing regulations at
24 CFR part 92.

(5) Homeless programs under title IV
of the McKinney-Vento Homeless As-
sistance Act (42 U.S.C. 11360 et seq.), in-
cluding the Emergency Solutions
Grants program (with implementing
regulations at 24 CFR part 576), the
Continuum of Care program (with im-
plementing regulations at 24 CFR part
578), and the Rural Housing Stability
Assistance program (with regulations
forthcoming).

(6) Multifamily rental housing under
section 221(d)(3) of the National Hous-
ing Act (12 U.S.C. 17151(d)) with a
below-market interest rate (BMIR)
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pursuant to section 221(d)(5), with im-
plementing regulations at 24 CFR part
221.

(7) Multifamily rental housing under
section 236 of the National Housing Act
(12 U.S.C. 1715z-1), with implementing
regulations at 24 CFR part 236.

(8) HUD programs assisted under the
United States Housing Act of 1937 (42
U.S.C. 1437 et seq.); specifically, public
housing under section 6 of the 1937 Act
(42 U.S.C. 1437d) (with regulations at 24
CFR Chapter IX), tenant-based and
project-based rental assistance under
section 8 of the 1937 Act (42 U.S.C.
1437f) (with regulations at 24 CFR chap-
ters VIII and IX), and the Section 8
Moderate Rehabilitation Single Room
Occupancy (with implementing regula-
tions at 24 CFR part 882, subpart H).

(9) The Housing Trust Fund (12 U.S.C.
4568) (with implementing regulations
at 24 CFR part 93).

Covered housing provider refers to the
individual or entity under a covered
housing program that has responsi-
bility for the administration and/or
oversight of VAWA protections and in-
cludes PHAs, sponsors, owners, mort-
gagors, managers, State and local gov-
ernments or agencies thereof, nonprofit
or for-profit organizations or entities.
The program-specific regulations for
the covered housing programs identify
the individual or entity that carries
out the duties and responsibilities of
the covered housing provider as set
forth in part 5, subpart L. For any of
the covered housing programs, it is
possible that there may be more than
one covered housing provider; that is,
depending upon the VAWA duty or re-
sponsibility to be performed by a cov-
ered housing provider, the covered
housing provider may not always be
the same individual or entity.

Dating violence means violence com-
mitted by a person:

(1) Who is or has been in a social rela-
tionship of a romantic or intimate na-
ture with the victim; and

(2) Where the existence of such a re-
lationship shall be determined based on
a consideration of the following fac-
tors:

(i) The length of the relationship;

(ii) The type of relationship; and
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(iii) The frequency of interaction be-
tween the persons involved in the rela-
tionship.

Domestic violence includes felony or
misdemeanor crimes of violence com-
mitted by a current or former spouse
or intimate partner of the victim, by a
person with whom the victim shares a
child in common, by a person who is
cohabitating with or has cohabitated
with the victim as a spouse or intimate
partner, by a person similarly situated
to a spouse of the victim under the do-
mestic or family violence laws of the
jurisdiction receiving grant monies, or
by any other person against an adult or
youth victim who is protected from
that person’s acts under the domestic
or family violence laws of the jurisdic-
tion. The term ‘‘spouse or intimate
partner of the victim’ includes a per-
son who is or has been in a social rela-
tionship of a romantic or intimate na-
ture with the victim, as determined by
the length of the relationship, the type
of the relationship, and the frequency
of interaction between the persons in-
volved in the relationship.

Sexual assault means any nonconsen-
sual sexual act proscribed by Federal,
tribal, or State law, including when the
victim lacks capacity to consent.

Stalking means engaging in a course
of conduct directed at a specific person
that would cause a reasonable person
to:

(1) Fear for the person’s individual
safety or the safety of others; or

(2) Suffer substantial emotional dis-
tress.

VAWA means the Violence Against
Women Act of 1994, as amended (42
U.S.C. 13925 and 42 U.S.C. 14043e et seq.).

§5.2005 VAWA protections.

(a) Notification of occupancy rights
under VAWA, and certification form. (1)
A covered housing provider must pro-
vide to each of its applicants and to
each of its tenants the notice of occu-
pancy rights and the certification form
as described in this section:

(i) A ‘““Notice of Occupancy Rights
under the Violence Against Women
Act,” as prescribed and in accordance
with directions provided by HUD, that
explains the VAWA protections under
this subpart, including the right to
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confidentiality, and any limitations on
those protections; and

(ii) A certification form, in a form
approved by HUD, to be completed by
the victim to document an incident of
domestic violence, dating violence, sex-
ual assault or stalking, and that:

(A) States that the applicant or ten-
ant is a victim of domestic violence,
dating violence, sexual assault, or
stalking;

(B) States that the incident of do-
mestic violence, dating violence, sex-
ual assault, or stalking that is the
ground for protection under this sub-
part meets the applicable definition for
such incident under §5.2003; and

(C) Includes the name of the indi-
vidual who committed the domestic vi-
olence, dating violence, sexual assault,
or stalking, if the name is known and
safe to provide.

(2) The notice required by paragraph
(a)(1)(1) of this section and certification
form required by paragraph (a)(1)(ii) of
this section must be provided to an ap-
plicant or tenant no later than at each
of the following times:

(i) At the time the applicant is de-
nied assistance or admission under a
covered housing program;

(ii) At the time the individual is pro-
vided assistance or admission under
the covered housing program;

(iii) With any notification of eviction
or notification of termination of assist-
ance; and

(iv) During the 12-month period fol-
lowing December 16, 2016, either during
the annual recertification or lease re-
newal process, whichever is applicable,
or, if there will be no recertification or
lease renewal for a tenant during the
first year after the rule takes effect,
through other means.

(3) The notice required by paragraph
(a)(1)(i) of this section and the certifi-
cation form required by paragraph
(a)(1)(ii) of this section must be made
available in multiple languages, con-
sistent with guidance issued by HUD in
accordance with Executive Order 13166
(Improving Access to Services for Per-
sons with Limited English Proficiency,
signed August 11, 2000, and published in
the FEDERAL REGISTER on August 16,
2000 (at 656 FR 50121).

(4) For the Housing Choice Voucher
program under 24 CFR part 982, the
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project-based voucher program under
24 CFR part 983, the public housing ad-
mission and occupancy requirements
under 24 CFR part 960, and renewed
funding or leases of the Section 8
project-based program under 24 CFR
parts 880, 882, 883, 884, 886, as well as
project-based section 8 provided in con-
nection with housing under part 891,
the HUD-required lease, lease adden-
dum, or tenancy addendum, as applica-
ble, must include a description of spe-
cific protections afforded to the vic-
tims of domestic violence, dating vio-
lence, sexual assault, or stalking, as
provided in this subpart.

(b) Prohibited basis for denial or termi-
nation of assistance or eviction—(1) Gen-
eral. An applicant for assistance or ten-
ant assisted under a covered housing
program may not be denied admission
to, denied assistance under, terminated
from participation in, or evicted from
the housing on the basis or as a direct
result of the fact that the applicant or
tenant is or has been a victim of do-
mestic violence, dating violence, sex-
ual assault, or stalking, if the appli-
cant or tenant otherwise qualifies for
admission, assistance, participation, or
occupancy.

(2) Termination on the basis of criminal
activity. A tenant in a covered housing
program may not be denied tenancy or
occupancy rights solely on the basis of
criminal activity directly relating to
domestic violence, dating violence, sex-
ual assault, or stalking if:

(i) The criminal activity is engaged
in by a member of the household of the
tenant or any guest or other person
under the control of the tenant, and

(ii) The tenant or an affiliated indi-
vidual of the tenant is the victim or
threatened victim of such domestic vi-
olence, dating violence, sexual assault
or stalking.

(c) Construction of lease terms and
terms of assistance. An incident of ac-
tual or threatened domestic violence,
dating violence, sexual assault, or
stalking shall not be construed as:

(1) A serious or repeated violation of
a lease executed under a covered hous-
ing program by the victim or threat-
ened victim of such incident; or

(2) Good cause for terminating the
assistance, tenancy, or occupancy
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rights under a covered housing pro-
gram of the victim or threatened vic-
tim of such incident.

(d) Limitations of VAWA protections.
(1) Nothing in this section limits the
authority of a covered housing pro-
vider, when notified of a court order, to
comply with a court order with respect
to:

(i) The rights of access or control of
property, including civil protection or-
ders issued to protect a victim of do-
mestic violence, dating violence, sex-
ual assault, or stalking; or

(ii) The distribution or possession of
property among members of a house-
hold.

(2) Nothing in this section limits any
available authority of a covered hous-
ing provider to evict or terminate as-
sistance to a tenant for any violation
not premised on an act of domestic vio-
lence, dating violence, sexual assault,
or stalking that is in question against
the tenant or an affiliated individual of
the tenant. However, the covered hous-
ing provider must not subject the ten-
ant, who is or has been a victim of do-
mestic violence, dating violence, sex-
ual assault, or stalking, or is affiliated
with an individual who is or has been a
victim of domestic violence, dating vi-
olence, sexual assault or stalking, to a
more demanding standard than other
tenants in determining whether to
evict or terminate assistance.

(3) Nothing in this section limits the
authority of a covered housing provider
to terminate assistance to or evict a
tenant under a covered housing pro-
gram if the covered housing provider
can demonstrate an actual and immi-
nent threat to other tenants or those
employed at or providing service to
property of the covered housing pro-
vider would be present if that tenant or
lawful occupant is not evicted or ter-
minated from assistance. In this con-
text, words, gestures, actions, or other
indicators will be considered an ‘‘ac-
tual and imminent threat’” if they
meet the standards provided in the def-
inition of ‘‘actual and imminent
threat” in §5.2003.

(4) Any eviction or termination of as-
sistance, as provided in paragraph
(d)(3) of this section should be utilized
by a covered housing provider only
when there are no other actions that
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could be taken to reduce or eliminate
the threat, including, but not limited
to, transferring the victim to a dif-
ferent unit, barring the perpetrator
from the property, contacting law en-
forcement to increase police presence
or develop other plans to keep the
property safe, or seeking other legal
remedies to prevent the perpetrator
from acting on a threat. Restrictions
predicated on public safety cannot be
based on stereotypes, but must be tai-
lored to particularized concerns about
individual residents.

(e) Emergency transfer plan. Each cov-
ered housing provider, as identified in
the program-specific regulations for
the covered housing program, shall
adopt an emergency transfer plan, no
later than June 14, 2017 based on HUD’s
model emergency transfer plan, in ac-
cordance with the following:

(1) For purposes of this section, the
following definitions apply:

(i) Internal emergency transfer refers
to an emergency relocation of a tenant
to another unit where the tenant would
not be categorized as a new applicant;
that is, the tenant may reside in the
new unit without having to undergo an
application process.

(i1) External emergency transfer refers
to an emergency relocation of a tenant
to another unit where the tenant would
be categorized as a new applicant; that
is the tenant must undergo an applica-
tion process in order to reside in the
new unit.

(iii) Safe unit refers to a unit that the
victim of domestic violence, dating vi-
olence, sexual assault, or stalking be-
lieves is safe.

(2) The emergency transfer plan must
provide that a tenant receiving rental
assistance through, or residing in a
unit subsidized under, a covered hous-
ing program who is a victim of domes-
tic violence, dating violence, sexual as-
sault, or stalking qualifies for an emer-
gency transfer if:

(i) The tenant expressly requests the
transfer; and

(ii)(A) The tenant reasonably be-
lieves there is a threat of imminent
harm from further violence if the ten-
ant remains within the same dwelling
unit that the tenant is currently occu-
pying; or
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(B) In the case of a tenant who is a
victim of sexual assault, either the ten-
ant reasonably believes there is a
threat of imminent harm from further
violence if the tenant remains within
the same dwelling unit that the tenant
is currently occupying, or the sexual
assault occurred on the premises dur-
ing the 90-calendar-day period pre-
ceding the date of the request for
transfer.

(3) The emergency transfer plan must
detail the measure of any priority
given to tenants who qualify for an
emergency transfer under VAWA in re-
lation to other categories of tenants
seeking transfers and individuals seek-
ing placement on waiting lists.

(4) The emergency transfer plan must
incorporate strict confidentiality
measures to ensure that the covered
housing provider does not disclose the
location of the dwelling unit of the ten-
ant to a person who committed or
threatened to commit an act of domes-
tic violence, dating violence, sexual as-
sault, or stalking against the tenant.

(5) The emergency transfer plan must
allow a tenant to make an internal
emergency transfer under VAWA when
a safe unit is immediately available.

(6) The emergency transfer plan must
describe policies for assisting a tenant
in making an internal emergency
transfer under VAWA when a safe unit
is not immediately available, and these
policies must ensure that requests for
internal emergency transfers under
VAWA receive, at a minimum, any ap-
plicable additional priority that hous-
ing providers may already provide to
other types of emergency transfer re-
quests.

(7) The emergency transfer plan must
describe reasonable efforts the covered
housing provider will take to assist a
tenant who wishes to make an external
emergency transfer when a safe unit is
not immediately available. The plan
must include policies for assisting a
tenant who is seeking an external
emergency transfer under VAWA out of
the covered housing provider’s program
or project, and a tenant who is seeking
an external emergency transfer under
VAWA into the covered housing pro-
vider’s program or project. These poli-
cies may include:

§5.2005

(i) Arrangements, including memo-
randa of understanding, with other
covered housing providers to facilitate
moves; and

(ii) Outreach activities to organiza-
tions that assist or provide resources
to victims of domestic violence, dating
violence, sexual assault, or stalking.

(8) Nothing may preclude a tenant
from seeking an internal emergency
transfer and an external emergency
transfer concurrently if a safe unit is
not immediately available.

(9) Where applicable, the emergency
transfer plan must describe policies for
a tenant who has tenant-based rental
assistance and who meets the require-
ments of paragraph (e)(2) of this sec-
tion to move quickly with that assist-
ance.

(10) The emergency transfer plan may
require documentation from a tenant
seeking an emergency transfer, pro-
vided that:

(i) The tenant’s submission of a writ-
ten request to the covered housing pro-
vider, where the tenant certifies that
they meet the criteria in paragraph
(e)(2)(ii) of this section, shall be suffi-
cient documentation of the require-
ments in paragraph (e)(2) of this sec-
tion;

(ii) The covered housing provider
may, at its discretion, ask an indi-
vidual seeking an emergency transfer
to document the occurrence of domes-
tic violence, dating violence, sexual as-
sault, or stalking, in accordance with
§5.2007, for which the individual is
seeking the emergency transfer, if the
individual has not already provided
documentation of that occurrence; and

(iii) No other documentation is re-
quired to qualify the tenant for an
emergency transfer.

(11) The covered housing provider
must make its emergency transfer plan
available upon request and, when fea-
sible, must make its plan publicly
available.

(12) The covered housing provider
must keep a record of all emergency
transfers requested under its emer-
gency transfer plan, and the outcomes
of such requests, and retain these
records for a period of three years, or
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for a period of time as specified in pro-
gram regulations. Requests and out-
comes of such requests must be re-
ported to HUD annually.

(13) Nothing in this paragraph (e)
may be construed to supersede any eli-
gibility or other occupancy require-
ments that may apply under a covered
housing program.

§5.2007 Documenting the occurrence
of domestic violence, dating vio-
lence, sexual assault, or stalking.

(a) Request for documentation. (1)
Under a covered housing program, if an
applicant or tenant represents to the
covered housing provider that the indi-
vidual is a victim of domestic violence,
dating violence, sexual assault, or
stalking entitled to the protections
under §5.2005, or remedies under
§5.2009, the covered housing provider
may request, in writing, that the appli-
cant or tenant submit to the covered
housing provider the documentation
specified in paragraph (b)(1) of this sec-
tion.

(2)(i) If an applicant or tenant does
not provide the documentation re-
quested under paragraph (a)(l) of this
section within 14 business days after
the date that the tenant receives a re-
quest in writing for such documenta-
tion from the covered housing provider,
nothing in §5.2005 or §5.2009, which ad-
dresses the protections of VAWA, may
be construed to limit the authority of
the covered housing provider to:

(A) Deny admission by the applicant
or tenant to the covered housing pro-
gram;

(B) Deny assistance under the cov-
ered housing program to the applicant
or tenant;

(C) Terminate the participation of
the tenant in the covered housing pro-
gram; or

(D) Evict the tenant, or a lawful oc-
cupant that commits a violation of a
lease.

(ii) A covered housing provider may,
at its discretion, extend the 14-busi-
ness-day deadline under paragraph
(a)(2)(1) of this section.

(b) Permissible documentation and sub-
mission requirements. (1) In response to a
written request to the applicant or ten-
ant from the covered housing provider,
as provided in paragraph (a) of this sec-
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tion, the applicant or tenant may sub-
mit, as documentation of the occur-
rence of domestic violence, dating vio-
lence, sexual assault, or stalking, any
one of the following forms of docu-
mentation, where it is at the discretion
of the tenant or applicant which one of
the following forms of documentation
to submit:

(i) The certification form described
in §5.2005(a)(1)(ii); or

(ii) A document:

(A) Signed by an employee, agent, or
volunteer of a victim service provider,
an attorney, or medical professional, or
a mental health professional (collec-
tively, ‘“‘professional’’) from whom the
victim has sought assistance relating
to domestic violence, dating violence,
sexual assault, or stalking, or the ef-
fects of abuse;

(B) Signed by the applicant or ten-
ant; and

(C) That specifies, under penalty of
perjury, that the professional believes
in the occurrence of the incident of do-
mestic violence, dating violence, sex-
ual assault, or stalking that is the
ground for protection and remedies
under this subpart, and that the inci-
dent meets the applicable definition of
domestic violence, dating violence, sex-
ual assault, or stalking under §5.2003;
or

(iii) A record of a Federal, State,
tribal, territorial or local law enforce-
ment agency, court, or administrative
agency; or

(iv) At the discretion of a covered
housing provider, a statement or other
evidence provided by the applicant or
tenant.

(2) If a covered housing provider re-
ceives documentation under paragraph
(b)(1) of this section that contains con-
flicting information (including certifi-
cation forms from two or more mem-
bers of a household each claiming to be
a victim and naming one or more of the
other petitioning household members
as the perpetrator), the covered hous-
ing provider may require an applicant
or tenant to submit third-party docu-
mentation, as described in paragraphs
(b)(1)(di), (b)(1)(ii), or (b)(1)({iv) of this
section, within 30 calendar days of the
date of the request for the third-party
documentation.
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(3) Nothing in this paragraph (b)
shall be construed to require a covered
housing provider to request that an in-
dividual submit documentation of the
status of the individual as a victim of
domestic violence, dating violence, sex-
ual assault, or stalking.

(c) Confidentiality. Any information
submitted to a covered housing pro-
vider under this section, including the
fact that an individual is a victim of
domestic violence, dating violence, sex-
ual assault, or stalking (confidential
information), shall be maintained in
strict confidence by the covered hous-
ing provider.

(1) The covered housing provider
shall not allow any individual admin-
istering assistance on behalf of the cov-
ered housing provider or any persons
within their employ (e.g., contractors)
or in the employ of the covered housing
provider to have access to confidential
information unless explicitly author-
ized by the covered housing provider
for reasons that specifically call for
these individuals to have access to this
information under applicable Federal,
State, or local law.

(2) The covered housing provider
shall not enter confidential informa-
tion described in paragraph (c) of this
section into any shared database or
disclose such information to any other
entity or individual, except to the ex-
tent that the disclosure is:

(i) Requested or consented to in writ-
ing by the individual in a time-limited
release

(ii) Required for use in an eviction
proceeding or hearing regarding termi-
nation of assistance from the covered
program; or

(iii) Otherwise required by applicable
law.

(d) A covered housing provider’s com-
pliance with the protections of §§5.2005
and 5.2009, based on documentation re-
ceived under this section shall not be
sufficient to constitute evidence of an
unreasonable act or omission by the
covered housing provider. However,
nothing in this paragraph (d) of this
section shall be construed to limit the
liability of a covered housing provider
for failure to comply with §§5.2005 and
5.2009.

§5.2009

§5.2009 Remedies available to victims
of domestic violence, dating vio-
lence, sexual assault, or stalking.

(a) Lease bifurcation. (1) A covered
housing provider may in accordance
with paragraph (a)(2) of this section,
bifurcate a lease, or remove a house-
hold member from a lease in order to
evict, remove, terminate occupancy
rights, or terminate assistance to such
member who engages in criminal activ-
ity directly relating to domestic vio-
lence, dating violence, sexual assault,
or stalking against an affiliated indi-
vidual or other individual:

(i) Without regard to whether the
household member is a signatory to the
lease; and

(ii) Without evicting, removing, ter-
minating assistance to, or otherwise
penalizing a victim of such criminal
activity who is also a tenant or lawful
occupant.

(2) A lease bifurcation, as provided in
paragraph (a)(1) of this section, shall be
carried out in accordance with any re-
quirements or procedures as may be
prescribed by Federal, State, or local
law for termination of assistance or
leases and in accordance with any re-
quirements under the relevant covered
housing program.

(b) Reasonable time to establish eligi-
bility for assistance or find alternative
housing following bifurcation of a lease—
(1) Applicability. The reasonable time to
establish eligibility under a covered
housing program or find alternative
housing is specified in paragraph (b) of
this section, or alternatively in the
program-specific regulations governing
the applicable covered housing pro-
gram. Some covered housing programs
may provide different time frames than
are specified in this paragraph (b), and
in such cases, the program-specific reg-
ulations govern.

(2) Reasonable time to establish eligi-
bility assistance or find alternative hous-
ing. (i) If a covered housing provider ex-
ercises the option to bifurcate a lease
as provided in paragraph (a) of this sec-
tion, and the individual who was evict-
ed or for whom assistance was termi-
nated was the eligible tenant under the
covered housing program, the covered
housing provider shall provide to any
remaining tenant or tenants that were
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not already eligible a period of 90 cal-
endar days from the date of bifurcation
of the lease to:

(A) Establish eligibility for the same
covered housing program under which
the evicted or terminated tenant was
the recipient of assistance at the time
of bifurcation of the lease; or

(B) Establish eligibility under an-
other covered housing program; or

(C) Find alternative housing.

(ii) The 90-calendar-day period pro-
vided by paragraph (b)(2) of this section
will not be available to a remaining
household member if the statutory re-
quirements for the covered housing
program prohibit it. The 90-day cal-
endar period also will not apply beyond
the expiration of a lease, unless this is
permitted by program regulations. The
90-calendar-day period is the total pe-
riod provided to a remaining tenant to
establish eligibility under the three op-
tions provided in paragraphs
(b)(2)(1)(A), (B), and (C) of this section.

(iii) The covered housing provider
may extend the 90-calendar-day period
in paragraph (b)(2) of this section up to
an additional 60 calendar days, unless
prohibited from doing so by statutory
requirements of the covered program
or unless the time period would extend
beyond expiration of the lease.

(c) Efforts to promote housing stability
for victims of domestic violence, dating vi-
olence, sexual assault, or stalking. Cov-
ered housing providers are encouraged
to undertake whatever actions permis-
sible and feasible under their respec-
tive programs to assist individuals re-
siding in their units who are victims of
domestic violence, dating violence, sex-
ual assault, or stalking to remain in
their units or other units under the
covered housing program or other cov-
ered housing providers, and for the cov-
ered housing provider to bear the costs
of any transfer, where permissible.

§5.2011 Effect on other laws.

(a) Nothing in this subpart shall be
construed to supersede any provision of
any Federal, State, or local law that
provides greater protection than this
section for victims of domestic vio-
lence, dating violence, sexual assault,
or stalking.

(b) All applicable fair housing and
civil rights statutes and requirements
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apply in the implementation of VAWA
requirements. See §5.105(a).

PART 6—NONDISCRIMINATION IN
PROGRAMS AND ACTIVITIES RE-
CEIVING ASSISTANCE UNDER
TITLE | OF THE HOUSING AND
COMMUNITY DEVELOPMENT ACT
OF 1974

Subpart A—General Provisions

Sec.
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AUTHORITY: 42 U.S.C. 3535(d) 42 U.S.C. 5309.

SOURCE: 64 FR 3797, Jan. 25, 1999, unless
otherwise noted.

Subpart A—General Provisions

§6.1 Purpose.

The purpose of this part is to imple-
ment the provisions of section 109 of
title I of the Housing and Community
Development Act of 1974 (Title I) (42
U.S.C. 5309). Section 109 provides that
no person in the United States shall,
on the ground of race, color, national
origin, religion, or sex, be excluded
from participation in, be denied the
benefits of, or be subjected to discrimi-
nation under any program or activity
funded in whole or in part with Federal
financial assistance. Section 109 does
not directly prohibit discrimination on
the bases of age or disability, and the
regulations in this part 6 do not apply
to age or disability discrimination in
Title I programs. Instead, section 109
directs that the prohibitions against
discrimination on the basis of age
under the Age Discrimination Act of
1975 (42 U.S.C. 6101-6107) (Age Discrimi-
nation Act) and the prohibitions
against discrimination on the basis of
disability under section 504 of the Re-
habilitation Act of 1973 (29 U.S.C. 794)
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1996—Pub. L. 104-156 reenacted section catchline
without change and amended text generally, substitut-
ing present provisions for similar provisions relating to
regulations, including implementation guidelines for
regulations, criteria for determining appropriate
charges to programs of Federal financial assistance for
cost of audits, and guidelines to ensure that small busi-
ness concerns and business concerns owned and con-
trolled by socially and economically disadvantaged in-
dividuals have opportunity to participate in contracts
awarded to fulfill audit requirements of this chapter.

EFFECTIVE DATE OF 1997 AMENDMENT

Amendment by Pub. L. 105-135 effective Oct. 1, 1997,
see section 3 of Pub. L. 105-135, set out as a note under
section 631 of Title 15, Commerce and Trade.

GUIDELINES FOR ACCEPTANCE OF AUDITS BY STATE AND
LOCAL GOVERNMENTS RECEIVING FEDERAL ASSISTANCE

Pub. L. 104201, div. A, title VIII, §808(c), Sept. 23,
1996, 110 Stat. 2607, provided that: ‘“The Director of the
Office of Management and Budget shall issue guidelines
to ensure that an audit of indirect costs performed by
the Federal Government is accepted by State and local
governments that receive Federal funds under con-
tracts, grants, or other Federal assistance programs.”’

§7506. Monitoring responsibilities of the Comp-
troller General

(a) The Comptroller General shall review pro-
visions requiring financial audits of non-Federal
entities that receive Federal awards that are
contained in bills and resolutions reported by
the committees of the Senate and the House of
Representatives.

(b) If the Comptroller General determines that
a bill or resolution contains provisions that are
inconsistent with the requirements of this chap-
ter, the Comptroller General shall, at the earli-
est practicable date, notify in writing—

(1) the committee that reported such bill or
resolution; and

(2)(A) the Committee on Governmental Af-
fairs of the Senate (in the case of a bill or res-
olution reported by a committee of the Sen-
ate); or

(B) the Committee on Government Reform
and Oversight of the House of Representatives

(in the case of a bill or resolution reported by

a committee of the House of Representatives).

(Added Pub. L. 98-502, §2(a), Oct. 19, 1984, 98 Stat.
2333; amended Pub. L. 104-156, § 2, July 5, 1996, 110
Stat. 1403.)

AMENDMENTS

1996—Pub. L. 104-156 reenacted section catchline
without change and amended text generally. Prior to
amendment, text read as follows: ‘“The Comptroller
General shall review provisions requiring financial or
financial and compliance audits of recipients of Federal
assistance that are contained in bills and resolutions
reported by the committees of the Senate and the
House of Representatives. If the Comptroller General
determines that a bill or resolution contains provisions
that are inconsistent with the requirements of this
chapter, the Comptroller General shall, at the earliest
practicable date, notify in writing—
‘(1) the committee that reported such bill or reso-
lution; and
‘“(2)(A) the Committee on Governmental Affairs of
the Senate (in the case of a bill or resolution reported
by a committee of the Senate); or
‘“(B) the Committee on Government Operations of
the House of Representatives (in the case of a bill or
resolution reported by a committee of the House of
Representatives).”
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CHANGE OF NAME

Committee on Governmental Affairs of Senate
changed to Committee on Homeland Security and Gov-
ernmental Affairs of Senate, effective Jan. 4, 2005, by
Senate Resolution No. 445, One Hundred Eighth Con-
gress, Oct. 9, 2004.

Committee on Government Reform and Oversight of
House of Representatives changed to Committee on
Government Reform of House of Representatives by
House Resolution No. 5, One Hundred Sixth Congress,
Jan. 6, 1999. Committee on Government Reform of
House of Representatives changed to Committee on
Oversight and Government Reform of House of Rep-
resentatives by House Resolution No. 6, One Hundred
Tenth Congress, Jan. 5, 2007.

§ 7507. Effective date

This chapter shall apply to any non-Federal
entity with respect to any of its fiscal years
which begin after June 30, 1996.

(Added Pub. L. 98-502, §2(a), Oct. 19, 1984, 98 Stat.
2334; amended Pub. L. 104-156, §2, July 5, 1996, 110
Stat. 1404.)

AMENDMENTS

1996—Pub. L. 104-156 struck out ‘‘; report’’ after “‘Ef-
fective date’ in section catchline and amended text
generally. Prior to amendment, text read as follows:

‘“(a) This chapter shall apply to any State or local
government with respect to any of its fiscal years
which begin after December 31, 1984.

‘(b) The Director, on or before May 1, 1987, and annu-
ally thereafter, shall submit to each House of Congress
a report on operations under this chapter. Each such
report shall specifically identify each Federal agency
or State or local government which is failing to comply
with this chapter.”

CHAPTER 77—ACCESS TO INFORMATION
FOR DEBT COLLECTION

Sec.

7701. Taxpayer identifying number.

AMENDMENTS

1996—Pub. L. 104-134, title III, §31001(i)(3)(A), Apr. 26,
1996, 110 Stat. 1321-365, which directed that the chapter
title to chapter 77 of subtitle VI of this title be amend-
ed by substituting ‘“ACCESS TO INFORMATION FOR
DEBT COLLECTION” for “LOAN REQUIREMENTS”,
was executed by making the substitution in the chap-
ter title of chapter 77 of subtitle V of this title, to re-
flect the probable intent of Congress.

§7701. Taxpayer identifying number

(a) In this section—

(1) ““included Federal loan program’ has the
same meaning given that term in section
6103(1)(3)(C) of the Internal Revenue Code of
1986 (26 U.S.C. 6103(1)(3)(C)).

(2) ‘“‘taxpayer identifying number’” means
the identifying number required under section
6109 of the Internal Revenue Code of 1986 (26
U.S.C. 6109).

(b) The head of an agency administering an in-
cluded Federal loan program shall require a per-
son applying for a loan under the program to
provide that person’s taxpayer identifying num-
ber.

(c)(1) The head of each Federal agency shall
require each person doing business with that
agency to furnish to that agency such person’s
taxpayer identifying number.

(2) For purposes of this subsection, a person
shall be considered to be doing business with a
Federal agency if the person is—
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(A) a lender or servicer in a Federal guaran-
teed or insured loan program administered by
the agency;

(B) an applicant for, or recipient of, a Fed-
eral license, permit, right-of-way, grant, or
benefit payment administered by the agency
or insurance administered by the agency;

(C) a contractor of the agency;

(D) assessed a fine, fee, royalty or penalty by
the agency; and

(E) in a relationship with the agency that
may give rise to a receivable due to that agen-
cy, such as a partner of a borrower in or a
guarantor of a Federal direct or insured loan
administered by the agency.

(3) Each agency shall disclose to a person re-
quired to furnish a taxpayer identifying number
under this subsection its intent to use such
number for purposes of collecting and reporting
on any delinquent amounts arising out of such
person’s relationship with the Government.

(4) For purposes of this subsection, a person
shall not be treated as doing business with a
Federal agency solely by reason of being a debt-
or under third party claims of the United States.
The preceding sentence shall not apply to a
debtor owing claims resulting from petroleum
pricing violations or owing claims resulting
from Federal loan or loan guarantee/insurance
programs.

(d) Notwithstanding section 552a(b) of title 5,
United States Code, creditor agencies to which a
delinquent claim is owed, and their agents, may
match their debtor records with Department of
Health and Human Services, and Department of
Labor records to obtain names (including names
of employees), name controls, names of employ-
ers, taxpayer identifying numbers, addresses (in-
cluding addresses of employers), and dates of
birth. The preceding sentence shall apply to the
disclosure of taxpayer identifying numbers only
if such disclosure is not otherwise prohibited by
section 6103 of the Internal Revenue Code of 1986.
The Department of Health and Human Services,
and the Department of Labor shall release that
information to creditor agencies and may
charge reasonable fees sufficient to pay the
costs associated with that release.

(Added Pub. L. 103-272, §4(f)(1)(Y)(1), July 5, 1994,

108 Stat. 1363; amended Pub. L. 104-134, title III,

§31001(i)(1), Apr. 26, 1996, 110 Stat. 1321-364.)
REFERENCES IN TEXT

Section 6103 of the Internal Revenue Code of 1986, re-
ferred to in subsecs. (a)(1) and (d), is classified to sec-
tion 6103 of Title 26, Internal Revenue Code.

AMENDMENTS

1996—Subsecs. (¢), (d). Pub. L. 104-134 added subsecs.
(¢) and (d).

SUBTITLE VI—MISCELLANEOUS

Chap. Sec.
91. Government Corporations .... 9101
93. Sureties and Surety Bonds ... . 9301
95. Government Pension Plan Protec-

tion 9501
97. Miscellaneous 9701

AMENDMENTS

1996—Pub. L. 104-134, title III, §31001(i)(3)(B), Apr. 26,
1996, 110 Stat. 1321-365, which directed that the table of
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chapters for subtitle VI of this title be amended by in-
serting a new item for chapter 77 ‘‘Access to informa-
tion for debt collection’ before the item for chapter 91,
was executed to the table of chapters for subtitle V of
this title by substituting ‘‘Access to information for
debt collection” for ‘‘Loan Requirements’ in item for
chapter 77, to reflect the probable intent of Congress.

CHAPTER 91—GOVERNMENT CORPORATIONS

Sec.

9101. Definitions.

9102. Establishing and acquiring corporations.

9103. Budgets of wholly owned Government cor-
porations.

9104. Congressional action on budgets of wholly
owned Government corporations.

9105. Audits.

9106. Management reports.

9107. Accounts.

9108. Obligations.

9109. Exclusion of a wholly owned Government cor-
poration from this chapter.

9110. Standards for depository institutions holding

securities of a Government-sponsored cor-
poration for customers.

AMENDMENTS

1990—Pub. L. 101-576, title III, §306(b), Nov. 15, 1990,
104 Stat. 2854, substituted ‘‘Management’ for ‘“‘Audit’’.

1986—Pub. L. 99-571, title II, §201(b)(2), Oct. 28, 1986,
100 Stat. 3224, added item 9110.

§9101. Definitions

In this chapter—

(1) “‘Government corporation” means a
mixed-ownership Government corporation and
a wholly owned Government corporation.

(2) “‘mixed-ownership Government corpora-
tion” means—

(A) the Central Bank for Cooperatives.
(B) the Federal Deposit Insurance Corpora-

tion.

(C) the Federal Home Loan Banks.

(D) the Federal Intermediate Credit
Banks.

(E) the Federal Land Banks.

(F) the National Credit Union Administra-
tion Central Liquidity Facility.

(G) the Regional Banks for Cooperatives.

(H) the Rural Telephone Bank when the
ownership, control, and operation of the
Bank are converted under section 410(a) of
the Rural Electrification Act of 1936 (7
U.S.C. 950(a)).

(I) the Financing Corporation.

(J) the Resolution Trust Corporation.

(K) the Resolution Funding Corporation.

(3) “wholly owned Government corporation”
means—
(A) the Commodity Credit Corporation.
(B) the Community Development Finan-
cial Institutions Fund.
(C) the Export-Import Bank of the United

States.

(D) the Federal Crop Insurance Corpora-
tion.

(E) Federal Prison Industries, Incor-
porated.

(F) the Corporation for National and Com-
munity Service.

(G) the Government National Mortgage
Association.

(H) the Overseas Private Investment Cor-
poration.
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PART 901—[Reserved]

PART 902—PUBLIC HOUSING
ASSESSMENT SYSTEM

Subpart A—General Provisions

Sec.

902.1 Purpose, scope, and general matters.
902.3 Definitions.

902.5 Applicability.

902.9 PHAS scoring.

902.11 PHAS performance designation.
902.13 Frequency of PHAS assessments.

Subpart B—Physical Condition Indicator

902.20 Physical condition assessment.

902.21 Physical condition standards for pub-
lic housing—decent, safe, and sanitary
housing in good repair (DSS/GR).

902.22 Physical inspection of PHA projects.

902.24 Database adjustment.

902.25 Physical condition scoring and
thresholds.

902.26 Physical Inspection Report.

Subpart C—Financial Condition Indicator

902.30 Financial condition assessment.

902.33 Financial reporting requirements.

902.35 Financial condition scoring and
thresholds.

Subpart D—Management Operations
Indicator

902.40 Management operations assessment.

902.43 Management operations performance
standards.

902.44 Adjustment for physical condition
and neighborhood environment.

902.45 Management operations scoring and
thresholds.

Subpart E—Capital Fund Program Indicator

902.50 Capital Fund program assessment.
902.53 Capital Fund program scoring and
thresholds.

Subpart F—PHAS Scoring

902.60 Data collection.

902.62 Failure to submit data.

902.64 PHAS scoring and audit reviews.

902.66 Withholding, denying, and rescinding
designation.

902.68 Technical review of results of PHAS
physical condition indicator.

902.69 PHA right of petition and appeal.

Subpart G—PHAS Incentives and
Remedies

902.71 Incentives for high performers.
902.73 PHAs with deficiencies.

902.75 Troubled performers.

902.79 Verification and records.

902.81 Resident petitions for remedial ac-
tion.

902.83 Sanctions for troubled performer
PHAS.

AUTHORITY: 42 U.S.C. 1437d(j), 42 U.S.C.
3535(d).

SOURCE: 76 FR 10149, Feb. 23, 2011, unless
otherwise noted.

Subpart A—General Provisions

§902.1 Purpose, scope, and general
matters.

(a) Purpose. The purpose of the Public
Housing Assessment System (PHAS) is
to improve the delivery of services in
public housing and enhance trust in
the public housing system among pub-
lic housing agencies (PHAs), public
housing residents, and the general pub-
lic, by providing a management tool
for effectively and fairly measuring the
performance of a PHA in essential
housing operations of projects, on a
program-wide basis and individual
project basis, and providing rewards for
high performers and remedial require-
ments for poor performers.

(b) Scope. PHAS is a strategic meas-
ure of the essential housing operations
of projects and PHAs. PHAS does not
evaluate the compliance of a project or
PHA with every HUD-wide or program-
specific requirement or objective. Al-
though not specifically evaluated
through PHAS, PHAs are responsible
for complying with nondiscrimination
and equal opportunity requirements,
including but not limited to those spec-
ified in 24 CFR 5.105, for affirmatively
furthering fair housing, requirements
under section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794), and require-
ments of other federal programs under
which the PHA is receiving assistance.
A PHA’s adherence to these require-
ments will be monitored in accordance
with the applicable program regula-
tions and the PHA’s Annual Contribu-
tions Contract (ACC).

(c) PHAS indicators. HUD will assess
and score the performance of projects
and PHAs based on the indicators,
which are more fully addressed in
§902.9: Physical condition, financial
condition, management operations, and
the Capital Fund program.
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(d) Assessment tools. HUD will make
use of uniform and objective criteria
for the physical inspection of projects
and PHAs and the financial assessment
of projects and PHAs, and will use data
from appropriate agency data systems
to assess management operations. For
the Capital Fund program indicator,
HUD will use information provided in
the electronic Line of Credit Control
System (eLOCCS), the Public Housing
Information Center (PIC), or their suc-
cessor systems. On the basis of this
data, HUD will assess and score the re-
sults, advise PHAs of their scores, and
identify 1low-scoring and poor-per-
forming projects and PHAs so that
these projects and PHAs will receive
the appropriate attention and assist-
ance.

(e) Small PHAs. A PHA with fewer
than 250 units that does not convert to
asset management will be considered
as one project by HUD.

(f) HUD’s scoring procedures will be
published from time to time in the
FEDERAL REGISTER for public comment.

§902.3 Definitions.

As used in this part:

Act means the U.S. Housing Act of
1937 (42 U.S.C. 1437 et seq.)

Alternative management entity (AME)
is a receiver, private contractor, pri-
vate manager, or any other entity that
is under contract with a PHA, under a
management agreement with a PHA, or
that is otherwise duly appointed or
contracted (for example, by court order
or agency action), to manage all or
part of a PHA’s operations.

Assessed fiscal year is the PHA fiscal
year that has been/is being assessed
under PHAS.

Assistant Secretary means the Assist-
ant Secretary for Public and Indian
Housing.

Capital Fund-troubled refers to a PHA
that does not meet the minimum pass-
ing score of 5 points or 50 percent under
the Capital Fund indicator.

Corrective Action Plan means a plan,
as provided in §902.73(a), that is devel-
oped by a PHA that specifies the ac-
tions to be taken, including timetables,
that shall be required to correct defi-
ciencies identified under any of the
PHAS indicators and subindicators,
and identified as a result of a PHAS as-

24 CFR Ch. IX (4-1-11 Edition)

sessment, when a memorandum of
agreement (MOA) is not required.

Criticality means one of five levels
that reflect the relative importance of
the deficiencies for an inspectable
item.

(1) Based on the importance of the
deficiency, reflected in its criticality
value, points are deducted from the
score for an inspectable area.

Criticality Level

Critical
Very Important
Important .....
Contributes ...
Slight Contributi

“Nw,LO

(2) The Item Weights and Criticality
Levels document lists all deficiencies
with their designated levels, which
vary from 1 to 5, with 5 as the most
critical, and the point values assigned
to them.

Days mean calendar days, unless oth-
erwise specified.

Decent, safe, sanitary housing and in
good repair (DSS/GR) is HUD’s standard
for acceptable basic housing conditions
and the level to which a PHA is re-
quired to maintain its public housing.

Deficiency means any finding or de-
termination that requires corrective
action, or any score below 60 percent of
the available points for the physical
condition, financial condition, or man-
agement operations indicators, and any
score below b0 percent for the Capital
Fund indicator. In the context of phys-
ical condition and physical inspection
in subpart B of this part, ‘“‘deficiency”’
means a specific problem, as described
in the Dictionary of Deficiency Defini-
tions, such as a hole in a wall or a dam-
aged refrigerator in the kitchen that
can be recorded for inspectable items.

Dictionary of Deficiency Definitions
means the Dictionary of Deficiency
Definitions document that is utilized
in the PHAS Physical Condition Scor-
ing procedure, and which contains spe-
cific definitions of each severity level
for deficiencies under this subpart.

Direct Funded RMC (DF-RMC) means
a Resident Management Corporation to
which HUD directly provides operating
and capital assistance under the provi-
sions of 24 CFR 964.225(h).

Inspectable areas (or area) mean any
of the five major components of public
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housing that are inspected, which are:
Site, building exteriors, building sys-
tems, dwelling units, and common
areas.

Inspectable item means the individual
parts, such as walls, kitchens, bath-
rooms, and other things, to be in-
spected in an inspectable area. The
number of inspectable items varies for
each area. Weights are assigned to each
item as shown in the Item Weights and
Criticality Levels document.

Item Weights and Criticality Levels doc-
ument means the Item Weights and
Criticality Levels document that is
utilized in the Physical Condition scor-
ing procedure, and which contains a
listing of the inspectable items, item
weights, observable deficiencies, criti-
cality levels and values, and severity
levels and values that apply to this
subpart.

Memorandum of Agreement (MOA) is
defined in §902.75(b).

Normalized weights mean weights ad-
justed to reflect the inspectable items
or areas that are present to be in-
spected.

Resident Management Corporation
(RMC) is defined in 24 CFR 964.7.

Score for a project under the physical
condition inspection means a number
on a scale of 0 to 100 that reflects the
physical condition of a project, in-
spectable area, or subarea. To record a
health or safety deficiency, a specific
designation (such as a letter—a, b, or c¢)
is added to the project score that high-
lights that a health or safety defi-
ciency (or deficiencies) exists. If smoke
detectors are noted as inoperable or
missing, another designation (such as
an asterisk (*)) is added to the project
score. Although inoperable or missing
smoke detectors do not reduce the
score, they are fire safety hazards and
are included in the Notification of Exi-
gent and Fire Safety Hazards Observed
Deficiency list that the inspector gives
the PHA’s project representative.

Severity under the physical condition
inspection means one of three levels,
level 1 (minor), level 2 (major), and
level 3 (severe), that reflect the extent
of the damage or problem associated
with each deficiency. The Item Weights
and Criticality Levels document shows
the severity levels for each deficiency.
Based on the severity of each defi-

§902.5

ciency, the score is reduced. Points de-
ducted are calculated as the product of
the item weight and the values for
criticality and severity. For specific
definitions of each severity level, see
the Dictionary of Deficiency Defini-
tions.

Statistically valid sample refers to a
scientific sampling performed in a rig-
orous, random manner.

Subarea means an inspectable area
for one building. For example, if a
project has more than one building,
each inspectable area for each building
in the project is treated as a subarea.

Unit-weighted average means the aver-
age of the PHA’s individual indicator
scores, weighted by the number of
units in each project, divided by the
total number of units in all of the
projects of the PHA. In order to com-
pute a unit-weighted average, an indi-
vidual project score for a particular in-
dicator is multiplied by the number of
units in each project to determine a
“weighted value.” For example, for a
PHA with two projects, one with 200
units and a score of 90, and the other
with 100 units and a score of 60, the
unit-weighted average score for the in-
dicator would be (200 x 90 + 100 x 60)/300
= 80.

§902.5 Applicability.

(a) PHAs, RMCs, AMEs. This part ap-
plies to PHAs, Resident Management
Corporations (RMCs), and AMEs. This
part is also applicable to RMCs that re-
ceive direct funding from HUD in ac-
cordance with section 20 of the 1937 Act
(DF-RMCs).

(1) Scoring of RMCs and AMEs. (i)
RMCs and DF-RMCs will be assessed
and issued their own numeric scores
under PHAS based on the public hous-
ing or portions of public housing that
they manage and the responsibilities
they assume that can be scored under
PHAS. References in this part to PHAs
include RMCs, unless stated otherwise.
References in this part to RMCs in-
clude DF-RMCs, unless stated other-
wise.

(ii) AMEs are not issued PHAS
scores. The performance of the AME
contributes to the PHAS score of the
project(s)/PHA(s) for which they as-
sumed management responsibilities.
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(2) ACC. The ACC makes a PHA le-
gally responsible for all public housing
operations, except where DF-RMC as-
sumes management operations.

(i) Because the PHA and not the RMC
or AME is ultimately responsible to
HUD under the ACC, the PHAS score of
a PHA will be based on all of the
projects covered by the ACC, including
those with management operations as-
sumed by an RMC or AME (including a
court-ordered or administrative receiv-
ership agreement, if applicable).

(ii) A PHA’s PHAS score will not be
based on projects managed by a DF-
RMC.

(3) This part does not apply to Mov-
ing-to-Work (MTW) agencies that are
specifically exempted in their grant
agreement.

(b) Implementation of PHAS. The regu-
lations in this part are applicable to
PHAs beginning with the first fiscal
year end date after the effective date of
this rule, and thereafter.

§902.9 PHAS scoring.

(a) Indicators and subindicators. Each
PHA will receive an overall PHAS
score, rounded to the nearest whole
number, based on the four indicators:
Physical condition, financial condi-
tion, management operations, and the
Capital Fund program. Each of these
indicators contains subindicators, and
the scores for the subindicators are
used to determine a single score for
each of these PHAS indicators. Indi-
vidual project scores are used to deter-
mine a single score for the physical
condition, financial condition, and
management operations indicators.
The Capital Fund program indicator
score is entity-wide.

(b) Overall PHAS score and indicators.
The overall PHAS score is derived from
a weighted average of score values for
the four indicators, as follows:

(1) The physical condition indicator
is weighted 40 percent (40 points) of the
overall PHAS score. The score for this
indicator is obtained as indicated in
subpart B of this part.

(2) The financial condition indicator
is weighted 25 percent (25 points) of the
overall PHAS score. The score for this
indicator is obtained as indicated in
subpart C of this part.
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(3) The management operations indi-
cator is weighted 25 percent (25 points)
of the overall PHAS score. The score
for this indicator is obtained as indi-
cated in subpart D of this part.

(4) The Capital Fund program indi-
cator is weighted 10 percent (10 points)
of the overall PHAS score for all Cap-
ital Fund program grants for which
fund balances remain during the as-
sessed fiscal year. The score for this in-
dicator is obtained as indicated in sub-
part E of this part.

§902.11 PHAS performance designa-
tion.

All PHASs that receive a PHAS assess-
ment shall receive a performance des-
ignation. The performance designation
is based on the overall PHAS score and
the four indicator scores, as set forth
below.

(a) High performer. (1) A PHA that
achieves a score of at least 60 percent
of the points available under the finan-
cial condition, physical condition, and
management operations indicators and
at least 50 percent of the points avail-
able under the Capital Fund indicator,
and achieves an overall PHAS score of
90 percent or greater of the total avail-
able points under PHAS shall be des-
ignated a high performer. A PHA shall
not be designated a high performer if it
scores below the threshold established
for any indicator.

(2) High performers will be afforded
incentives that include relief from re-
porting and other requirements, as de-
scribed in §902.71.

(b) Standard performer. (1) A PHA that
is not a high performer shall be des-
ignated a standard performer if the
PHA achieves an overall PHAS score of
at least 60 percent, and at least 60 per-
cent of the available points for the
physical condition, financial condition,
and management operations indicators,
and at least 50 percent of the available
points for the Capital Fund indicator.

(2) At HUD’s discretion, a standard
performer may be required by the field
office to submit and operate under a
Corrective Action Plan.

(c) Substandard performer. A PHA
shall be designated a substandard per-
former if the PHA achieves a total
PHAS score of at least 60 percent and
achieves a score of less than 60 percent
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under one or more of the physical con-
dition, financial condition, or manage-
ment operations indicators. The PHA
shall be designated as substandard
physical, substandard financial, or sub-
standard management, respectively.
The HUD office with jurisdiction over
the PHA shall require a Corrective Ac-
tion Plan if the deficiencies have not
already been addressed in a current
Corrective Action Plan.

(d) Troubled performer. (1) A PHA that
achieves an overall PHAS score of less
than 60 percent shall be designated as a
troubled performer.

(2) In accordance with section
6(j)(2)(A)(i) of the Act 42 U.S.C.
14374(j)(2)(A)(i)), a PHA that receives
less than 50 percent under the Capital
Fund program indicator under subpart
E of this part will be designated as a
troubled performer and subject to the
sanctions provided in section 6(j)(4) of
the Act (42 U.S.C. 1437(d)(j)(4)).

§902.13 Frequency of PHAS assess-
ments.

The frequency of a PHA’s PHAS as-
sessments is determined by the size of
the PHA’s Low-Rent program and its
PHAS designation. HUD may, due to
unforeseen circumstances or other
cause as determined by HUD, extend
the time between assessments by direct
notice to the PHA and relevant resi-
dent organization or resident manage-
ment entity, and any other general no-
tice that HUD deems appropriate.

(a) Small PHAs. HUD will assess and
score the performance of a PHA with
fewer than 250 public housing units, as
follows:

(1) A small PHA that is a high per-
former may receive a PHAS assessment
every 3 years;

(2) A small PHA that is a standard or
substandard performer may receive a
PHAS assessment every other year;
and

(3) All other small PHAs may receive
a PHAS assessment every year, includ-
ing a PHA that is designated as trou-
bled or Capital Fund-troubled in ac-
cordance with §902.75.

(b) Frequency of scoring for PHAs with
250 units or more.

(1) All PHAs, other than stated in
paragraph (a) of this section, may be
assessed on an annual basis.

§902.20

(2) The physical condition score for
each project will determine the fre-
quency of inspections of each project.
For projects with a physical condition
score of 90 points or higher, physical
inspections will be conducted every 3
years at the project. For projects with
a physical condition score of less than
90 points but at least 80 points, phys-
ical inspection will be conducted every
2 years at the project. The physical
condition score of 80 points or higher
will be carried over to the next assess-
ment period and averaged with the
other project physical condition
score(s) for the next assessment year
for an overall PHAS physical condition
indicator score. For projects whose
physical condition score for a project is
less than 80 points, physical inspec-
tions will be conducted annually at the
project.

(3) If a PHA is designated as a trou-
bled performer, all projects will receive
a physical condition inspection regard-
less of the individual project physical
condition score.

(4) In the baseline year, every PHA
will receive an overall PHAS score and
in all four of the PHAS indicators:
Physical condition; financial condi-
tion; management operations; and Cap-
ital Fund program. This will allow a
baseline for the physical condition in-
spections and the 3-2-1 inspection
schedule, as well as a baseline year for
the small deregulated PHASs.

(¢) Financial submissions. HUD shall
not issue a PHAS score for the
unaudited and audited financial infor-
mation in the years that a PHA is not
being assessed under PHAS. Although
HUD shall not issue a PHAS score
under such circumstances, a PHA shall
comply with the requirements for sub-
mission of annual unaudited and au-
dited financial statements in accord-
ance with subpart C of this part and 24
CFR 5.801.

Subpart B—Physical Condition
Indicator

§902.20 Physical
ment.

condition assess-

(a) Objective. The objective of the
physical condition indicator is to de-
termine whether a PHA is meeting the
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standard of decent, safe, sanitary hous-
ing in good repair (DSS/GR), as this
standard is defined in 24 CFR 5.703.

(b) Method of assessment. The physical
condition assessment is based on an
independent physical inspection of a
PHA’s projects provided by HUD and
performed by contract inspectors, and
conducted using HUD’s Uniform Phys-
ical Condition Standards (UPCS) under
24 CFR part 5, subpart G.

(c) Method of transmission. After the
inspection is completed, the inspector
transmits the results to HUD, where
the results are verified for accuracy
and then scored in accordance with the
procedures in this subpart B.

(d) PHA physical inspection require-
ments. The physical inspections con-
ducted under this part do not relieve
the PHA of the responsibility to in-
spect public housing units, as provided
in section 6(f)(3) of the Act (42 U.S.C.
1437d(f)(3)).

(e) Compliance with state and local
codes. The physical condition standards
in this part do not supersede or pre-
empt state and local building and
maintenance codes with which the
PHA’s public housing must comply.
PHASs must continue to adhere to these
codes.

(f) HUD access to PHA projects. All
PHASs are required by the ACC to pro-
vide HUD or its representative with
full and free access to all facilities in
its projects. All PHAs are required to
provide HUD or its representative with
access to its projects and to all units
and appurtenances in order to permit
physical inspections, monitoring re-
views, and quality assurance reviews
under this part. Access to the units
shall be provided whether or not the
resident is home or has installed addi-
tional locks for which the PHA did not
obtain keys. In the event that the PHA
fails to provide access as required by
HUD or its representative, the PHA
shall be given a physical condition
score of zero for the project or projects
involved. This score of zero shall be
used to calculate the physical condi-
tion indicator score and the overall
PHAS score.

24 CFR Ch. IX (4-1-11 Edition)

§902.21 Physical condition standards
for public housing—decent, safe,
and sanitary housing in good repair
(DSS/GR).

(a) General. Public housing must be
maintained in a manner that meets the
physical condition standards set forth
in this part in order to be considered
DSS/GR (standards that constitute ac-
ceptable basic housing conditions).
These standards address the major
physical areas of public housing: Site,
building exterior, building systems,
dwelling units, and common areas (see
paragraph (b) of this section). These
standards also identify health and safe-
ty considerations (see paragraph (c) of
this section). These standards address
acceptable basic housing conditions,
not the adornment, décor, or other cos-
metic appearance of the housing.

(b) Major inspectable areas. (1) Site.
The site includes the components and
must meet the requirements of 24 CFR
5.703(a).

(2) Building exterior. The building ex-
terior includes the components and
must meet the standards stated in 24
CFR 5.703(b).

(3) Building systems. The building’s
systems include components such as
domestic water, electrical system, ele-
vators, emergency power, fire protec-
tion, heating/ventilation/air condi-
tioning (HVAC), and sanitary system.
Each building’s systems must meet the
standards of 24 CFR 5.703(c).

(4) Dwelling units. Each dwelling unit
within a building must meet the stand-
ards of 24 CFR 5.703(d).

(5) Common areas. Each common area
must meet the standards of 24 CFR
5.703(e).

(c) Health and safety concerns. All
areas and components of the housing
must be free of health and safety haz-
ards, as provided in 24 CFR 5.703(f).

§902.22 Physical
projects.

(a) The inspection, generally. The
PHA'’s score for the physical condition
indicator is based on an independent
physical inspection of a PHA’s
project(s) provided by HUD and using
HUD’s Uniform Physical Condition
Standard (UPCS) inspection protocols
to ensure projects meet DSS/GR stand-
ards that constitute acceptable basic

inspection of PHA
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housing conditions. Mixed-finance
projects will be subject to the physical
condition inspections.

(b) Pursuant to §902.13(a), PHAs with
less than 250 public housing units will
receive a PHAS assessment, based on
their PHAS designation, as follows:

(1) A small PHA that is a high per-
former will receive a PHAS assessment
every 3 years;

(2) A small PHA that is a standard or
substandard performer will receive a
PHAS assessment every other year;
and

(3) All other small PHAs will receive
a PHAS assessment every year, includ-
ing a PHA that is designated as trou-
bled or Capital Fund-troubled in ac-
cordance with §902.75.

(c) In the baseline year, every PHA
will receive an overall PHAS score and
in all four of the PHAS indicators:
Physical condition; financial condi-
tion; management operations; and Cap-
ital Fund program. This will allow a
baseline score to be established for the
physical condition inspections and the
3-2-1 inspection schedule, as well as a
baseline year for the small deregulated
PHASs.

(d) Physical inspection under the PHAS
physical condition indicator. (1) To
achieve the objective of paragraph (a)
of this section, HUD will provide for an
independent physical inspection of a
PHA’s project(s) that includes, at a
minimum, a statistically valid sample
of the units in the PHA’s projects, to
determine the extent of compliance
with the DSS/GR standard.

(2) Only occupied units will be in-
spected as dwelling units (except units
approved by HUD for nondwelling pur-
poses, e.g., daycare or meeting rooms,
which are inspected as common areas).
Vacant units that are not under lease
at the time of the physical inspection
will not be inspected. The categories of
vacant units not under lease that are
exempted from physical inspection are
as follows:

(i) Units undergoing vacant unit
turnaround—vacant units that are in
the routine process of turnover; i.e.,
the period between which one resident
has vacated a unit and a new lease
takes effect;

(ii) Units undergoing rehabilitation—
vacant units that have substantial re-

§902.22

habilitation needs already identified,
and there is an approved implementa-
tion plan to address the identified re-
habilitation needs and the plan is fully
funded;

(iii) Offline units—vacant units that
have repair requirements such that the
units cannot be occupied in a normal
period of time (considered to be be-
tween 5 and 7 days) and which are not
included under an approved rehabilita-
tion plan.

(e) Observed deficiencies. During the
physical inspection of a project, an in-
spector looks for deficiencies for each
inspectable item within the inspectable
areas, such as holes (deficiencies) in
the walls (item) of a dwelling unit
(area). The dwelling units inspected in
a project are a randomly selected, sta-
tistically valid sample of the units in
the project, excluding vacant units not
under lease at the time of the physical
inspection, as provided in paragraph
(d)(2) of this section.

(f) Exigent health and safety (EHS) de-
ficiencies and health and safety (H&S)
deficiencies. (1) EHS deficiencies. To en-
sure prompt correction of EHS defi-
ciencies, before leaving the site the in-
spector gives the project representa-
tive a Notification of Exigent and Fire
Safety Hazards Observed form that
calls for immediate attention or rem-
edy. The project representative ac-
knowledges receipt of the deficiency
report by signature. The project or
PHA shall correct, remedy, or act to
abate all EHS deficiencies cited in the
deficiency report within 24 contiguous
hours of the project representative’s
receipt of the Notification of Exigent
and Fire Safety Hazards Observed
form. In addition, the project or PHA
must certify to HUD within 3 business
days of the project representative’s re-
ceipt of the Notification of Exigent and
Fire Safety Hazards Observed form
that all EHS deficiencies were cor-
rected, remedied, or acted upon to
abate within 24 continuous hours.

(2) H&S deficiencies. The project or
the PHA, or both, as appropriate, is re-
quired to expeditiously correct, rem-
edy, or act to abate all H&S defi-
ciencies after receipt of the Physical
Inspection Report.

(g) Compliance with civil rights/mon-
discrimination requirements. Elements
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related to accessibility will be re-
viewed during the physical inspection
to determine possible indications of
noncompliance with the Fair Housing
Act (42 U.S.C. 3601-3619) and section 504
of the Rehabilitation Act of 1973 (29
U.S.C. 794). A PHA will not be scored
on those elements. Any indication of
possible noncompliance will be referred
to HUD’s Office of Fair Housing and
Equal Opportunity.

§902.24 Database adjustment.

(a) Adjustments for factors not reflected
or inappropriately reflected in physical
condition score. Under circumstances
described in this section, HUD may de-
termine it is appropriate to review the
results of a project’s physical inspec-
tion that are unusual or incorrect due
to facts and circumstances affecting
the PHA’s project that are not re-
flected in the inspection or that are re-
flected inappropriately in the inspec-
tion.

(1) The circumstances described in
this section are not the circumstances
that may be addressed by the technical
review process described in §902.68. The
circumstances addressed in this para-
graph (a)(1) of this section may include
inconsistencies between local code re-
quirements and the HUD physical in-
spection protocol; conditions that are
permitted by local variance or license
or which are preexisting physical fea-
tures that do not conform to, or are in-
consistent with, HUD’s physical condi-
tion protocol; or the project or PHA
having been scored for elements (e.g.,
roads, sidewalks, mail boxes, resident-
owned appliances, etc.) that it does not
own and is not responsible for main-
taining. To qualify for an adjustment
on this basis, the project or PHA must
have notified the proper authorities re-
garding the deficient element.

(2) An adjustment due to these cir-
cumstances may be initiated by a
project or PHA’s notification to the ap-
plicable HUD field office, and such no-
tification shall include appropriate
proof of the reasons for the unusual or
incorrect result. Projects and PHAs
may submit the request for this adjust-
ment either prior to or after the phys-
ical inspection has been concluded. If
the request is made after the conclu-
sion of the physical inspection, the re-
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quest must be made within 45 days of
issuance of the project’s or PHA’s
physical condition score. Based on the
recommendation of the applicable HUD
office following its review of the
project evidence or documentation sub-
mitted by the project or PHA, HUD
may determine that a reinspection and/
or rescoring of the project or PHA is
necessary.

(b) Adjustments for adverse conditions
beyond the control of the PHA. Under
certain circumstances, HUD may deter-
mine that certain deficiencies that ad-
versely and significantly affect the
physical condition score of the project
were caused by circumstances beyond
the control of the PHA. The correction
of these conditions, however, remains
the responsibility of the PHA.

(1) The circumstances addressed by
this paragraph (b)(1) may include, but
are not limited to, damage caused by
third parties (such as a private entity
or public entity undertaking work near
a public housing project that results in
damage to the project) or natural dis-
asters. The circumstances addressed in
this paragraph (b)(1) are not those ad-
dressed by the technical review process
in §902.68.

(2) To adjust a physical condition
score based on circumstances addressed
in this paragraph, the PHA must sub-
mit a request to the applicable HUD
field office requesting a reinspection or
rescoring of the PHA’s project(s) de-
pendent on the severity of the defi-
ciency. The request must be submitted
within 45 days of the issuance of the
physical condition score to the PHA. If
the PHA is requesting a reinspection,
the request must be accompanied by a
certification that all deficiencies iden-
tified in the original report have been
corrected. Based on the recommenda-
tion of the applicable HUD office fol-
lowing its review of the project’s or
PHA’s evidence or documentation,
HUD may determine that a reinspec-
tion and rescoring of the PHA’s
project(s) is necessary.

(c) Adjustments for modernization work
in progress. HUD may determine that
occupied dwelling units or other areas
of a PHA’s project, which are subject
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to physical inspection under this sub-
part, and which are undergoing mod-
ernization work, require an adjustment
to the physical condition score.

(1) An occupied dwelling unit or
other areas of a PHA’s project under-
going modernization are subject to
physical inspection; the unit(s) and
other areas of the PHA’s project are
not exempt from physical inspection.
All elements of the unit or of the other
areas of the PHA’s project that are
subject to inspection and are not un-
dergoing modernization at the time of
the inspection (even if modernization
is planned) will be subject to HUD’s
physical inspection protocol without
adjustment. For those elements of the
unit or of the project that are under-
going modernization, deficiencies will
be noted in accordance with HUD’s
physical inspection protocol, but the
project or PHA may request adjust-
ment of the physical condition score as
a result of modernization work in
progress.

(2) An adjustment due to moderniza-
tion work in progress may be initiated
by a project’s or PHA’s notification to
the applicable HUD field office, and the
notification shall include supporting
documentation of the modernization
work under way at the time of the
physical inspection. A project or PHA
may submit the request for this adjust-
ment either prior to or after the phys-
ical inspection has been concluded. If
the request is made after the conclu-
sion of the physical inspection, the re-
quest must be made within 45 days of
issuance of the physical condition
score. Based on the recommendation of
the applicable HUD office, HUD may
determine that a reinspection and re-
scoring of the PHA’s project(s) are nec-
essary.

§902.25 Physical
and thresholds.

(a) Scoring. Under the physical condi-
tion indicator, a score will be cal-
culated for individual projects, as well
as for the overall condition of a PHA’s
public housing portfolio.

(b) Overall PHA physical condition in-
dicator score. The overall physical con-
dition indicator score is a unit-weight-
ed average of project scores. The sum
of the unit-weighted values is divided

condition scoring

§902.26

by the total number of units in the
PHA’s portfolio to derive the overall
physical condition indicator score.

(¢c) Thresholds. (1) The project or
projects’ 100-point physical condition
score is converted to a 40-point basis
for the overall physical condition indi-
cator score. The project scores on the
100-point basis are multiplied by .40 in
order to derive a 40-point equivalent
score to compute the overall physical
condition score and overall PHAS
score.

(2) In order to receive a passing score
under the physical condition indicator,
the PHA must achieve a score of at
least 24 points, or 60 percent.

(3) A PHA that receives fewer than 24
points will be categorized as a sub-
standard physical condition agency.

§902.26 Physical Inspection Report.

(a) Following the physical inspection
of each project and the computation of
the score(s) under this subpart, the
PHA receives a Physical Inspection Re-
port. The Physical Inspection Report
allows the PHA to see the points lost
by inspectable area, and the impact on
the score of the H&S and EHS defi-
ciencies.

(1) If EHS items are identified in the
report, the PHA shall have the oppor-
tunity to correct, remedy, or act to
abate all EHS deficiencies and may re-
quest a reinspection.

(2) The request for reinspection must
be made within 45 days of the PHA’s re-
ceipt of the Physical Inspection Re-
port. The request for reinspection must
be accompanied by the PHA’s identi-
fication of the EHS deficiencies that
have been corrected, remedied, or acted
upon to abate and by the PHA’s certifi-
cation that all such deficiencies identi-
fied in the report have been corrected,
remedied, or acted upon to abate.

(3) If HUD determines that a rein-
spection is appropriate, it will arrange
for a complete reinspection of the
project(s) in question, not just the defi-
ciencies previously identified. The re-
inspection will constitute the final
physical inspection for the project, and
HUD will issue a new inspection report
(the final inspection report).

(4) If any of the previously identified
EHS deficiencies that the PHA cer-
tified were corrected, remedied, or
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acted upon to abate are found during
the reinspection not to have been cor-
rected, remedied, or acted upon to
abate, the score in the final inspection
report will reflect a point deduction of
triple the value of the original deduc-
tion, up to the maximum possible
points for the unit or area, and the
PHA must reimburse HUD for the cost
of the reinspection.

(5) If a request for reinspection is not
made within 45 days after the date that
the PHA receives the Physical Inspec-
tion Report, the Physical Inspection
Report issued to the PHA will be the
final Physical Inspection Report.

(b) A Physical Inspection Report in-
cludes the following items:

(1) Normalized weights as the ‘‘pos-
sible points’ by area;

(2) The area scores, taking into ac-
count the points deducted for observed
deficiencies;

(3) The H&S (nonlife threatening) and
EHS (life threatening) deductions for
each of the five inspectable areas; a
listing of all observed smoke detector
deficiencies; and a projection of the
total number of H&S and EHS prob-
lems that the inspector potentially
would see in an inspection of all build-
ings and all units; and

(4) The overall project score.

Subpart C—Financial Condition
Indicator

§902.30 Financial
ment.

(a) Objective. The objective of the fi-
nancial condition indicator is to meas-
ure the financial condition of each pub-
lic housing project within a PHA’s pub-
lic housing portfolio for the purpose of
evaluating whether there are sufficient
financial resources to support the pro-
vision of housing that is DSS/GR. Indi-
vidual project scores for financial con-
dition, as well as overall financial con-
dition scores, will be issued.

(b) Financial reporting standards. A
PHA’s financial condition will be as-
sessed under this indicator by meas-
uring the combined performance of all
public housing projects in each of the
subindicators listed in §902.35, on the
basis of the annual financial report
provided in accordance with §902.33.

condition assess-

24 CFR Ch. IX (4-1-11 Edition)

(c) Ezxclusions. Mixed-finance projects
are excluded from the financial condi-
tion indicator.

§902.33 Financial reporting require-
ments.

(a) Annual financial report. All PHAS
must submit their unaudited and au-
dited financial data to HUD on an an-
nual basis. The financial information
must be:

(1) Prepared in accordance with Gen-
erally Accepted Accounting Principles
(GAAP), as further defined by HUD in
supplementary guidance; and

(2) Submitted electronically in the
format prescribed by HUD using the Fi-
nancial Data Schedule (FDS).

(b) Annual unaudited financial infor-
mation report filing dates. The unaudited
financial information to be submitted
to HUD in accordance with paragraph
(a) of this section must be submitted to
HUD annually, no later than 2 months
after the PHA’s fiscal year end, with no
penalty applying until the 16th day of
the 3rd month after the PHA’s fiscal
year end, in accordance with §902.62.

(c) Annual audited financial informa-
tion compliance dates. Audited financial
statements will be required no later
than 9 months after the PHA’s fiscal
year end, in accordance with the Single
Audit Act and OMB Circular A-133 (see
24 CFR 85.26).

(d) Year-end audited financial informa-
tion. All PHAs that meet the federal as-
sistance threshold stated in the Single
Audit Act and OMB Circular A-133
must also submit year-end audited fi-
nancial information.

(e) Submission of information. In addi-
tion to the submission of information
required by paragraph (a) of this sec-
tion, a PHA shall provide one copy of
the completed audit report package
and the Management Letter issued by
the Independent Auditor to the local
HUD field office having jurisdiction
over the PHA.

§902.35 Financial
and thresholds.

(a) Scoring. (1) Under the financial
condition indicator, a score will be cal-
culated for each project based on the
values of financial condition subindica-
tors and an overall financial condition
score, as well as audit and internal

condition scoring
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control flags. Each financial condition
subindicator has several levels of per-
formance, with different point values
for each level.

(2) The financial condition score for
projects will be based on the annual fi-
nancial condition information sub-
mitted to HUD for each project under
24 CFR 990.280 and 990.285. The financial
condition score for PHAs will be based
on a unit-weighted average of project
scores.

(b) Subindicators of the financial condi-
tion indicator. The subindicators of fi-
nancial condition indicator are:

(1) Quick Ratio (QR). The QR com-
pares quick assets to current liabil-
ities. Quick assets are cash and assets
that are easily convertible to cash and
do not include inventory. Current li-
abilities are those liabilities that are
due within the next 12 months. A QR of
less than one indicates that the
project’s ability to make payments on
a timely basis may be at risk.

(2) Months Expendable Net Assets Ratio
(MENAR). The MENAR measures a
project’s ability to operate using its
net available, unrestricted resources
without relying on additional funding.
This ratio compares the adjusted net
available unrestricted resources to the
average monthly operating expenses.
The result of this calculation shows
how many months of operating ex-
penses can be covered with currently
available, unrestricted resources.

(3) Debt Service Coverage Ratio (DSCR).
The DSCR is the ratio of net operating
income available to make debt pay-
ments, to the amount of the debt pay-
ments. This subindicator is used if the
PHA has taken on long-term obliga-
tions. A DSCR of less than one would
indicate that the project would have
difficulty generating sufficient cash
flow to cover both its expenses and its
debt obligations.

(c) Overall PHA financial condition in-
dicator score. The overall financial con-
dition indicator score is a unit-weight-
ed average of project scores. The sum
of the weighted values is then divided
by the total number of units in the
PHA’s portfolio to derive the overall fi-
nancial condition indicator score.

(d) Thresholds. (1) The PHA’s finan-
cial condition score is based on a max-
imum of 25 points.

§902.43

(2) In order for a PHA to receive a
passing score under the financial condi-
tion indicator, the PHA must achieve a
score of at least 15 points, or 60 percent
of the available points under this indi-
cator.

(3) A PHA that receives fewer than 15
points available under this indicator
will be categorized as a substandard fi-
nancial condition agency.

Subpart D—Management
Operdations Indicator

§902.40 Management operations as-
sessment.

(a) Objective. The objective of the
management operations indicator is to
measure the PHA’s performance of
management operations through the
management performance of each
project.

(b) Exclusions. Mixed-finance projects
are excluded from the management op-
erations indicator.

§902.43 Management operations per-
formance standards.

(a) Management operations subindica-
tors. The following subindicators listed
in this section will be used to assess
the management operations of projects
and PHAs, consistent with section
6(j)(1) of the Act (42 U.S.C. 1437d(j)(1)).
Individual project scores for manage-
ment operations, as well as overall
PHA management operations scores,
will be issued.

(1) Occupancy. This subindicator
measures the occupancy for the
project’s fiscal year, adjusted for al-
lowable vacancies.

(2) Tenant accounts receivable. This
subindicator measures the tenant ac-
counts receivable of a project against
the tenant charges for the project’s fis-
cal year.

(3) Accounts payable. This subindi-
cator measures the money that a
project owes to vendors at the end of
the project’s fiscal year for products
and services purchased on credit
against total operating expenses.

(b) Assessment under the Management
Operations Indicator. Projects will be
assessed under this indicator through
information that is electronically sub-
mitted to HUD through the FDS.
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§902.44 Adjustment for physical condi-
tion and neighborhood environ-
ment.

(a) General. In accordance with sec-
tion 6(j)(1)(I)(2) of the Act (42 U.S.C.
1437d(j)(1)(I)(2)), the overall manage-
ment operations score for a project will
be adjusted upward to the extent that
negative conditions are caused by situ-
ations outside the control of the
project. These situations are related to
the poor physical condition of the
project or the overall depressed condi-
tion of the major census tract in which
a project is located. The intent of this
adjustment is to avoid penalizing such
projects, through appropriate applica-
tion of the adjustment.

(b) Definitions. Definitions and appli-
cation of physical condition and neigh-
borhood environment factors are:

(1) Physical condition adjustment ap-
plies to projects at least 28 years old,
based on the unit-weighted average
Date of Full Availability (DOFA) date.

(2) Neighborhood environment ad-
justment applies to projects located in
census tracts where at least 40 percent
of the families have an income below
the poverty rate, as documented by the
most recent census data. If a project is
located in more than one census tract,
the census data for the census tract
where the majority of the project’s
units are located shall be used.

(c) Adjustment for physical condition
and neighborhood environment. HUD will
adjust the management operations
score of a project, subject to one or
both of the physical condition and
neighborhood environment conditions.
The adjustments will be made to the
overall management operations score
for each project so as to reflect the dif-
ficulty in managing the projects. In
each instance where the actual man-
agement operations score is rated
below the maximum score of 25 points,
one point each will be added for phys-
ical condition and neighborhood envi-
ronment, but not to exceed the max-
imum number of 25 points available for
the management operations indicator.

(d) Application of adjustment. The ad-
justment for physical condition and
neighborhood environment will be cal-
culated by HUD and applied to all eligi-
ble projects.
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§902.45 Management operations scor-
ing and thresholds.

(a) Scoring. Under the management
operations indicator, HUD will cal-
culate a score for each project, as well
as for the overall management oper-
ations of a PHA, that reflects weights
based on the relative importance of the
individual management subindicators.

(b) Owerall PHA management oper-
ations indicator score. The overall man-
agement operations indicator score is a
unit-weighted average of project
scores. The sum of the weighted values
is divided by the total number of units
in the PHA’s portfolio to derive the
overall management operations indi-
cator score.

(c) Thresholds. (1) The PHA’s manage-
ment operations score is based on a
maximum of 25 points.

(2) In order to receive a passing score
under the management operations indi-
cator, a PHA must achieve a score of at
least 15 points or 60 percent.

(3) A PHA that receives fewer than 15
points will be categorized as a sub-
standard management operations agen-
cy.

Subpart E—Capital Fund Program
Indicator

§902.50 Capital Fund program assess-
ment.

(a) Objective. The Capital Fund pro-
gram indicator examines the period of
time taken by a PHA to obligate funds
and occupy units in relation to statu-
tory deadlines for obligation for all
Capital Fund program grants for which
fund balances remain during the as-
sessed fiscal year. Funds from the Cap-
ital Fund program under section 9(d) of
the Act (42 U.S.C. 1437g(d)) do not in-
clude HOPE VI program funds.

(b) Applicability. This indicator is ap-
plicable on a PHA-wide basis, and not
to individual projects. This indicator is
not applicable to PHAs that choose not
to participate in the Capital Fund pro-
gram under section 9(d) of the Act.

(c) Capital Fund subindicators. The
subindicators pursuant to section 9(d)
of the Act are:

(1) Timeliness of fund obligation.
This subindicator examines the period
of time it takes for a PHA to obligate
funds from the Capital Fund program
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under section 9(j)(1) of the 1937 Act (42
U.S.C. 14372(9)(j)).

(2) Occupancy rate. This subindicator
measures the PHA’s occupancy rate as
of the end of the PHA’s fiscal year.

(d) Method of assessment. The assess-
ment required under the Capital Fund
program indicator will be performed
through analysis of obligated amounts
in HUD’s eLOCCS (or its successor) for
all Capital Fund program grants that
were open during the assessed fiscal
year. This subindicator measures a
statutory requirement for the Capital
Fund program. Other aspects of the
Capital Fund program will be mon-
itored by HUD through other types of
reviews, and in this indicator through
considering occupancy rates.

(1) PHAs are responsible to ensure
that their Capital Fund program infor-
mation is submitted to eLOCCS by the
submission due date.

(2) A PHA may not appeal its PHAS
score, Capital Fund program score, or
both, based on the fact that it did not
submit its Capital Fund program infor-
mation to eLOCCS and/or the PIC sys-
tems by the submission due date.

§902.53 Capital Fund program scoring
and thresholds.

(a) Scoring. The Capital Fund pro-
gram indicator score provides an as-
sessment of a PHA’s ability to obligate
Capital Fund program grants in a time-
ly manner on capital and moderniza-
tion needs.

(b) Thresholds.

(1) The PHA’s Capital Fund program
score is based on a maximum of 10
points.

(2) In order to receive a passing score
under the Capital Fund program indi-
cator, a PHA must achieve a score of at
least b points, or 50 percent.

Subpart F—PHAS Scoring

§902.60 Data collection.

(a) Fiscal year reporting period—Ilimita-
tion on changes after PHAS effective date.
To allow for a period of consistent as-
sessments to refine and make nec-
essary adjustments to PHAS, a PHA is
not permitted to change its fiscal year
for the first 3 full fiscal years following
the effective date of this regulation,

§902.60

unless such change is approved by HUD
for good cause.

(b) Request for extension of time to sub-
mit unaudited financial information. In
the event of extenuating cir-
cumstances, a PHA may request exten-
sions of time to submit its unaudited
financial information. To receive an
extension, a PHA must ensure that
HUD receives the extension request
electronically 15 days before the sub-
mission due date. The PHA’s electronic
extension request must include an ob-
jectively verifiable justification as to
why the PHA cannot submit the infor-
mation by the submission due date.
PHAs shall submit their requests for
extensions of time for the submission
of unaudited financial information
through the FASS-PH Secure Systems
Web site. HUD shall forward its deter-
mination electronically to the request-
ing PHA.

(c) Request for waiver of due date for
PHA submission of audited financial in-
formation. (1) HUD, for good cause, may
grant PHAs a waiver of the due date of
the submission of audited financial in-
formation to HUD. HUD shall consider
written requests from PHAs for a waiv-
er of the report submission due date
(established by the Single Audit Act
and OMB Circular A-133 as no later
than 9 months after the end of the fis-
cal year). The PHA’s written request
for a waiver of the due date of the sub-
mission of audited financial informa-
tion must include an objectively
verifiable justification as to why the
PHA cannot submit the information by
the submission due date. A PHA shall
submit its written request for such a
waiver, 30 days prior to the submission
due date, to its local field office. HUD
shall forward its written determination
of the waiver request to the PHA and,
if appropriate, establish a new submis-
sion due date for the audited financial
information.

(2) A waiver of the due date for the
submission of audited financial infor-
mation to HUD does not relieve a PHA
of its responsibility to submit its au-
dited information to OMB’s Federal
Audit Clearinghouse no later than 9
months after the end of its fiscal year.

(d) Rejected unaudited financial sub-
missions. When HUD rejects a PHA’s
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year-end unaudited financial informa-
tion after the due date, a PHA shall
have 15 days from the date of the rejec-
tion to resubmit the information with-
out a penalty being applied, in accord-
ance with §902.62.

(e) Late points and late presumptive
failure. Late points and late presump-
tive failure will only be applied to the
financial condition indicator since the
management operations information is
derived from the financial condition
submission.

(f) Score change. A management oper-
ations score can change as a result of
the audited submission since the man-
agement operations information is de-
rived from the financial condition sub-
mission.

§902.62

(a) Failure to submit data by due date.
(1) If a PHA without a finding of good
cause by HUD does not submit its year-
end financial information, required by
this part, or submits its unaudited
year-end financial information more
than 15 days past the due date, appro-
priate sanctions may be imposed, in-
cluding a reduction of one point in the
total PHAS score for each 15-day pe-
riod past the due date.

(2) If the unaudited year-end finan-
cial information is not received within
3 months past the due date, or ex-
tended due date, the PHA will receive a
presumptive rating of failure for its
unaudited information and shall re-
ceive zero points for its unaudited fi-
nancial information and the final fi-
nancial condition indicator score. The
subsequent timely submission of au-
dited information does not negate the
score of zero received for the unaudited
yvear-end financial information submis-
sion.

(3) The PHA’s audited financial state-
ment must be received no later than 9
months after the PHA’s fiscal year-end,
in accordance with the Single Audit
Act and OMB Circular A-133 (see
§902.33(c)). If the audited financial
statement is not received by that date,
the PHA will receive a presumptive
rating of failure for the financial con-
dition indicator.

(b) Verification of information sub-
mitted. (1) A PHA’s year-end financial
information and any supporting docu-

Failure to submit data.
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mentation are subject to review by an
independent auditor, as authorized by
section 6(j)(6) of the Act (42 U.S.C.
1437(d)(j)(6)). Appropriate sanctions for
intentional false certification will be
imposed, including civil penalties, sus-
pension or debarment of the signato-
ries, the loss of high performer designa-
tion, a lower score under the financial
condition indicator, and a lower overall
PHAS score.

(2) A PHA that cannot provide justi-
fying documentation to HUD for the
assessment under any indicator(s) or
subindicator(s) shall receive a score of
zero for the relevant indicator(s) or
subindicator(s) and its overall PHAS
score shall be lowered accordingly.

(c) Failure to submit. If a PHA does
not submit its unaudited or audited in-
formation, it will receive a zero for
management operations.

§902.64 PHAS scoring and audit re-
views.

(a) Adjustments to PHAS score. (1) Ad-
justments to the score may be made
after a PHA’s audit report for the fiscal
year being assessed is transmitted to
HUD. If significant differences are
noted between unaudited and audited
results, a PHA’s PHAS score will be ad-
justed in accordance with the audited
results.

(2) A PHA’s PHAS score under indi-
vidual indicators or subindicators, or
its overall PHAS score, may be
changed by HUD in accordance with
data included in the audit report or ob-
tained through such sources as HUD
project management and other reviews,
investigations by HUD’s Office of Fair
Housing and Equal Opportunity, inves-
tigations or audits by HUD’s Office of
Inspector General, or reinspection by
HUD, as applicable.

(b) Issuance of a score by HUD. (1) An
overall PHAS score will be issued for
each PHA after the later of one month
after the submission due date for finan-
cial data or one month after submis-
sion by the PHA of its financial data.
The overall PHAS score becomes the
PHA’s final PHAS score after any ad-
justments requested by the PHA and
determined necessary under the proc-
esses provided in §§902.25(d), 902.35(a),
and 902.68; any adjustments resulting
from the appeal process provided in
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§902.69; and any adjustments deter-
mined necessary as a result of the inde-
pendent public accountant (IPA) audit.

(2) Each PHA (or RMC) shall post a
notice of its final PHAS score and des-
ignation in appropriate conspicuous
and accessible locations in its offices
within 2 weeks of receipt of its final
PHAS score and designation. In addi-
tion, HUD will post every PHA’s PHAS
score and designation on HUD’s Inter-
net site.

(c) Review of audit. (1) Quality control
review. HUD may undertake a quality
control review of the audit work papers
or as part of the Department’s ongoing
quality assurance process.

(2) Determination of deficiency. If HUD
determines that the PHA’s financial
statements, electronic financial sub-
mission, or audit are deficient, it shall
notify the PHA of such determination
in writing. The PHA will have 30 days
in which to respond to the notice of de-
ficiency and to establish that the de-
termination is erroneous. Following
consideration of any PHA response,
HUD will issue a final determination in
writing to the PHA.

(1) Deficient financial statements. Defi-
cient financial statements are state-
ments that are not presented, in some
material respect, in accordance with
accounting principles generally accept-
ed in the United States, as set forth by
the Government Accounting Standards
Board, or if applicable, the Financial
Accounting Standards Board.

(ii) Deficient electronic submission. A
deficient electronic financial submis-
sion is a filing that was not made, in
some material respect, in accordance
with HUD requirements or attested to
in accordance with the Standards for
Attestation Engagements issued by the
American Institute of Certified Public
Accountants or Generally Accepted
Government Auditing Standards.

(iii) Deficient audit. A deficient audit
is one that was not performed, in some
material respect, in compliance with
Generally Accepted Government Audit-
ing Standards; Generally Accepted Au-
diting Standards; the Single Audit Act
and OMB Circular A-133, when applica-
ble; or HUD requirements.

(3) HUD actions. If HUD determines
that the financial statements, elec-
tronic financial submission, or audit

§902.66

are deficient, HUD may adjust the fi-
nancial indicator score to zero and/or
reduce the overall PHAS score in ac-
cordance with the provisions of this
section. Additionally, if HUD deter-
mines that the audit is deficient, HUD
may, at its discretion, elect to serve as
the audit committee for the PHA for
the next fiscal year and select the
audit firm that will perform the audit
in question.

§902.66 Withholding, denying, and re-
scinding designation.

(a) Withholding designation. In excep-
tional circumstances, even though a
PHA has satisfied all of the PHAS indi-
cators for high performer or standard
performer designation, HUD may con-
duct any review as it may determine
necessary, and may deny or rescind in-
centives or high performer designation
or standard performer designation, in
the case of a PHA that:

(1) Is operating under a special agree-
ment with HUD (e.g., a civil rights
compliance agreement);

(2) Is involved in litigation that bears
directly upon the physical, financial,
or management performance of a PHA;

(3) Is operating under a court order;

(4) Demonstrates substantial evi-
dence of fraud or misconduct, including
evidence that the PHA’s certifications,
submitted in accordance with this part,
are not supported by the facts, as evi-
denced by such sources as a HUD re-
view, routine reports, an Office of In-
spector General investigation/audit, an
independent auditor’s audit, or an in-
vestigation by any appropriate legal
authority; or

(6) Demonstrates substantial non-
compliance in one or more areas of a
PHA’s required compliance with appli-
cable laws and regulations, including
areas not assessed under PHAS. Areas
of substantial noncompliance include,
but are not limited to, noncompliance
with civil rights, nondiscrimination
and fair housing laws and regulations,
or the ACC. Substantial noncompliance
casts doubt on the capacity of a PHA
to preserve and protect its public hous-
ing projects and operate them con-
sistent with federal laws and regula-
tions.
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(b) High performer and standard des-
ignations. If a high performer designa-
tion is denied or rescinded, the PHA
shall be designated either a standard
performer, substandard performer, or
troubled performer, depending on the
nature and seriousness of the matter or
matters constituting the basis for
HUD’s action. If a standard performer
designation is denied or rescinded, the
PHA shall be designated as a sub-
standard performer or troubled per-
former.

(c) Effect on score. The denial or re-
scission of a designation of high per-
former or standard performer shall not
affect the PHA’s numerical PHAS
score, except where the denial or re-
scission is under paragraph (a)4) of
this section.

§902.68 Technical review of results of
PHAS physical condition indicator.

(a) Request for technical reviews. This
section describes the process for re-
questing and granting technical re-
views of physical inspection results.

(1) For these reviews, the burden of
proof is on the PHA to show that an
error occurred.

(2) A request for technical review
must be submitted in writing to the
Real Estate Assessment Center, Atten-
tion: TAC—Technical Review, 550 12th
Street, SW., Suite 100, Washington, DC
20410 and must be received by HUD no
later than 30 days following the
issuance of the applicable results to
the PHA.

(b) Technical review of results of phys-
ical inspection results. (1) For each
project inspected, the results of the
physical inspection and a score for that
project will be provided to the PHA. If
the PHA believes that an objectively
verifiable and material error(s) oc-
curred in the inspection of an indi-
vidual project, the PHA may request a
technical review of the inspection re-
sults for that project. Material errors
are the only grounds for technical re-
view of physical inspection results.

(2) A PHA’s request for a technical
review must be accompanied by the
PHA’s evidence that an objectively
verifiable and material error(s) has oc-
curred. The documentation submitted
by the PHA may be photographic evi-
dence; written material from an objec-
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tive source, such as a local fire marshal
or building code official or a licensed
or registered architect or professional
engineer with the authority to sign and
seal or ‘‘stamp’ documents, thus tak-
ing the legal responsibility for them, or
other similar evidence that is specific
to the inspectable area and item being
challenged. The evidence must be more
than a disagreement with the inspec-
tor’s observations, or the inspector’s
finding regarding the severity of the
deficiency.

(3) A technical review of a project’s
physical inspection will not be con-
ducted based on conditions that were
corrected subsequent to the inspection,
nor will a request for a technical re-
view be considered if the request is
based on a challenge to the inspector’s
findings as to the severity of the defi-
ciency (i.e., minor, major, or severe).

(4) Upon receipt of a PHA’s request
for technical review of a project’s in-
spection results, the PHA’s file will be
reviewed, including any objectively
verifiable evidence produced by the
PHA. If HUD’s review determines that
an objectively verifiable and material
error(s) has been documented, then one
or a combination of the following ac-
tions may be taken by HUD:

(i) Undertake a new inspection;

(ii) Correct the physical inspection
report;

(iii) Issue a corrected physical condi-
tion score; and

(iv) Issue a corrected PHAS score.

(5) In determining whether a new in-
spection of the project is warranted
and a new PHAS score must be issued,
the PHA’s file will be reviewed, includ-
ing any evidence submitted, to deter-
mine whether the evidence supports
that there may have been a material
contractor error in the inspection that
results in a significant change from the
project’s original physical condition
score and the PHAS designation as-
signed to the PHA (i.e., high performer,
standard performer, substandard per-
former, or troubled performer). If HUD
determines that a new inspection is
warranted, and the new inspection re-
sults in a significant change from the
original physical condition score, and
from the PHA’s PHAS score and PHAS
designation, the PHA shall be issued a
new PHAS score.
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(6) Material errors are those that ex-
hibit specific characteristics and meet
specific thresholds. The three types of
material errors are:

(i) Building data error. A building data
error occurs if the inspection includes
the wrong building or a building that
was not owned by the PHA, including
common or site areas that were not a
part of the project. Incorrect building
data that does not affect the score,
such as the address, building name,
year built, etc., would not be consid-
ered material, but will nonetheless be
corrected upon notice to HUD.

(i1) Unit count error. A unit count
error occurs if the total number of pub-
lic housing units considered in scoring
is incorrect. Since scoring uses total
public housing units, HUD will exam-
ine instances where the participant can
provide evidence that the total units
used is incorrect.

(iii) Nomnezxistent deficiency error. A
nonexistent deficiency error occurs if
the inspection cites a deficiency that
does not exist.

(7) HUD’s decision on a request for
technical review is final and may not
be further appealed under the adminis-
trative process in §902.69.

§902.69 PHA right of petition and ap-
peal.

(a) Appeal of troubled performer des-
ignation and petition for removal of trou-
bled performer designation. A PHA may
take any of the following actions:

(1) Appeal its troubled performer des-
ignation (including Capital Fund pro-
gram troubled performer designation);

(2) Appeal its final overall PHAS
score;

(3) Petition for removal of troubled
performer designation;

(4) Appeal any refusal of a petition to
remove troubled performer designa-
tion; and

(5) Appeal actions under §902.66.

(b) Appeal of PHAS score. (1) If a PHA
believes that an objectively verifiable
and material error(s) exists in any of
the scores for its PHAS indicators,
which, if corrected, will result in a sig-
nificant change in the PHA’s PHAS
score and its designation (i.e., as trou-
bled performer, substandard performer,
standard performer, or high performer),
the PHA may appeal its PHAS score in

§902.69

accordance with the procedures of
paragraphs (c), (d), and (e) of this sec-
tion. A significant change in a PHAS
score is a change that would cause the
PHA’s PHAS score to increase, result-
ing in a higher PHAS designation for
the PHA (i.e., from troubled performer
to substandard performer or standard
performer, or from standard performer
to high performer).

(2) A PHA may not appeal its PHAS
score, physical condition score, or
both, based on the subsequent correc-
tion of deficiencies identified as a re-
sult of a project’s physical inspection
or the denial of a technical review re-
quest.

(3) A PHA may not appeal its PHAS
score, Capital Fund program score, or
both, based on the fact that it did not
submit its Capital Fund program infor-
mation to eLOCCS by the submission
due date.

(c) Appeal and petition procedures. (1)
To appeal a troubled performer des-
ignation or a final overall PHAS score,
a PHA must submit a request in writ-
ing to the Deputy Assistant Secretary
of the Real Estate Assessment Center,
which must be received by HUD no
later than 30 days following the
issuance of the overall PHAS score to
the PHA. To petition the removal of a
troubled performer designation, a PHA
must submit its request in writing to
the Deputy Assistant Secretary of the
Real Estate Assessment Center.

(2) To appeal the denial of a petition
to remove a troubled performer des-
ignation, a PHA must submit a written
request to the Deputy Assistant Sec-
retary of the Real Estate Assessment
Center, which must be received by HUD
no later than 30 days after HUD’s deci-
sion to refuse to remove the PHA’s
troubled performer designation.

(3) To appeal the petition for the re-
moval of a troubled performer designa-
tion, or appeal the denial of a petition
to remove a troubled performer des-
ignation, a PHA shall submit its re-
quest in writing to the Deputy Assist-
ant Secretary of the Real Estate As-
sessment Center.

(4) An appeal of a troubled performer
designation, the petition for removal of
a troubled performer designation, or
the appeal of a refusal of a petition to
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remove a troubled performer designa-
tion must include the PHA’s sup-
porting documentation and reasons for
the appeal or petition. An appeal of a
PHAS score must be accompanied by
the PHA’s evidence that a material
error occurred. An appeal or petition
submitted to HUD without supporting
documentation will not be considered
and will be returned to the PHA.

(d) Denial, withholding, or rescission. A
PHA that disagrees with the basis for
denial, withholding, or rescission of its
designation under §902.66 may make a
written request for reinstatement
within 30 days of notification by HUD
of the denial or rescission of the des-
ignation to the Assistant Secretary,
and the request shall include reasons
for the reinstatement.

(e) Consideration of petitions and ap-
peals. (1) Consideration of a petition or
the appeal of a final overall PHAS
score, of a troubled performer designa-
tion, or of a petition to remove trou-
bled performer designation. Upon re-
ceipt of such an appeal or a petition
from a PHA, HUD will evaluate the ap-
peal and its merits for purposes of de-
termining whether a reassessment of
the PHA is warranted. HUD will review
the PHA’s file and the evidence sub-
mitted by the PHA to determine
whether an error occurred.

(2) Consideration of an appeal of re-
fusal to remove a troubled performer
designation. Upon receipt of an appeal
of refusal to remove a troubled per-
former designation, HUD will evaluate
the appeal and its merits for the pur-
poses of determining whether a reas-
sessment of the PHA is warranted. The
HUD staff initially evaluating an ap-
peal of refusal to remove a troubled
performer designation will not be the
same HUD staff who evaluated the
PHA’s petition to remove the troubled
performer designation. The Assistant
Secretary will render the final deter-
mination of such an appeal.

(f) Notice and finality of decisions. (1) If
HUD determines that one or more ob-
jectively verifiable and material error
has occurred, HUD will undertake a
new inspection of the project, arrange
for audit services, adjust the PHA’s
score, or perform other reexamination
of the financial, management, or Cap-
ital Fund program information, as ap-
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propriate in light of the nature of the
error that occurred. A new score will
be issued and an appropriate perform-
ance designation made by HUD. HUD’s
decision on appeal of a PHAS score,
issuance of a troubled performer des-
ignation, or refusal to remove a trou-
bled performer designation will be final
agency action. No reconsideration will
be given by HUD of such decisions.

(2) HUD will issue a written decision
on all appeals and petitions made
under this section.

Subpart G—PHAS Incentives and
Remedies

§902.71 Incentives
formers.

(a) Incentives for high performer PHAs.
A PHA that is designated a high per-
former will be eligible for the following
incentives, and such other incentives
that HUD may determine appropriate
and permissible under program stat-
utes or regulations.

(1) Relief from specific HUD require-
ments. A PHA that is designated a high
performer will be relieved of specific
HUD requirements (e.g., will receive
fewer reviews and less monitoring), ef-
fective upon notification of a high per-
former designation.

(2) Public recognition. High performer
PHAs and RMCs that receive a score of
at least 60 percent of the points avail-
able for the physical condition, finan-
cial condition, and management oper-
ations indicators, and at least 50 per-
cent of the points available for the
Capital Fund indicator, and achieve an
overall PHAS score of 90 percent or
greater of the total available points
under PHAS shall be designated a high
performer and will receive a Certificate
of Commendation from HUD, as well as
special public recognition, as provided
by the field office.

(3) Bonus points in funding competi-
tions. A high performer PHA may be el-
igible for bonus points in HUD’s fund-
ing competitions, where such bonus
points are not restricted by statute or
regulation governing the funding pro-
gram and are provided in the relevant
notice of funding availability.

(b) Compliance with applicable federal
laws and regulations. Relief from any
standard procedural requirement that

for high per-
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may be provided under this section
does not mean that a PHA is relieved
from compliance with the provisions of
federal law and regulations or other
handbook requirements. For example,
although a high performer or standard
performer may be relieved of require-
ments for prior HUD approval for cer-
tain types of contracts for services, the
PHA must still comply with all other
federal and state requirements that re-
main in effect, such as those for com-
petitive bidding or competitive nego-
tiation (see 24 CFR 85.36).

(c) Audits and reviews not relieved by
designation. A PHA designated as a
high performer or standard performer
remains subject to:

(1) Regular independent auditor au-
dits;

(2) Office of Inspector General audits
or investigations as circumstances may
warrant; and

(3) Reviews identified by the regional
or field office in its current Risk As-
sessment of PHAs and projects.

§902.73 PHAs with deficiencies.

(a) Oversight and action. Standard and
substandard performers will be referred
to the field office for appropriate over-
sight and action.

(1) A standard performer that re-
ceives a total score of at least 60 per-
cent shall be required to correct the de-
ficiencies in performance within the
time period for correction, as stated in
§902.73(c). If the PHA fails to correct
the deficiencies, HUD may either re-
quire the PHA to enter into a Correc-
tive Action Plan, or HUD may take
other action, as appropriate.

(2) A substandard performer, i.e., a
PHA that achieves a PHAS score of at
least 60 percent and achieves a score of
less than 60 percent of the total points
available under one or more of the
physical condition, management oper-
ations, or financial condition PHAS in-
dicators, shall be required to correct
the deficiencies in performance within
the time period for correction. If the
PHA fails to correct the deficiencies,
HUD may require the PHA to enter
into a Corrective Action Plan, or take
other action, as appropriate.

(3) A PHA with a project(s) that re-
ceives less than 60 percent of the points
available for the physical condition,
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management operations, or financial
condition PHAS indicators, or less
than 50 percent of the points available
for the capital fund indicator, shall be
required to correct the deficiencies in
performance within the time period for
correction, as stated in §902.73(b). If
the PHA fails to correct the defi-
ciencies within the time period al-
lowed, HUD may either require the
PHA to enter into a Corrective Action
Plan, or take other action, as appro-
priate.

(b) Correction of deficiencies. (1) Time
period for correction. After a PHA’s (or
DF-RMC’s) receipt of its final overall
PHAS score and designation as: A
standard performer, within the range
described in §902.73(a)(1); or sub-
standard performer, within the range
described in §902.73(a)(2), or, in the case
of an RMC, after notification of its
score from a PHA, a PHA or RMC shall
correct any deficiency indicated in its
assessment within 90 days, or within
such period as provided in the HUD-ex-
ecuted Corrective Action Plan, if re-
quired.

(2) Notification and report to regional or
field office. A PHA shall notify the re-
gional or field office of its action to
correct a deficiency. A PHA shall also
forward to the regional or field office
an RMC’s report of its action to correct
a deficiency. A DF-RMC shall forward
directly to the regional or field office
its report of its action to correct a defi-
ciency.

(c) Failure to correct deficiencies. (1) If
a PHA (or DF-RMC or RMC) fails to
correct deficiencies within the time pe-
riod noted in paragraph (b) of this sec-
tion, or to correct deficiencies within
the time specified in a Corrective Ac-
tion Plan, or within such extensions as
may be granted by HUD, the field office
will notify the PHA of its noncompli-
ance.

(2) The PHA (or DF-RMC or RMC)
will provide the field office with its
reasons for lack of progress in negoti-
ating, executing, or carrying out the
Corrective Action Plan, within 30 days
of the PHA’s receipt of the noncompli-
ance notification. HUD will advise the
PHA as to the acceptability of its rea-
sons for lack of progress.

(3) If HUD finds the PHA’s (or DF-
RMC or RMC’s) reasons for lack of
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progress unacceptable, HUD will notify
the PHA (or DF-RMC or RMC) that it
will take such actions as it may deter-
mine appropriate in accordance with
the provisions of the 1937 Act and other
statutes, the ACC, this part, and other
HUD regulations, including, but not
limited to, the remedies available for
substantial default.

§902.75 Troubled performers.

(a) General. Upon a PHA’s designa-
tion as a troubled performer, in accord-
ance with the requirements of section
6(j)(2)(B) of the Act (42 TU.S.C.
1437d(j)(2)(B)) and in accordance with
this part, HUD must notify the PHA
and shall refer each troubled performer
PHA to the PHA’s field office, or other
designated office(s) at HUD, for reme-
dial action, oversight, and monitoring.
The actions to be taken by HUD and
the PHA will include statutorily re-
quired actions, and such other actions
as may be determined appropriate by
HUD.

(b) Memorandum of agreement (MOA).
Within 30 days of notification of a
PHA’s designation as a troubled per-
former, HUD will initiate activities to
negotiate and develop an MOA. An
MOA is required for a troubled per-
former. The final MOA is a binding
contractual agreement between HUD
and a PHA. The scope of the MOA may
vary depending upon the extent of the
problems present in the PHA. It shall
include, but not be limited to:

(1) Baseline data, which should be
data without adjustments or weighting
but may be the PHA’s score in each of
the PHAS indicators or subindicators
identified as a deficiency;

(2) Performance targets for such peri-
ods specified by HUD (e.g., annual,
semiannual, quarterly, monthly),
which may be the attainment of a
higher score within an indicator or
subindicator that is a problem, or the
description of a goal to be achieved;

(3) Strategies to be used by the PHA
in achieving the performance targets
within the time period of the MOA, in-
cluding the identification of the party
responsible for the completion of each
task and for reporting progress;

(4) Technical assistance to the PHA
provided or facilitated by HUD; for ex-
ample, the training of PHA employees

24 CFR Ch. IX (4-1-11 Edition)

in specific management areas or assist-
ance in the resolution of outstanding
HUD monitoring findings;

(56) The PHA’s commitment to take
all actions within its control to
achieve the targets;

(6) Incentives for meeting such tar-
gets, such as the removal of a troubled
performer designation or troubled with
respect to the program for assistance
from the Capital Fund program under
section 9(d) of the Act (42 TU.S.C.
1437g(d)) and HUD recognition for the
most-improved PHAS;

(7) The consequences of failing to
meet the targets, which include, but
are not limited to, the interventions
stated in 24 CFR part 907 and in section
6(j)(3) of the Act (42 U.S.C. 1437d(j)(3));
and

(8) A description of the involvement
of local public and private entities, in-
cluding PHA resident leaders, in car-
rying out the agreement and rectifying
the PHA’s problems. A PHA shall have
primary responsibility for obtaining
active local public and private entity
participation, including the involve-
ment of public housing resident lead-
ers, in assisting PHA improvement ef-
forts. Local public and private entity
participation should be premised upon
the participant’s knowledge of the
PHA, ability to contribute technical
expertise with regard to the PHA’s spe-
cific problem areas, and authority to
make preliminary commitments of
support, financial or otherwise.

(c) PHA review of MOA. The PHA will
have 10 days to review the MOA. Dur-
ing this 10-day period, the PHA shall
resolve any claimed discrepancies in
the MOA with HUD, and discuss any
recommended changes and target dates
for improvement to be incorporated in
the final MOA. Unless the time period
is extended by HUD, the MOA is to be
executed 15 days following issuance of
the draft MOA.

(d) Maximum recovery period. (1) Expi-
ration of the first-year improvement pe-
riod. Upon the expiration of the one-
year period that started on the date on
which the PHA receives initial notice
of a troubled performer designation,
the PHA shall, by the next PHAS as-
sessment that is at least 12 months
after the initial notice of the troubled
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performer designation, improve its per-
formance by at least 50 percent of the
difference between the initial PHAS as-
sessment score that led to the troubled
performer status and the score nec-
essary to remove the PHA’s designa-
tion as a troubled performer.

(2) Ezxpiration of 2-year recovery period.
Upon the expiration of the 2-year pe-
riod that started on the date on which
the PHA received the initial notice of a
troubled performer designation, the
PHA shall, by the next PHAS assess-
ment that is at least 24 months after
the initial notice of the troubled per-
former designation, improve its per-
formance and achieve an overall PHAS
score of at least 60 percent of the total
points available.

(e) Parties to the MOA. An MOA shall
be executed by:

(1) The PHA Board Chairperson (sup-
ported by a Board resolution), or a re-
ceiver (pursuant to a court-ordered re-
ceivership agreement, if applicable) or
other AME acting in lieu of the PHA
Board;

(2) The PHA Executive Director, or a
designated receiver (pursuant to a
court-ordered receivership agreement,
if applicable), or other AME-designated
Chief Executive Officer; and

(3) The field office

(f) Involvement of resident leadership in
the MOA. HUD encourages the inclu-
sion of the resident leadership in the
execution of the MOA.

(g) Failure to execute MOA or make
substantial improvement under MOA. (1)
If a troubled performer PHA fails or re-
fuses to execute an MOA within the pe-
riod provided in paragraph (c) of this
section, or a troubled performer PHA
operating under an executed MOA does
not show a substantial improvement,
as provided in paragraph (d) of this sec-
tion, toward a passing PHAS score fol-
lowing the issuance of the failing
PHAS score by HUD, the field office
shall refer the PHA to the Assistant
Secretary to determine such remedial
actions, consistent with the provisions
of the ACC and other HUD regulations,
including, but not limited to, remedies
available for substantial default.

(2) For purposes of paragraph (g) of
this section, substantial improvement
is defined as the improvement required
by paragraph (d) of this section. The
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maximum period of time for remaining
in troubled performer status before
being referred to the Assistant Sec-
retary is 2 years after the initial notifi-
cation of the troubled performer des-
ignation. Therefore, the PHA must
make substantial improvement in each
year of this 2-year period.

(3) The following example illustrates
the provisions of paragraph (g)(1) of
this section:

Example: A PHA receives a score of 50
points on the physical condition, man-
agement operations, or financial condi-
tion PHAS indicators; 60 points is a
passing score. Upon the expiration of
the one-year period that started on the
date on which the PHA received the
initial notification of the troubled per-
former designation, the PHA must
achieve at least 55 points (50 percent of
the 10 points necessary to achieve a
passing score of 60 points) to continue
recovery efforts. In the second year,
the PHA must achieve a minimum
score of 60 points (a passing score). If,
in the first year that started on the
date on which the PHA received the
initial notification of the troubled des-
ignation, the PHA fails to achieve the
5-point increase, or if the PHA achieves
the 5 point increase within the first
year that started on the date on which
the PHA received the initial notifica-
tion of the troubled designation, but
fails to achieve the minimum passing
score of 60 points after the second year
after the initial notification, HUD will
notify the PHA that it will take such
actions as it may determine appro-
priate in accordance with the provi-
sions of the ACC and other HUD regu-
lations, including, but not limited to,
the remedies available for substantial
default.

(h) Audit review. For a PHA des-
ignated as a troubled performer, HUD
may perform an audit review and may,
at its discretion, select the audit firm
that will perform the audit of the PHA;
and HUD may, at its discretion, serve
as the audit committee for the audit in
question.

(i) Continuation of services to residents.
To the extent feasible, while a PHA is
in a troubled performer status, all serv-
ices to residents will continue uninter-
rupted.
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§902.79 Verification and records.

All project and PHA certifications,
year-end financial information, and
supporting documentation are subject
to HUD verification at any time, in-
cluding review by an independent audi-
tor. All PHAs must retain supporting
documents for any certifications and
for asset management reviews for at
least 3 years. Failure to maintain and
provide supporting documentation for
a period of 3 years for any indicator(s),
subindicator(s), or other methods used
to assess performance shall result in a
score of zero for the indicator(s) or sub-
indicator(s), and a lower overall PHAS
score for the applicable assessment pe-
riod.

§902.81 Resident petitions for reme-
dial action.

Residents of a PHA designated as
troubled pursuant to section 6(j)(2)(A)
of the Act (42 U.S.C. 1437d(j)(2)(A)) may
petition HUD in writing to take one or
more of the actions referred to in sec-
tion 6(j)(3)(A) of the Act (42 U.S.C.
1437d(j)(3)(A)). HUD will consider any
petition from a group of residents to-
taling at least 20 percent of the PHA’s
residents, or from an organization or
organizations of residents whose mem-
bership equals at least 20 percent of the
PHA’s residents. HUD shall respond to
such petitions in a timely manner with
a written description of the actions, if
any, HUD plans to take and, where ap-
plicable, the reasons why such actions
differ from the course proposed by the
residents. Nothing in this section shall
limit HUD’s discretion to determine
whether a substantial default has oc-
curred or to select the appropriate
intervention upon such determination.

§902.83 Sanctions for troubled per-
former PHAs.

(a) If a troubled performer PHA fails
to make substantial improvement, as
set forth in §902.75(d), HUD shall:

(1) In the case of a troubled per-
former PHA with 1,250 or more units,
declare substantial default in accord-
ance with §907.3(b)(3) of this chapter
and petition for the appointment of a
receiver pursuant to section
6(j)(3)(A)({i) of the Act (42 TU.S.C.
1437d(j)(3)(A)(ii)); or

24 CFR Ch. IX (4-1-11 Edition)

(2) In the case of a troubled per-
former PHA with fewer than 1,250
units, declare substantial default in ac-
cordance with §907.3(b)(3) of this chap-
ter and either petition for the appoint-
ment of a receiver pursuant to section
6(j)(3)(A)({di) of the Act (42 TU.S.C.
1437d(j)(3)(A)(ii)), or take possession of
the PHA (including all or part of any
project or program of the PHA) pursu-
ant to section 6(j)(3)(A)(iv) of the Act
(42 U.S.C. 1437d(j))(3)(A)({iv)), and ap-
point, on a competitive or noncompeti-
tive basis, an individual or entity as an
administrative receiver to assume the
responsibilities of HUD for the admin-
istration of all or part of the PHA (in-
cluding all or part of any project or
program of the PHA).

(3) In the case of substantial default
by a troubled performer PHA, nothing
in this section shall be construed to
limit the courses of action available to
HUD under this part, 24 CFR part 907,
or section 6(j)(3)(A) of the Act (42
U.S.C. 14374(j)(3)(A)) for any other sub-
stantial default by a PHA.

(b) If a troubled performer PHA fails
to execute or meet the requirements of
an MOA in accordance with §902.75,
other than as specified in paragraph (a)
of this section, the PHA may be
deemed to be in substantial default by
HUD and any remedy available there-
fore may be invoked in the discretion
of HUD.

PART 903—PUBLIC HOUSING
AGENCY PLANS

Sec.

Subpart A—Deconcentration of Poverty
and Fair Housing in Program Admissions

903.1 What is the purpose of this subpart?

903.2 With respect to admissions, what must
a PHA do to deconcentrate poverty in its
developments and comply with fair hous-
ing requirements?

Subpart B—PHA Plans

903.3 What is the purpose of this subpart?

903.4 What are the public housing agency
plans?

903.5 When must a PHA submit the plans to
HUD?

903.6 What information must a PHA provide
in the 5-Year Plan?

903.7 What information must a PHA provide
in the Annual Plan?
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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 200
[Docket No. FR-5070-F-02]
RIN 2502-Al143

Uniform Physical Condition Standards
and Physical Inspection Requirements
for Certain HUD Housing; Revision to
Response Time for Requesting a
Technical Review of a Physical
Inspection Report

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Final rule.

SUMMARY: HUD’s regulations provide for
the assessment of the physical condition
of HUD-assisted multifamily properties
and notification to owners of such
assessment. The owners, under certain
circumstances, are provided an
opportunity to seek a technical review
of the physical condition assessment,
and HUD may take action in certain
cases where the housing is found not to
be in compliance with the physical
condition standards. Because the
current regulations establish different
time frames for owners to request a
technical review, depending on whether
HUD transmits the inspection results via
the Internet or by certified mail, HUD
published a proposed rule on April 24,
2007, that would improve uniformity in
the technical review request process by
implementing a standard time frame of
30 calendar days for the submission of
a request for a technical review. This
final rule takes into consideration the
public comment received on the
proposed rule and adopts the rule
without change.

DATES: Effective Date: October 25, 2007.
FOR FURTHER INFORMATION CONTACT:
Kenneth Hannon, Director, Business
Relationships and Special Initiatives
Division, Office of Housing, Department
of Housing and Urban Development,
451 Seventh Street, SW., Room 6176,
Washington, DC 20410-8000; telephone
number (202) 708-3944, extension 2599
(this is not a toll-free number). Hearing-
and speech-impaired persons may
access this number through TTY by
calling the toll-free Federal Information
Relay Service at (800) 877—8339.
SUPPLEMENTARY INFORMATION:

I. Background—the April 24, 2007,
Proposed Rule

For multifamily housing, HUD’s
regulations in 24 CFR part 200, subpart
P, establish certain administrative
processes by which HUD notifies

owners of HUD’s assessment of the
physical condition of their multifamily
housing. The regulations provide
owners, under certain circumstances,
with the opportunity to seek a technical
review of HUD’s physical condition
assessment of the multifamily housing.
Currently, these regulations provide for
two different time frames for owners to
request a technical review of HUD’s
physical inspection assessment,
depending on whether HUD transmits
the inspection results to the owner via
the Internet or by certified mail. Owners
receiving their inspection results by
certified mail are provided 30 calendar
days to submit a request for a technical
review, while those owners receiving
their results electronically have only 15
calendar days to request a review.

On April 24, 2007, HUD published a
proposed rule to establish a uniform
time frame for requesting technical
review (72 FR 20405). Specifically, HUD
proposed to revise 24 CFR 200.857(c)(3)
and (d) to include a uniform, 30-
calendar-day time frame for the
submission of a request for a technical
review for physical inspection results
that are transmitted to the owner either
via the Internet or in hard copy by
certified mail. The proposed rule
provided that HUD must receive
requests for review no later than 30
calendar days from the date that HUD
transmits the physical inspection report
to the owner (as established by the
postmark, if applicable). HUD proposed
this rule because a single time frame for
requesting a technical review would be
more equitable to its clients and simpler
for its multifamily field offices to
administer.

I1. This Final Rule

The public comment period on the
April 24, 2007, proposed rule closed on
May 24, 2007. HUD received one
comment from a trade association that
offered support for the rule. The
commenter urged HUD to establish
uniformity in the technical review
request process and provide
communication about the time frames,
once implemented. HUD appreciates the
commenter’s support and has adopted
the uniform time frames, in the April
24, 2007, proposed rule, without
change.

III. Findings and Certifications
Paperwork Reduction Act

The information collection
requirements contained in this final rule
have been approved by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520) and assigned

OMB Control Number 2502-0369. In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.

Environmental Impact

In accordance with 24 CFR 50.19(c)(1)
of the Department’s regulations, this
rule does not direct, provide for
assistance or loan and mortgage
insurance for, or otherwise govern or
regulate, real property acquisition,
disposition, leasing, rehabilitation,
alteration, demolition, or new
construction, or establish, revise, or
provide for standards for construction or
construction materials, manufactured
housing, or occupancy. Therefore, this
final rule is categorically excluded from
the requirements of the National
Environmental Policy Act (42 U.S.C.
4321 et seq.).

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) generally requires an
agency to conduct a regulatory
flexibility analysis of any rule subject to
notice and comment rulemaking
requirements, unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. The rule
establishes a uniform time frame for
submission of review requests for all
owners, regardless of size. The
regulatory change is procedural and
does not revise or establish new binding
requirements on owners. HUD
anticipates that a uniform time frame
will eliminate confusion and, therefore,
expedite the processing of review
requests. Accordingly, the undersigned
certifies that this rule will not have a
significant economic impact on a
substantial number of small entities.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (2 U.S.C.
1531-1538) establishes requirements for
federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments and the private
sector. This rule does not impose any
federal mandate on state, local, or tribal
government or the private sector within
the meaning of UMRA.

Federalism

Executive Order 13132 (entitled
“Federalism”) prohibits an agency from
publishing any rule that has federalism
implications if the rule either imposes
substantial direct compliance costs on
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state and local governments and is not
required by statute, or the rule preempts
state law, unless the agency meets the
consultation and funding requirements
of section 6 of the Executive Order. This
rule does not have federalism
implications and does not impose
substantial direct compliance costs on
state and local governments nor
preempt state law within the meaning of
the Executive Order.

List of Subjects in 24 CFR Part 200

Administrative practice and
procedure, Claims, Equal employment
opportunity, Fair housing, Home
improvement, Housing standards,
Incorporation by reference, Lead
poisoning, Loan programs, Housing and
community development, Minimum
property standards, Mortgage insurance,
Organization and functions (government
agencies), Penalties, Reporting and
recordkeeping requirements, Social
Security, Unemployment compensation,
and Wages.

m Accordingly, for the reasons stated in
the preamble, HUD amends 24 CFR part
200 as follows:

PART 200—INTRODUCTION TO FHA
PROGRAMS

m 1. The authority citation for 24 CFR
part 200 continues to read as follows:

Authority: 12 U.S.C. 1702-17152-21; 42
U.S.C. 3535(d).

m 2. Revise § 200.857(c)(3) and (d)
introductory text to read as follows:

§200.857 Administrative process for
scoring and ranking the physical condition
of multifamily housing properties.

* * * * *

(C] * * %

(3) If, following review of the physical
inspection results and score, the owner
reasonably believes that an objectively
verifiable and material error (or errors)
occurred in the inspection, which, if
corrected, will result in a significant
improvement in the property’s overall
score (“‘significant improvement” is
defined in paragraph (d)(4) of this
section), the owner may submit a
written request for a technical review.
The technical review request must be
received in writing no later than 30
calendar days (as established by the

postmark, if applicable) from the date
the physical inspection results are
transmitted to the owner by REAC,
whether the results and score are
transmitted to the owner via the Internet
or by hard copy via certified mail.

(d) Technical review of physical
inspection results. A request for a
technical review of physical inspection
results must be submitted in writing to
REAC and must be received by REAC no
later than the 30th calendar day, as
applicable under paragraph (c)(3) of this
section, following submission of the
physical inspection report to the owner,
as provided in paragraph (c)(1) of this
section.

* * * * *

Dated: September 19, 2007.
Brian D. Montgomery,
Assistant Secretary for Housing—Federal
Housing Commissioner.
[FR Doc. E7-18892 Filed 9-24—07; 8:45 am]

BILLING CODE 4210-67-P
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(4) Continue to use dwelling units for
their original purposes.

(5) Comply with such other require-
ments as may be established by the
HFA and set forth in the Regulatory
Agreement.

(6) [Reserved]

(7) Maintain complete books and
records established solely for the
project.

(8) Comply with the Affirmative Fair
Housing Marketing Plan, required by
§266.215(a), and all other fair housing
and equal opportunity requirements.

(9) Operate as a single asset mort-
gagor.

(10) Make books and records avail-
able for HUD or U.S. Government Ac-
countability Office (GAO) review with
appropriate notification.

(11) Permit HUD officials or employ-
ees to inspect the project upon request
by the Commissioner.

(c) Enforcement. The Regulatory
Agreement shall be enforced by the
HFA.

[69 FR 62524, Dec. 5, 1994, as amended at 63
FR 46578, 46593, Sept. 1, 1998; 65 FR 16296,
Mar. 27, 2000; 85 FR 83444, Dec. 22, 2020]

§266.507 Maintenance requirements.

The mortgagor must maintain the
project in accordance with the physical
condition standards in 24 CFR part 5,
subpart G (Physical Condition Stand-
ards and Inspection Requirements).

[85 FR 83444, Dec. 22, 2020]

§266.510 HFA responsibilities.

(a) Inspections. The HFA must per-
form inspections in accordance with
the physical inspection procedures in
24 CFR part 5, subpart G (Physical Con-
dition Standards and Inspection Re-
quirements).

(b) Annual audits of projects. The HFA
must analyze projects’ annual audits
and provide a copy to HUD along with
a summary of unresolved findings and
actions planned, with target dates, to
correct unresolved findings.

(c) HFA’s annual financial statement.
The HFA must provide HUD with an-
nual audited financial statement in ac-

24 CFR Ch. Il (4-1-21 Edition)

cordance with the requirements of 2
CFR part 200, subpart F.

[69 FR 62524, Dec. 5, 1994, as amended at 63
FR 46578, Sept. 1, 1998; 656 FR 16296, Mar. 27,
2000; 80 FR 75936, Dec. 7, 2015; 85 FR 83444,
Dec. 22, 2020]

§266.515 Record retention.

(a) Loan origination and servicing.
Records pertaining to the mortgage
loan origination and servicing of the
loan must be maintained for as long as
the insurance remains in force.

(b) Defaults and claims. Records per-
taining to a mortgage default and
claim must be retained from the date
of default through final settlement of
the claim for a period of no less than
three years after final settlement.

§266.520 Program monitoring and
compliance.

HUD will monitor the performance of
the HFA in accordance with the provi-
sions covered under this subpart.

Subpart G—Contract Rights and
Obligations

MORTGAGE INSURANCE PREMIUMS

§266.600 Mortgage insurance pre-
mium: Insurance upon completion.

(a) Initial premium. For projects in-
sured upon completion, on the date of
the final closing, the HFA shall pay to
the Commissioner an initial premium
in an amount established by the Com-
missioner under §266.604.

(b) Premium payable with first payment
of principal. On the date of the first
payment of principal the HFA shall
pay a second premium (calculated on a
per annum basis) in an amount estab-
lished by the Commissioner under
§266.604.

(c) Subsequent premiums. Until one of
the conditions is met under §266.606(a),
the HFA on each anniversary of the
date of the first principal payment
shall pay to the Commissioner an an-
nual mortgage insurance premium in
an amount established by the Commis-
sioner under §266.604, without taking
into account delinquent payments, or
partial claim payment under §266.630,
or prepayments, for the year following
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(2) In approving the amount of
monthly rent payable by security per-
sonnel for occupancy of a contract
unit, the contract administrator may
consider whether security services to
be performed are an adequate return
for housing assistance payments on the
unit, or whether the cost of security
services should be borne by the owner
from other project income.

[65 FR 16721, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 656 FR 16721, Mar.
29, 2000, §5.661 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

Subpart G—Physical Condition
Standards and Inspection Re-
quirements

SOURCE: 63 FR 46577, Sept. 1, 1998, unless
otherwise noted.

§5.701 Applicability.

(a) This subpart applies to housing
assisted under the HUD programs list-
ed in 24 CFR 200.853(a).

(b) This subpart applies to housing
with mortgages insured or held by
HUD, or housing that is receiving as-
sistance from HUD, under the pro-
grams listed in 24 CFR 200.853(b).

(c) This subpart also applies to Pub-
lic Housing (housing receiving assist-
ance under the U.S. Housing Act of
1937, other than under section 8 of the
Act).

(d) For purposes of this subpart, the
term ‘“‘HUD housing’ means the types
of housing listed in paragraphs (a), (b),
and (c) of this section.

[63 FR 46577, Sept. 1, 1998, as amended at 65
FR 77240, Dec. 8, 2000]

§5.703 Physical condition standards
for HUD housing that is decent,
safe, sanitary and in good repair
(DSS/GR).

HUD housing must be decent, safe,
sanitary and in good repair. Owners of
housing described in §5.701(a), mortga-
gors of housing described in §5.701(b),
and PHAs and other entities approved
by HUD owning housing described in
§5.701(c), must maintain such housing
in a manner that meets the physical
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condition standards set forth in this
section in order to be considered de-
cent, safe, sanitary and in good repair.
These standards address the major
areas of the HUD housing: the site; the
building exterior; the building systems;
the dwelling units; the common areas;
and health and safety considerations.

(a) Site. The site components, such as
fencing and retaining walls, grounds,
lighting, mailboxes/project signs, park-
ing lots/driveways, play areas and
equipment, refuse disposal, roads,
storm drainage and walkways must be
free of health and safety hazards and be
in good repair. The site must not be
subject to material adverse conditions,
such as abandoned vehicles, dangerous
walks or steps, poor drainage, septic
tank back-ups, sewer hazards, excess
accumulations of trash, vermin or ro-
dent infestation or fire hazards.

(b) Building exterior. Each building on
the site must be structurally sound, se-
cure, habitable, and in good repair.
Each building’s doors, fire escapes,
foundations, lighting, roofs, walls, and
windows, where applicable, must be
free of health and safety hazards, oper-
able, and in good repair.

(c) Building systems. Each building’s
domestic water, electrical system, ele-
vators, emergency power, fire protec-
tion, HVAC, and sanitary system must
be free of health and safety hazards,
functionally adequate, operable, and in
good repair.

(d) Dwelling units. (1) Each dwelling
unit within a building must be struc-
turally sound, habitable, and in good
repair. All areas and aspects of the
dwelling unit (for example, the unit’s
bathroom, call-for-aid (if applicable),
ceiling, doors, electrical systems,
floors, hot water heater, HVAC (where
individual units are provided), kitchen,
lighting, outlets/switches, patio/porch/
balcony, smoke detectors, stairs, walls,
and windows) must be free of health
and safety hazards, functionally ade-
quate, operable, and in good repair.

(2) Where applicable, the dwelling
unit must have hot and cold running
water, including an adequate source of
potable water (note for example that
single room occupancy units need not
contain water facilities).

(3) If the dwelling unit includes its
own sanitary facility, it must be in





§5.705

proper operating condition, usable in
privacy, and adequate for personal hy-
giene and the disposal of human waste.

(4) The dwelling unit must include at
least one battery-operated or hard-
wired smoke detector, in proper work-
ing condition, on each level of the unit.

(e) Common areas. The common areas
must be structurally sound, secure, and
functionally adequate for the purposes
intended. The basement/garage/carport,
restrooms, closets, utility, mechanical,
community rooms, day care, halls/cor-
ridors, stairs, kitchens, laundry rooms,
office, porch, patio, balcony, and trash
collection areas, if applicable, must be
free of health and safety hazards, oper-
able, and in good repair. All common
area ceilings, doors, floors, HVAC,
lighting, outlets/switches, smoke de-
tectors, stairs, walls, and windows, to
the extent applicable, must be free of
health and safety hazards, operable,
and in good repair. These standards for
common areas apply, to a varying ex-
tent, to all HUD housing, but will be
particularly relevant to congregate
housing, independent group homes/resi-
dences, and single room occupancy
units, in which the individual dwelling
units (sleeping areas) do not contain
kitchen and/or bathroom facilities.

(f) Health and safety concerns. All
areas and components of the housing
must be free of health and safety haz-
ards. These areas include, but are not
limited to, air quality, electrical haz-
ards, elevators, emergency/fire exits,
flammable materials, garbage and de-
bris, handrail hazards, infestation, and
lead-based paint. For example, the
buildings must have fire exits that are
not blocked and have hand rails that
are undamaged and have no other ob-
servable deficiencies. The housing
must have no evidence of infestation
by rats, mice, or other vermin, or of
garbage and debris. The housing must
have no evidence of electrical hazards,
natural hazards, or fire hazards. The
dwelling units and common areas must
have proper ventilation and be free of
mold, odor (e.g., propane, natural gas,
methane gas), or other observable defi-
ciencies. The housing must comply
with all requirements related to the
evaluation and reduction of lead-based
paint hazards and have available prop-

24 CFR Subtitle A (4-1-21 Edition)

er certifications of such (see 24 CFR
part 35).

(g) Compliance with State and local
codes. The physical condition standards
in this section do not supersede or pre-
empt State and local codes for building
and maintenance with which HUD
housing must comply. HUD housing
must continue to adhere to these
codes.

§5.705 Uniform physical inspection re-
quirements.
Any entity responsible for con-

ducting a physical inspection of HUD
housing, to determine compliance with
this subpart, must inspect such HUD
housing annually in accordance with
HUD-prescribed physical inspection
procedures. The inspection must be
conducted annually unless the program
regulations governing the housing pro-
vide otherwise or unless HUD has pro-
vided otherwise by notice.

[65 FR 77240, Dec. 8, 2000]

Subpart H—Uniform Financial
Reporting Standards

§5.801 Uniform financial
standards.

reporting

(a) Applicability. This subpart H im-
plements uniform financial reporting
standards for:

(1) Public housing agencies (PHASs)
receiving assistance under sections 5, 9,
or 14 of the 1937 Act (42 U.S.C. 1437c,
1437g, and 14371) (Public Housing);

(2) PHAs as contract administrators
for any Section 8 project-based or ten-
ant-based housing assistance payments
program, which includes assistance
under the following programs:

(i) Section 8 project-based housing
assistance payments programs, includ-
ing, but not limited to, the Section 8
New Construction, Substantial Reha-
bilitation, Loan Management Set-
Aside, Property Disposition, and Mod-
erate Rehabilitation (including the
Single Room Occupancy program for
homeless individuals);

(ii) Section 8 Project-Based Certifi-
cate programs;

(iii) Any program providing Section 8
project-based renewal contracts; and
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determined), and the amount of any
other compensation by the owner to
such resident security personnel.

(vi) The terms of occupancy by such
security personnel. The lease by owner
to the approved security personnel may
provide that occupancy of the unit is
authorized only while the security per-
sonnel is satisfactorily performing any
agreed responsibilities and functions
for project security.

(vii) Other information as requested
by the contract administrator.

(d) Action by contract administrator. (1)
The contract administrator shall have
discretion to approve or disapprove
owner’s application, and to impose con-
ditions for approval of occupancy by
security personnel in a section 8
project unit.

(2) Notice of approval by the contract
administrator shall specify the term of
such approved occupancy. Such ap-
proval may be withdrawn at the discre-
tion of the contract administrator, for
example, if the contract administrator
determines that such occupancy is not
providing adequate security benefits as
proposed in the owner’s application; or
that security benefits from such occu-
pancy are not a sufficient return for
program costs.

(e) Housing assistance payment and
rent. (1) During approved occupancy by
security personnel as provided in this
section, the amount of the monthly
housing assistance payment to the
owner shall be equal to the contract
rent (as determined in accordance with
the HAP contract and HUD require-
ments) minus the amount (as approved
by the contract administrator) of rent
payable monthly as rent to the unit
owner by such security personnel. The
owner shall bear the risk of collecting
such rent from such security personnel,
and the amount of the housing assist-
ance payment shall not be increased
because of non-payment by such secu-
rity personnel. The owner shall not be
entitled to receive any vacancy pay-
ment for the period following occu-
pancy by such security personnel.

(2) In approving the amount of
monthly rent payable by security per-
sonnel for occupancy of a contract
unit, the contract administrator may
consider whether security services to
be performed are an adequate return
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for housing assistance payments on the
unit, or whether the cost of security
services should be borne by the owner
from other project income.

[65 FR 16721, Mar. 29, 2000]

EFFECTIVE DATE NOTE: At 65 FR 16721, Mar.
29, 2000, §5.661 was added. This section con-
tains information collection and record-
keeping requirements and will not become
effective until approval has been given by
the Office of Management and Budget.

Subpart G—Physical Condition
Standards and Inspection Re-
quirements

SOURCE: 63 FR 46577, Sept. 1, 1998, unless
otherwise noted.

§5.701 Applicability.

(a) This subpart applies to housing
assisted under the HUD programs list-
ed in 24 CFR 200.853(a).

(b) This subpart applies to housing
with mortgages insured or held by
HUD, or housing that is receiving as-
sistance from HUD, under the pro-
grams listed in 24 CFR 200.853(b).

(c) This subpart also applies to Pub-
lic Housing (housing receiving assist-
ance under the U.S. Housing Act of
1937, other than under section 8 of the
Act).

(d) For purposes of this subpart, the
term ““HUD housing’ means the types
of housing listed in paragraphs (a), (b),
and (c) of this section.

[63 FR 46577, Sept. 1, 1998, as amended at 65
FR 77240, Dec. 8, 2000]

§5.703 Physical condition standards
for HUD housing that is decent,
safe, sanitary and in good repair
(DSS/GR).

HUD housing must be decent, safe,
sanitary and in good repair. Owners of
housing described in §5.701(a), mortga-
gors of housing described in §5.701(b),
and PHAs and other entities approved
by HUD owning housing described in
§5.701(c), must maintain such housing
in a manner that meets the physical
condition standards set forth in this
section in order to be considered de-
cent, safe, sanitary and in good repair.
These standards address the major
areas of the HUD housing: the site; the
building exterior; the building systems;
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proper operating condition, usable in
privacy, and adequate for personal hy-
giene and the disposal of human waste.

(4) The dwelling unit must include at
least one battery-operated or hard-
wired smoke detector, in proper work-
ing condition, on each level of the unit.

(e) Common areas. The common areas
must be structurally sound, secure, and
functionally adequate for the purposes
intended. The basement/garage/carport,
restrooms, closets, utility, mechanical,
community rooms, day care, halls/cor-
ridors, stairs, kitchens, laundry rooms,
office, porch, patio, balcony, and trash
collection areas, if applicable, must be
free of health and safety hazards, oper-
able, and in good repair. All common
area ceilings, doors, floors, HVAC,
lighting, outlets/switches, smoke de-
tectors, stairs, walls, and windows, to
the extent applicable, must be free of
health and safety hazards, operable,
and in good repair. These standards for
common areas apply, to a varying ex-
tent, to all HUD housing, but will be
particularly relevant to congregate
housing, independent group homes/resi-
dences, and single room occupancy
units, in which the individual dwelling
units (sleeping areas) do not contain
kitchen and/or bathroom facilities.

(f) Health and safety concerns. All
areas and components of the housing
must be free of health and safety haz-
ards. These areas include, but are not
limited to, air quality, electrical haz-
ards, elevators, emergency/fire exits,
flammable materials, garbage and de-
bris, handrail hazards, infestation, and
lead-based paint. For example, the
buildings must have fire exits that are
not blocked and have hand rails that
are undamaged and have no other ob-
servable deficiencies. The housing
must have no evidence of infestation
by rats, mice, or other vermin, or of
garbage and debris. The housing must
have no evidence of electrical hazards,
natural hazards, or fire hazards. The
dwelling units and common areas must
have proper ventilation and be free of
mold, odor (e.g., propane, natural gas,
methane gas), or other observable defi-
ciencies. The housing must comply
with all requirements related to the
evaluation and reduction of lead-based
paint hazards and have available prop-

24 CFR Subtitle A (4-1-21 Edition)

er certifications of such (see 24 CFR
part 35).

(g) Compliance with State and local
codes. The physical condition standards
in this section do not supersede or pre-
empt State and local codes for building
and maintenance with which HUD
housing must comply. HUD housing
must continue to adhere to these
codes.

§5.705 Uniform physical inspection re-
quirements.

Any entity responsible for con-
ducting a physical inspection of HUD
housing, to determine compliance with
this subpart, must inspect such HUD
housing annually in accordance with
HUD-prescribed physical inspection
procedures. The inspection must be
conducted annually unless the program
regulations governing the housing pro-
vide otherwise or unless HUD has pro-
vided otherwise by notice.

[65 FR 77240, Dec. 8, 2000]

Subpart H—Uniform Financial
Reporting Standards

§5.801 Uniform financial reporting
standards.

(a) Applicability. This subpart H im-
plements uniform financial reporting
standards for:

(1) Public housing agencies (PHASs)
receiving assistance under sections 5, 9,
or 14 of the 1937 Act (42 U.S.C. 1437c,
1437g, and 14371) (Public Housing);

(2) PHAs as contract administrators
for any Section 8 project-based or ten-
ant-based housing assistance payments
program, which includes assistance
under the following programs:

(i) Section 8 project-based housing
assistance payments programs, includ-
ing, but not limited to, the Section 8
New Construction, Substantial Reha-
bilitation, Loan Management Set-
Aside, Property Disposition, and Mod-
erate Rehabilitation (including the
Single Room Occupancy program for
homeless individuals);

(ii) Section 8 Project-Based Certifi-
cate programs;

(iii) Any program providing Section 8
project-based renewal contracts; and
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