ISSUE: On February 9, 2022, the Department of Veterans Affairs (VA) Notice of
Proposed Rule Making (AR43-2900) published in the Federal Register (87 FR 7402). In
that rulemaking, VA proposed to revise regulations in 38 CFR 38.621 to clarify that
disinterment from a national cemetery will be approved only when a court order or State
instrumentality of competent jurisdiction directs the disinterment, or when all living
immediate family members of the decedent, and the individual who initiated the
interment (whether or not the individual is a member of the immediate family) give their
written consent. The public comment period ended on April 11, 2022, and VA received
one comment that supported the rule but expressed concern about costs associated for
claimants requesting disinterment. The commenter restated VA’s Paperwork Reduction
Act burden analysis and advised VA to include those costs on VA Form 40-4970,
Request for Disinterment, to avoid negative outcomes for families who would incur
those costs. VA made no changes based on the comment but addressed the
commenter’s concern by clarifying that the burden analysis is required to justify the
collection of information and inform the public of the time and cost of the public’s time in
providing the information, and that those “costs” are not transferred to individuals
seeking to request disinterment through the submission of VA Form 40-4970. The
revision to the existing form, approved by the Office of Management and Budget (OMB)
under OMB control number 2900-0365, will not result in any increase or decrease in
respondents, respondent burden hours, or respondent burden costs. The Secretary
signed the final rule that OMB approved for publication in the Federal Register on
August 17, 2022, effective September 16, 2022.

As proposed, changes to the form are non-substantive and align with amended
disinterment criteria of the final rule and includes a penalty statement for false
certification of information provided in the disinterment form. This language is
consistent with penalty statements included on other VA forms. The changes to the
disinterment form are non-substantive and do not result in any change to number of
respondents, annual burden hours, estimated completion time, or annualized costs to
the respondents and Federal government.

Description of Changes to VA Form 40-4970, Request for Disinterment (OMB #
2900-0365)

VA will amend VA Form 40-4970, Request for Disinterment to include the following non-
substantive text edits:

= On page 1 of the form:
o strike “all living immediate family members (must include)” and insert “the
individual”;
o strike “if living” and insert “(must be included” before “even if not a
member of the immediate family)”; and
o insert “and all living immediate family members are not in agreement with
the disinterment, the individual(s) seeking disinterment of an eligible



decedent must obtain a court order or State instrumentality of competent
jurisdiction to direct the disinterment.”

o0 Insert “the individual who initiated the interment (even if not a member of
the immediate family) and...”. Strike “the”

o Insert PENALTY: If a person provides a false certification of VA Form 40-
4970, he or she could be subject to penalties, which include fine or
imprisonment, or both. VA will consider and review such situations on a
case-by-case basis before determining whether action, such as referral to
law enforcement authorities, is warranted.

See VA Form 40-4970 PDF 1 attachment on page 3. VA will update the date of the
form once OMB approval of the proposed changes is received.
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