Department of Justice

program will comply with this regula-
tion.

{Order No. 365-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July 5, 1973]

§42.106 Compliance information.

(@ Cooperation and assistance. Each
responsible Department official shall,
to the fullest extent practicable, seek
the cooperation of recipients in obtain-
ing compliance with this subpart and
shall provide assistance and guidance
to recipients to help them comply vol-
untarily with this subpart.

(b) Compliance reports. Each recipient
shall keep such records and submit te
the responsible Department official or
his designee timely, complete, and ac-
curate compliance reports at such
times, and in such form and containing
such information, as the responsible
Department official or his designee
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying
with this subpart. In general, recipi-
ents should have available for the De-
partment racial and ethnic data show-

- ing the extent to which members of mi-

nority groups are beneficiaries of feder-
ally assisted programs. In the case of
any program under which a primary re-
cipient extends Federal financial as-
sistance to any other recipient or sub-
contracts with any other person or
group, such other recipient shall also
submit such compliance reports to the
primary recipient as may be necessary
to enable the primary recipient to
carry out its obligations under this
subpart.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible Department official or
his designee during normal business
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities, as may be perti-
nent to ascertain compliance with this
subpart. Whenever any information re-
quired of a recipient is in the exclusive
possession of any other agency, institu-
tion. or person and that agency, insti-
tution, or person fails or refuses to fur-
nish that information, the recipient
shall so certify in its report and set
forth the efforts which it has made to
obtain the information.

§42.107

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this subpart and its applicability to the
program under which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible Department official finds nec-
essary to apprise such persons of the
protections against discrimination as-
sured them by the Act and this sub-
part.

|Order No. 365-66, 31 FR 10265, July 29, 1966,
as amended by Order No. 519-73, 38 FR 17955,
July: 5, 1973)

§42.107 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible Department official or his
designee shall from time to time re-
view the practices of recipients to de-
termine whether they are complying
with this subpart.

(b) Complaints. Any person who be-
lieves himself or any specific class of
individuals to be subjected to discrimi-~
nation prohibited by this subpart may
by himself or by a representative file
with the responsible Department offi-
cial or his designee a written com-
plaint. A complaint must be filed not
later than 180 days from the date of the
alleged discrimination, unless the time

 for filing is extended by the responsible

Department official or his designee.

(¢) Investigations. The responsible De-
partment official or his designee will
make a prompt investigation whenever
a compliance - review,. report, com-
plaint, or any other information indi-
cates a possible failure to comply with
this subpart. The investigation should
include, whenever appropriate, a re-
view of the pertinent practices and
policies of the recipient, the cir-
cumstances under which the possible
noncompliance with this subpart oc-
curred, and other factors relevant to a
determination as to whether the recipi-
ent has failed to comply with this sub-
part. )

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
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comply with this subpart, the respon-
sible Department official or his des-
ignee will so inform the recipient and
the matter will be resolved by informal
means whenever possible. If it has been
determined that the matter cannot be
resolved by informal means, action will
be taken as provided for in §42.108.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section, the responsible
Department official or his designee will
so inform the recipient and the com-
plainant, if any, in writing. '

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose -of interfering with any
right or privilege secured by section 601
of the Act or this subpart, or because
he has made a complaint, testified, as-
sisted, or participated in any manner
in an investigation, proceeding, or
hearing under this subpart. The iden-
tity of complainants shall be kept con-
fidential except to the extent necessary
to carry out the purpose of this sub-
part, including the conduct of any in-
vestigation,” hearing, or judicial pro-
ceeding arising thereunder.

[Order No. 365-66, 31 FR 10265, July 29, 1966, ,

as amended by Order No. 519-73, 38 FR 17955,
July 5. 1973]

§42.108 Procedure for effecting com-
pliance.

(a) General: If there appears to be a
failure or threatened failure to comply
with this subpart and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
the responsible Department official
may suspend or terminate, or refuse to
grant or continue, Federal financial as-
sistance, or use any other means au-
thorized by law, to induce compliance
with this subpart. Such other means
include, but are not limited to:

(1) Appropriate proceedings brought
by the Department to enforce any
rights of the United States under any
law of thé United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
and

(2) Any applicable proceeding under
State or local law.

28 CFR Ch. | (7-1-98 Edition)

(b) Noncompliance with assurance re-
quirement. If an applicant or recipient
fails or refuses to furnish an assurance
required under §42.105, or fails or re-
fuses to comply with the provisions of
the assurance it has furnished, or oth-
erwise fails or refuses to comply with
any requirement imposed by or pursu-
ant to title VI or this subpart, Federal
financial assistance may be suspended,
terminated, or refused in accordance
with the procedures of title VI and this
subpart. The Department shall not be
required to provide assistance in such a
case during the pendency of adminis-
trative proceedings under this subpart,
except that the Department will con-
tinue assistance during the pendency of
such proceedings whenever such assist-
ance is due and payable pursuant to a
final commitment made or an applica-
tion finally approved prior to the effec-
tive date of this subpart. '

" (¢) .Termination of or refusal to grant or

to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until: : -

(1) The responsible Department offi-
cial has advised the applicant or recipi-
ent of his failure to comply and has de-
termined that compliance cannot be
secured by voluntary means,

(2) There has been an express finding
on the record, after opportunity for
hearing, of a failure by the applicant or
recipient to comply with a requirement
imposed by or pursuant to this subpart,

(3) The action has been approved by
the Attorney General pursuant to
§42.110, and

(4) The expiration of 30 days after the
Attorney General has filed with the
committee of the House and the com-
mittee of the Senate having legislative
jurisdiction over the program involved,
a full written report of the cir-
cumstances and the grounds for such
action.

Any action to suspend or terminate or
to refuse to grant or to continue Fed-
eral financial assistance shall be lim-
ited to the particular political entity,
or, part thereof, or other applicant or
recipient as to whom such a finding has
been made and shall be limited in its
effect to the particular program, or
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current Equal Employment Oppor-
tunity Program (if required to develop
one under 28 CFR 42.301, et seq) to
OJARS at the same time it submits its
grant application. No application for
$500,000 or more will be approved until
OJARS has approved the applicant's
EEOP.

(c) Every application for Federal fi-
nancial assistance from a State or
local unit of government or agency
thereof shall contain an assurance that
in the event a Federal or State court or
Federal or State administrative agency
makes a finding of discrimination after

.a due process hearing, on the ground of
race, color, religion, national origin, or

sex against the recipient State or local
government unit, or agency, the recipi-
ent will forward a copy of the finding

‘to the appropriate CJC and to OJARS.

[45 FR 28705, Apr. 30, 1980, as amended at 45
FR 54037, Aug. 14, 1980]

§42.205 Complaint investigation.

(a) The Office shall investigate com-
plaints filed by or on behalf of an indi-
vidual claiming to be aggrieved, that
allege a violation of section 815(c)(1) of
the JSIA, or'this subpart.

(b) No complaint will be investigated
if it is received more than one year
after the date of the alleged discrimi-
nation, unless the time for filing is ex-
tended. by the Director of OJARS for
good cause shown.

(c) The Office shall conduct inves-
tigations of complaints as follows:

(1) Within 21 days of receipt of a com-
plaint, the Office shall:

(i) Ascertain whether it had jurisdic-
tion under paragraphs (a) and (b) of
this section;

(ii) If jurisdiction is found, notify the
recipient alleged to be discriminating
of its receipt of the complaint; and

(iii) Initiate the investigation.

(2) The investigation will ordinarily
be initiated by a letter requesting data
pertinent to the complaint and advis-
ing the recipient of:

(i) The nature of the complaint, and,
with the written consent of the com-
plainant, the identity of the complain-
ant;

(ii) The programs or activities af-
fected by the complaint;

(iii) The opportunity to make, at any
time prior to receipt of the Office’s pre-

28 CFR Ch. | (7-1-98 Edition)

liminary findings, @ documentary sub-
mission, responding to, rebutting, or
denying the allegations made in the
complaint; and

(iv) The schedule under which the
complaint will be investigated and a
determination of compliance or non-
compliance made.

Copies of this letter will also be sent to
the chief executive of the appropriate
unit(s) of government, and to the ap-
propriate CJC.

(3) Within 150 days or, where an on-
site investigation is required, within
175 days after the initiation of the in-
vestigation, the Office shall advise the
complainant, the recipient, the chief
executive(s) of the appropriate unit(s)
of government, and the appropriate
CJC of:

(i) Its investigative findings;

(ii) Where appropriate, its rec-
ommendations for compliance; and

(iii) If it is likely that satisfactory
resolution of the complaint can be ob-
tained, the recipient's opportunity to
request the Office to engage in vol-
untary compliance negotiations prior
to the Director of OJARS' determina-
tion of compliance or non-compliance.

(4) If, within 30 days, the Office’s rec-
ommendations for compliance are not
met, or voluntary compliance is not se-
cured, the matter will be forwarded to
the Director of OJARS for a determina-
tion of compliance or non-compliance.
The determination shall be made no
later than 14 days after the conclusion
of the 30-day period. If the Director
makes a determination of non-compli-
ance with section 815(c)(1) of the JSIA,
the Office shall institute administra-
tive proceedings pursuant to §42.208 et
seq.

(5) If the complainant or another
party, other than the Attorney Gen-
eral, has filed suit in Federal or State
court alleging the same discrimination
alleged in a complaint to OJARS, and,
during OJARS' investigation, the trial
of that suit would be in progress,
OJARS will suspend its investigation
and monitor the litigation through the
court docket and, where necessary,
contacts with the complainant. Upon
receipt of notice that the court has
made a finding of a pattern or practice
of discrimination within the meaning
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of §42.208, the Office will institute ad-
ministrative proceedings pursuant to
§42.208, et seq. Upon receipt of notice

that the court has made a finding af-’

fecting only the complainant, the Of-
fice will adopt the findings of the court
as its investigative findings pursuant
to §42.205(c)(3).

(6) The time limits listed in para-
graphs (c)(1) through (c)(5) of this sec-
tion shall be appropriately adjusted
where OJARS requests another Federal
agency or another branch of the De-
partment of Justice to act on the com-
plaint. OJARS will monitor the
progress of the matter through liaison
with the other agency. Where the re-
quest to act does not result in timely
resolution of the matter, OJARS will
institute appropriate proceedings pur-
suant to this section.

{45 FR 28705, Apr. 30, 1980; 45 FR 54037, Aug.
14, 1980]

§42.206 Compliance reviews.

(a) The Office shall periodically con-
duct:

all applicants requesting a grant from
LEAA, N1J, or BJS for $500,000 or more;
and

(2) Post-award compliance reviews of
selected recipients of LEAA, NILJ, or
BJS assistance.

(b) Pre-award reviews. The Office shall
review selected formula, discretionary,
and national priority applications for
$500,000 or more in order to determine
whether the application presents a pos-
sibility of discrimination in the serv-
ices to be performed under the grant,
or in the employment practices of the
applicant. In those instances where it
finds such a possibility, the Office shall
special condition, disapprove or take
other action with respect to the appli-
cation to assure that the project com-
plies with section 815(c)(1) of the JSIA.

(¢) Post-award reviews. The Office
shall seek to review those recipients
which appear to have the most serious
equal employment opportunity prob-
lems, or the greatest disparity in the
delivery of services to the minority and
non-minority or male and female com-
munities they serve. Selection for re-
view shall be made on the basis of:

(1) The relative disparity between the
percentage of minorities, or women, in

(1) Pre-award compliance reviews of ’

§42.206

the relevant labor market, and the per-
centage of minorities, or women, em-
ployed by the recipient;

(2) The percentage of women and mi-
norities in the population receiving
program benefits;

(3) The number and nature of dis-
crimination complaints filed against a
recipient with OJARS or other Federal
agencies; .

(4) The scope of the problems re-
vealed by an investigation commenced
on the basis of a complaint filed with
the Office against a recipient or by a
pre-award compliance review; and

(5) The amount of assistance provided
to the recipient. )

(d) Within 15 days after selection of a
recipient for review, the Office shall in-
form the recipient that it has been se-
lected and will initiate the review. The
review will ordinarily be initiated by a
letter requesting data pertinent to the
review and advising the recipient of:

(1) The practices to be reviewed;

(2) The programs or activities af-
fected by the review:

(3) The opportunity to make, at any
time prior to receipt of the Office’s in-
vestigative findings, a documentary
submission responding to the Office,
explaining, validating, or otherwise ad-
dressing the practices under review;
and .

(4) The schedule under which the re-
view will be conducted and a deter-
mination of compliance or non-compli-
ance made.

Copies of this letter will also be sent to
the chief executive of the appropriate
unit(s) of government, and to the ap-
propriate CJC.

(e) Within 150 days or, where an on-
site investigation is required, within
175 days after the initiation of the re-
view, the Office shall advise the recipi-
ent, the chief executive(s) of the appro-
priate unit(s) of government, and the
appropriate CJC, of:

(1) Its investigative findings:

(2) Where appropriate, its
ommendations for compliance; and

(3) The opportunity to request the Of-
fice to engage in voluntary compliance
negotiations prior to the Director of
0OJARS' determination of compliance
or noncompliance. )

(f) If, within 30 days. the Office’s rec-
ommendations for compliance are not

rec-
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