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P.L. 110-246, enacted 6/18/08.

SMALL BUSINESS INVESTMENT ACT OF 1958
(Public Law 85-699, as amended)

Sec. 101. SHORT TITLE

This Act may be cited as the “Small Business Investment Act of 1958.”

Sec. 102. STATEMENT OF POLICY

It is declared to be the policy of the Congress and the purpose of this Act to improve and
stimulate the national economy ini general and the small-business segment thereof ini particular
by establishing a program to stimulate and supplement the flow of private equity capital and
long-term loan funds which small-business concerns need for the sound financing of their
business operations and for their growth, expansion, and modernization, and which are not
available in adequate supply: Provided. however, That this policy shall be carried out in such
manner as to insure the maximum paiticipation of private financing sources.

It is the intention of the Congress that the provisions of this Act shall be so administered
that any financial assistance provided hereunder shall not result in a substantial increase of
unemployment in any area of the country.

It is the intention of the Congress that in the award of financial assistance under this Act,
when practicable, priority be accorded to small business concerns which lease or purchase
equipment and supplies which are produced in the United States and that small business concerns
receiving such assistance be encouraged to continue to lease or purchase such equipment and
supplies.

Sec. 103. DEFINITIONS.
As used in this Act --
(D the term “Administration” means the Small Business Administration;

2) the term “Administrator” means the Administrator of the Small Business
Administration;
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3) the terms “small business investment company”, “company”, and
“licensee” mean a company approved by the Administration to operate under the provisions of
this Act and issued a license as provided in section 301;

€)) the term “State” includes the several States, the Territories and
possessions of the United States, the Commonwealth of Puerto Rico, and the District of
Columbia;

(5)  the term “small-business concern" shall have the same meaning as in the
Small Business Act, except that, for purposes of this Act—

(A) aninvestment by a venture capital firm, investment company
(including a small business investment company) employee welfare benefit plan or pension plan,
or trust, foundation, or endowment that is exempt from Federal income taxation-

(i) shall not cause a business concern to be deemed not
independently owned and operated regardless of the allocation of control during the investment
period under any investment agreement between the business concern and the entity making the
investment;

(i)  shall be disregarded in determining whether a business
concern satisfies size standards established pursuant to section 3(a)(2) of the Small Business Act;
and

(iiiy  shall be disregarded in determining whether a small
business concern is a smaller enterprise; and

(B)  in determining whether a business concern satisfies net income
standards established pursuant to section 3(a}(2) of the Small Business Act, if the business
concern is not required by law to pay Federal income taxes at the enterprise level, but is required
to pass income through to the shareholders, partners, beneficiaries, or other equitable owners of
the business concern, the net income of the business concern shall be determined by allowing a
deduction in an amount equal to the sum of—

(i) if the business concern is not required by law to pay State
(and local, if any) income taxes at the enterprise level, the net income (determined without
regard to this subparagraph), multiplied by the marginal State income tax rate (or by the
combined State and local income tax rates, as applicable) that would have applied if the business
concern were a corporation; and

(ii)  the net income (so determined) less any deduction for State
(and local) income taxes calculated under clause (i), multiplied by the marginal Federal income
tax rate that would have applied if the business concern were a corporation;
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3) avoid unnecessary and unjustified bundling of contract requirements that
precludes small business participation in procurements as prime contractors.

§3 (a) (DO For the purposes of this Act, a small-business concern, including but not
limited to enterprises that are engaged in the business of production of food and fiber, ranching
and raising of livestock, aquaculture, and all other farming and agricultural related industries,
shall be deemed to be one which is independently owned and operated and which is not
dominant in its field of operation: Provided, That notwithstanding any other provision of law, an
agricultural enterprise shall be deemed to be a small business concern if it (including its
affiliates) has annual receipts not in excess of $750,000.

(2) ESTABLISHMENT OF SIZE STANDARDS.—

(A) IN GENERAL.—In addition to the criteria specified in paragraph
(1), the Administrator may specify detailed definitions or standards by which a business concern
may be determined to be a small business concern for the purposes of this Act or any other Act.

(B) ADDITIONAL CRITERIA.—The standards described in
paragraph (1) may utilize number of employees, dollar volume of business, net worth, net
income, a combination thereof, or other appropriate factors. '

(C) REQUIREMENTS.—Unless specifically authorized by statute, no
Federal department or agency may prescribe a size standard for categorizing a business concern
as a small business concern, unless such proposed size standard—

1 is proposed after an opportunity for public notice and
comment;

(i)  provides for determining—

) the size of a manufacturing concern as measured by
the manufacturing concern's average employment based upon employment during each of the
manufacturing concern's pay periods for the preceding 12 months;

({ID the size of a business concern providing services on
the basis of the annual average gross receipts of the business concern over a period of not less
than 3 years;

(III)  the size of other business concerns on the basis of
data over a period of not less than 3 years; or

(IV)  other appropriate factors; and

(iii)  is approved by the Administrator.
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(D)  the frequency with which each type of investment instrument has
been used in the current year and a comparison of the current year with previous years.

(h)  CERTIFICATIONS OF ELIGIBILITY.—

{ ‘(1) j} CERTIFICATION BY SMALL BUSINESS CONCERN.—Prior to
receiving financial assistance from a company licensed pursuant to section 301, a small business
concern shall certify in writing that it meets the eligibility requirements of the Small Business
Investment Company Program or the Specialized Small Business Investment Company Program,
as applicable.

e

[ Q) CERTIFICATION BY COMPANY .—Prior to providing financial
assistance to-asmdll business concern under this Act, a company licensed pursuant to section
301 shall certify in writing that it has reviewed the application for assistance of the small
business concern and that all documentation and other information supports the eligibility of the

applicant.

a RETENTION OF CERTIFICATIONS.—Certificates made pursuant to
paragraphs A (2) shall be retained by the company licensed pursuant to section 301 for the
duration of the financial assistance.

-
)

(i) ) The purpose of this subsection is to facilitate the orderly and necessary
flow of long-term loans and equity funds from small business investment companies to small
business concerns.

2) In the case of a business loan, the small business investment company
making such loan may charge interest on such loan at a rate which does not exceed the maximum
rate prescribed by regulation by the Administration for loans made by any licensee (determined
without regard to any State rate incorporated by such regulation). In this paragraph, the term
“interest” includes only the maximum mandatory sum, expressed in dollars or as a percentage
rate, that is payable with respect to the business loan amount received by the small business
concern, and does not include the value, if any, of contingent obligations, including warrants,
royalty, or conversion rights, granting the small business investment company an ownership
interest in the equity or increased future revenue of the small business concern receiving the
business loan.

(3) A State law or constitutional provision shall be preempted for purposes of
paragraph (2) with respect to any loan if such loan is made before the date, on or after April 1,
1980, on which such State adopts a law or certifies that the voters of such State have voted in
favor of any provision, constitutional or otherwise, which states explicitly and by its terms that
such State does not want the provisions of this subsection to apply with respect to loans made in
such State, except that such State law or constitutional or other provision shall be preempted in
the case of a loan made, on or after the date on which such law is adopted or such certification is
made, pursuant to a commitment to make such loan which was entered into on or after April 1,
1980, and prior to the date on which such law is adopted or such certification is made.
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affirming, modifying, or setting aside any such order of the Administration shall be subject only
to review by the Supreme Court of the United States upon certification or certiorari as provided
in section 1254 of title 28, United States Code.

® If any licensee or other person against which or against whom an order is issued
under this section fails to obey the order, the Administration may apply to the United States court
of appeals, within the circuit where the licensee has its principal place of business, for the
enforcement of the order and shall file a transcript of the record upon which the order
complained of was entered. Upon the filing of the application the court shall cause notice
thereof to be served on the licensee or other person. The evidence to be considered, the
procedure to be followed, and the jurisdiction of the court shall be the same as is provided in
subsection (e) for applications to set aside or modify orders.

Sec. 310. EXAMINATIONS AND INVESTIGATIONS

(a) The Administration may make such investigations as it deems necessary to
determine whether a licensee or any other person has engaged or is about to engage in any acts or
practices which constitute or will constitute a violation of any provision of this Act, or of any
rule or regulation under this Act, or of any order issued under this Act. The Administration shall
permit any person to file with it a statement in writing, under oath or otherwise as the
Administration shall determine, as to all the facts and circumstances concerning the matter to be
investigated. For the purpose of any investigation, the Administration is empowered to
administer oaths and affirmations, subpena [sic] witnesses, compel their attendance, take
evidence, and require the production of any books, papers, and documents which are relevant to
the inquiry. Such attendance of witnesses and the production of any such records may be
required from any place in the United States. In case of contumacy by, or refusal to obey a
subpena [sic] issued to, any person, including a licensee, the Administration may invoke the aid
of any court of the United States within the jurisdiction of which such investigation or
proceeding is carried on, or where such person resides or carries on business, in requiring the
attendance and testimony of witnesses and the production of books, papers, and documents; and
such court may issue an order requiring such person to appear before the Administration, there to
produce records, if so ordered, or to give testimony touching the matter under investigation. Any
failure to obey such order of the court may be punished by such court as a contempt thereof. All
process in any such case may be served in the judicial district whereof such person is an
inhabitant or wherever he may be found.

(b Each small business investment company shall be subject to examinations made
by direction of the Investment Division of the Administration, which may be conducted with the
assistance of a private sector entity that has both the qualifications to conduct and expertise in
conducting such examinations, and the cost of such examinations, including the compensation of
the examiners, may in the discretion of the Administration be assessed against the company
examined and when so assessed shall be paid by such company. Fees collected under this
subsection shall be deposited in the account for salaries and expenses of the Administration, and
are authorized to be appropriated solely to cover the costs of examinations and other program
oversight activities. Every such company shall make such reports to the Administration at such
times and in such form as the Administration may require; except that the Administration is
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authorized to exempt from making such reports any such company which is registered under the
Investment Company Act of 1940 to the extent necessary to avoid duplication in reporting
requirements.

(c) Each small business investment company shall be examined at least every two
years in such detail so as to determine whether or not--

D it has engaged solely in lawful activities and those contemplated by this

title;

2) it has engaged in prohibited conflicts of interest;
3) it has acquired or exercised illegal control of an assisted small business;
6 it has made investments in small businesses for not less than 1 year;

(5) it has invested more than 20 per centum of its capital in any individual
small business, if such restriction is applicable,

(6) it has engaged in relending, foreign investments, or passive investments;
or

@) it has charged an interest rate in excess of the maximum permitted by law:

Provided, That the Administration may waive the examination (A) for up to one additional year
if, in its discretion, it determines such a delay would be appropriate, based upon the amount of
debentures being issued by the company and its repayment record, the prior operating experience
of the company, the contents and results of the last examination and the management expertise of
the company, or (B) if it is a company whose operations have been suspended while the
company is involved in litigation or is in receivership.

(d)  VALUATIONS.—
(1)  FREQUENCY OF VALUATIONS.—

(A) IN GENERAL.—Each licensee shall submit to the Administrator a
written valuation of the loans and investments of the licensee not less often than semiannually or
otherwise upon the request of the Administrator, except that any licensee with no leverage
outstanding shall submit such valuations annually, unless the Administrator determines
otherwise.

(B) MATERIAL ADVERSE CHANGES.—Not later than 30 days
after the end of a fiscal quarter of a licensee during which a material adverse change in the
aggregate valuation of the loans and investments or operations of the licensee occurs, the
licensee shall notify the Administrator in writing of the nature and extent of that change.
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[Page 66]
TITLE 13--BUSINESS CREDIT AND ASSISTANCE
CHAPTER I--SMALL BUSINESS ADMINISTRATION

PART 107 SMALL BUSINESS INVESTMENT COMPANIES--Table of Contents

Subpart G Financing of Small Businesses by Licensees

Sec. 107.700 Compliance with size standards in part 121 of this
chapter as a condition of Assistance.

Determining the Eligibility of a Small Business for SBIC Financing

You are permitted to provide financial assistance and management
services only to a Small Business. To determine whether an applicant is
a Small Business, you may use either the financial size standards in
Sec. 121.301(c) (2) of this chapter or the industry standard coverihng
the industry in which the applicant is primarily engaged, as set forth
in Sec. 121.301(c) (1) of this chapter.

[61 FR 3189, Jan. 31, 1996, as amended at 74 FR 33915, July 14, 2009]

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi 10/29/2010
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TITLE 13--BUSINESS CREDIT AND ASSISTANCE
CHAPTER I--SMALL BUSINESS ADMINISTRATION
PART 121 SMALL BUSINESS SIZE REGULATIONS--Table of Contents
Subpart A Size Eligibility Provisions and Standards

Sec. 121.301 What size standards are applicable to financial
assistance programs?

(a) For Business Loans (other than for 7(a) Business Loans for the
period beginning May 5, 2009 and ending on September 30, 2010) and for
Disaster Loans (other than physical disaster loans), an applicant
business concern must satisfy two criteria:

(1) The size of the applicant alone {(without affiliates) must not
exceed the size standard designated for the industry in which the
applicant is primarily engaged; and

(2) The size of the applicant combined with its affiliates must not
exceed the size standard designated for either the primary industry of
the applicant alone or the primary industry of the applicant and its
affiliates, which ever is higher. These size standards are set forth in
Sec. 121.201.

(b) For Development Company programs and, for the period beginning
May 5, 2009 and ending on September 30, 2010, for 7(a) Business Loans,
an applicant must meet one of the following standards:

(1) The same standards applicable under paragraph (a) of this
section; or

(2) Including its affiliates, tangible net worth not in excess of
$8.5 million, and average net income after Federal income taxes
(excluding any carry-over losses) for the preceding two completed fiscal
years not in excess of $3.0 million. If the applicant is not required by
law to pay Federal income taxes at the enterprise level, but is required
to pass income through to its shareholders, partners, beneficiaries, or
other equitable owners, the applicant's "~ "net income after Federal
income taxes'' will be its net income reduced by an amount computed as
follows:

(i) If the applicant is not required by law to pay State (and local,
if any) income taxes at the enterprise level, multiply its net income by
the marginal State income tax rate (or by the combined State and local
income tax rates, as applicable) that would have applied if it were a
taxable corporation.

(ii) Multiply the applicant's net income, less any deduction for
State and local income taxes calculated under paragraph (b) (2) (i) of
this section, by the marginal Federal income tax rate that would have
applied if the applicant were a taxable corporation.

(iii) Sum the results obtained in paragraphs (b) (2) (i) and
(b) (2) (i1) of this section.

(c) For the Small Business Investment Company (SBIC) program, an
applicant must meet one of the following standards:

(1) The same standards applicable under paragraph (a) of this
section; or

(2) Including its affiliates, tangible net worth not in excess of
$18 million, and average net income after Federal income taxes
(excluding any carry-over losses) for the preceding two completed
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fiscal years not in excess of $6 million. If the applicant is not
required by law to pay Federal income taxes at the enterprise level, but
is required to pass income through to its shareholders, partners,
beneficiaries, or other equitable owners, the applicant's "~ “net income
after Federal income taxes'' will be its net income reduced by an amount
computed as follows:

(i) If the applicant is not required by law to pay State (and local,
if any) income taxes at the enterprise level, multiply its net income by
the marginal State income tax rate (or by the combined State and local
income tax rates, as applicable) that would have applied if it were a
taxable corporation.

(1i) Multiply the applicant's net income, less any deduction for
State and local income taxes calculated under paragraph (c) (2) (i) of
this section, by the marginal Federal income tax rate that would have
applied if the applicant were a taxable corporation.

(iii) Add the results obtained in paragraphs (c) (2) (i) and
(c) (2) (11) of this section.

(d) For Surety Bond Guarantee assistance--

(1) Any construction (general or special trade) concern or concern
performing a contract for services is small if, together with its
affiliates, its average annual receipts do not exceed $7.0 million,
except as provided in Sec. 121.301(d) (3).

(2) Any concern not specified in paragraph (d) (1) of this section
must meet the size standard for the primary industry in which it,
combined with its affiliates, is engaged.

(3) For any contract or subcontract, public or private, to be
performed in the Presidentially-declared disaster areas resulting from
the 2005 Hurricanes Katrina, Rita or Wilma, a construction (general or
special trade) concern or concern performing a contract for services is
small i1if, together with its affiliates, it meets the size standard for
the primary industry in which it, together with its affiliates, is
engaged, or if it meets the size standard set forth in paragraph (d) (1),
whichever is higher.

(4) Notwithstanding paragraphs (d) (1), (2) and (3) of this section,
from February 17, 2009 through September 30, 2010, a concern is small
only if it is a business concern that, combined with its affiliates,
does not exceed the size standard designated for the primary industry of
the business concern combined with its affiliates.

(e} The applicable size standards for purposes of SBA's financial
assistance programs, excluding the Surety Bond Guarantee assistance
program, are increased by 25% whenever the applicant agrees to use all
of the financial assistance within a labor surplus area. Labor surplus
areas are listed monthly in the Department of Labor publication =~ Area
Trends in Employment and Unemployment.''’

[61 FR 3286, Jan. 31, 1996, as amended at 66 FR 30648, June 7, 2001; 67
FR 3056, Jan. 23, 2002; 69 FR 29204, May 21, 2004; 70 FR 69047, 69052,
Nov. 14, 2005; 70 FR 72594, Dec. 6, 2005; 71 FR 62208, Oct. 24, 2006; 73
FR 41254, July 18, 2008; 74 FR 20580, May 5, 2009; 74 FR 36110, July 22,
2009]
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TITLE 13--BUSINESS CREDIT AND ASSISTANCE
CHAPTER I--SMALL BUSINESS ADMINISTRATION
PART 107 SMALL BUSINESS INVESTMENT COMPANIES--Table of Contents

Subpart F Recordkeeping, Reporting, and Examination Reguirements for
Licensees

Sec. 107.690 Examinations.

SBA will examine all Licensees for the purpose of evaluating
regulatory compliance.
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