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Executive Documents 

TERMINATION OF TRUST TERRITORY OF THE PACIFIC 
ISLANDS 

For termination of Trust Territory of the Pacific Is-
lands, see note set out preceding section 1681 of Title 
48, Territories and Insular Possessions. 

TERRITORIAL SEA AND CONTIGUOUS ZONE OF UNITED 
STATES 

For extension of territorial sea and contiguous zone 
of United States, see Proc. No. 5928 and Proc. No. 7219, 
respectively, set out as notes under section 1331 of Title 
43, Public Lands.

SUBCHAPTER II—CONSERVATION AND 
PROTECTION OF MARINE MAMMALS 

§ 1371. Moratorium on taking and importing ma-
rine mammals and marine mammal products 

(a) Imposition; exceptions 

There shall be a moratorium on the taking 
and importation of marine mammals and marine 
mammal products, commencing on the effective 
date of this chapter, during which time no per-
mit may be issued for the taking of any marine 
mammal and no marine mammal or marine 
mammal product may be imported into the 
United States except in the following cases: 

(1) Consistent with the provisions of section 
1374 of this title, permits may be issued by the 
Secretary for taking, and importation for pur-
poses of scientific research, public display, 
photography for educational or commercial 
purposes, or enhancing the survival or recov-
ery of a species or stock, or for importation of 
polar bear parts (other than internal organs) 
taken in sport hunts in Canada. Such permits, 
except permits issued under section 1374(c)(5) 
of this title, may be issued if the taking or im-
portation proposed to be made is first re-
viewed by the Marine Mammal Commission 
and the Committee of Scientific Advisors on 
Marine Mammals established under sub-
chapter III. The Commission and Committee 
shall recommend any proposed taking or im-
portation, other than importation under sec-
tion 1374(c)(5) of this title, which is consistent 
with the purposes and policies of section 1361 
of this title. If the Secretary issues such a per-
mit for importation, the Secretary shall issue 
to the importer concerned a certificate to that 
effect in such form as the Secretary of the 
Treasury prescribes, and such importation 
may be made upon presentation of the certifi-
cate to the customs officer concerned. 

(2) Marine mammals may be taken inciden-
tally in the course of commercial fishing oper-
ations and permits may be issued therefor 
under section 1374 of this title subject to regu-
lations prescribed by the Secretary in accord-
ance with section 1373 of this title, or in lieu 
of such permits, authorizations may be grant-
ed therefor under section 1387 of this title, sub-
ject to regulations prescribed under that sec-
tion by the Secretary without regard to sec-
tion 1373 of this title. Such authorizations 
may be granted under subchapter IV with re-
spect to purse seine fishing for yellowfin tuna 
in the eastern tropical Pacific Ocean, subject 
to regulations prescribed under that sub-
chapter by the Secretary without regard to 

section 1373 of this title. In any event it shall 
be the immediate goal that the incidental kill 
or incidental serious injury of marine mam-
mals permitted in the course of commercial 
fishing operations be reduced to insignificant 
levels approaching a zero mortality and seri-
ous injury rate. The Secretary of the Treasury 
shall ban the importation of commercial fish 
or products from fish which have been caught 
with commercial fishing technology which re-
sults in the incidental kill or incidental seri-
ous injury of ocean mammals in excess of 
United States standards. For purposes of ap-
plying the preceding sentence, the Secretary—

(A) shall insist on reasonable proof from 
the government of any nation from which 
fish or fish products will be exported to the 
United States of the effects on ocean mam-
mals of the commercial fishing technology 
in use for such fish or fish products exported 
from such nation to the United States; 

(B) in the case of yellowfin tuna harvested 
with purse seine nets in the eastern tropical 
Pacific Ocean, and products therefrom, to be 
exported to the United States, shall require 
that the government of the exporting nation 
provide documentary evidence that—

(i)(I) the tuna or products therefrom 
were not banned from importation under 
this paragraph before the effective date of 
section 4 of the International Dolphin Con-
servation Program Act; or 

(II) the tuna or products therefrom were 
harvested after the effective date of sec-
tion 4 of the International Dolphin Con-
servation Program Act by vessels of a na-
tion which participates in the Inter-
national Dolphin Conservation Program, 
and such harvesting nation is either a 
member of the Inter-American Tropical 
Tuna Commission or has initiated (and 
within 6 months thereafter completed) all 
steps required of applicant nations, in ac-
cordance with article V, paragraph 3 of the 
Convention establishing the Inter-Amer-
ican Tropical Tuna Commission, to be-
come a member of that organization; 

(ii) such nation is meeting the obliga-
tions of the International Dolphin Con-
servation Program and the obligations of 
membership in the Inter-American Trop-
ical Tuna Commission, including all finan-
cial obligations; and 

(iii) the total dolphin mortality limits, 
and per-stock per-year dolphin mortality 
limits permitted for that nation’s vessels 
under the International Dolphin Conserva-
tion Program do not exceed the limits de-
termined for 1997, or for any year there-
after, consistent with the objective of pro-
gressively reducing dolphin mortality to a 
level approaching zero through the setting 
of annual limits and the goal of elimi-
nating dolphin mortality, and require-
ments of the International Dolphin Con-
servation Program;

(C) shall not accept such documentary evi-
dence if—

(i) the government of the harvesting na-
tion does not provide directly or authorize 
the Inter-American Tropical Tuna Com-
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mission to release complete and accurate 
information to the Secretary in a timely 
manner—

(I) to allow determination of compli-
ance with the International Dolphin 
Conservation Program; and 

(II) for the purposes of tracking and 
verifying compliance with the minimum 
requirements established by the Sec-
retary in regulations promulgated under 
section 1385(f) of this title; or

(ii) after taking into consideration such 
information, findings of the Inter-Amer-
ican Tropical Tuna Commission, and any 
other relevant information, including in-
formation that a nation is consistently 
failing to take enforcement actions on vio-
lations which diminish the effectiveness of 
the International Dolphin Conservation 
Program, the Secretary, in consultation 
with the Secretary of State, finds that the 
harvesting nation is not in compliance 
with the International Dolphin Conserva-
tion Program.

(D) shall require the government of any 
intermediary nation to certify and provide 
reasonable proof to the Secretary that it has 
not imported, within the preceding six 
months, any yellowfin tuna or yellowfin 
tuna products that are subject to a direct 
ban on importation to the United States 
under subparagraph (B); 

(E) shall, six months after importation of 
yellowfin tuna or tuna products has been 
banned under this section, certify such fact 
to the President, which certification shall be 
deemed to be a certification for the purposes 
of section 1978(a) of title 22 for as long as 
such ban is in effect; and 

(F)(i) except as provided in clause (ii), in 
the case of fish or products containing fish 
harvested by a nation whose fishing vessels 
engage in high seas driftnet fishing, shall re-
quire that the government of the exporting 
nation provide documentary evidence that 
the fish or fish product was not harvested 
with a large-scale driftnet in the South Pa-
cific Ocean after July 1, 1991, or in any other 
water of the high seas after January 1, 1993, 
and 

(ii) in the case of tuna or a product con-
taining tuna harvested by a nation whose 
fishing vessels engage in high seas driftnet 
fishing, shall require that the government of 
the exporting nation provide documentary 
evidence that the tuna or tuna product was 
not harvested with a large-scale driftnet 
anywhere on the high seas after July 1, 1991.

For purposes of subparagraph (F), the term 
‘‘driftnet’’ has the meaning given such term in 
section 4003 of the Driftnet Impact Moni-
toring, Assessment, and Control Act of 1987 (16 
U.S.C. 1822 note), except that, until January 1, 
1994, the term ‘‘driftnet’’ does not include the 
use in the northeast Atlantic Ocean of gillnets 
with a total length not to exceed five kilo-
meters if the use is in accordance with regula-
tions adopted by the European Community 
pursuant to the October 28, 1991, decision by 
the Council of Fisheries Ministers of the Com-
munity. 

(3)(A) The Secretary, on the basis of the best 
scientific evidence available and in consulta-
tion with the Marine Mammal Commission, is 
authorized and directed, from time to time, 
having due regard to the distribution, abun-
dance, breeding habits, and times and lines of 
migratory movements of such marine mam-
mals, to determine when, to what extent, if at 
all, and by what means, it is compatible with 
this chapter to waive the requirements of this 
section so as to allow taking, or importing of 
any marine mammal, or any marine mammal 
product, and to adopt suitable regulations, 
issue permits, and make determinations in ac-
cordance with sections 1372, 1373, 1374, and 1381 
of this title permitting and governing such 
taking and importing, in accordance with such 
determinations: Provided, however, That the 
Secretary, in making such determinations 
must be assured that the taking of such ma-
rine mammal is in accord with sound prin-
ciples of resource protection and conservation 
as provided in the purposes and policies of this 
chapter: Provided, further, however, That no 
marine mammal or no marine mammal prod-
uct may be imported into the United States 
unless the Secretary certifies that the pro-
gram for taking marine mammals in the coun-
try of origin is consistent with the provisions 
and policies of this chapter. Products of na-
tions not so certified may not be imported 
into the United States for any purpose, includ-
ing processing for exportation. 

(B) Except for scientific research purposes, 
photography for educational or commercial 
purposes, or enhancing the survival or recov-
ery of a species or stock as provided for in 
paragraph (1) of this subsection, or as provided 
for under paragraph (5) of this subsection, dur-
ing the moratorium no permit may be issued 
for the taking of any marine mammal which 
has been designated by the Secretary as de-
pleted, and no importation may be made of 
any such mammal. 

(4)(A) Except as provided in subparagraphs 
(B) and (C), the provisions of this chapter shall 
not apply to the use of measures—

(i) by the owner of fishing gear or catch, or 
an employee or agent of such owner, to deter 
a marine mammal from damaging the gear 
or catch; 

(ii) by the owner of other private property, 
or an agent, bailee, or employee of such 
owner, to deter a marine mammal from dam-
aging private property; 

(iii) by any person, to deter a marine 
mammal from endangering personal safety; 
or 

(iv) by a government employee, to deter a 
marine mammal from damaging public prop-
erty,

so long as such measures do not result in the 
death or serious injury of a marine mammal. 

(B) The Secretary shall, through consulta-
tion with appropriate experts, and after notice 
and opportunity for public comment, publish 
in the Federal Register a list of guidelines for 
use in safely deterring marine mammals. In 
the case of marine mammals listed as endan-
gered species or threatened species under the 
Endangered Species Act of 1973 [16 U.S.C. 1531 
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et seq.], the Secretary shall recommend spe-
cific measures which may be used to non-
lethally deter marine mammals. Actions to 
deter marine mammals consistent with such 
guidelines or specific measures shall not be a 
violation of this chapter. 

(C) If the Secretary determines, using the 
best scientific information available, that cer-
tain forms of deterrence have a significant ad-
verse effect on marine mammals, the Sec-
retary may prohibit such deterrent methods, 
after notice and opportunity for public com-
ment, through regulation under this chapter. 

(D) The authority to deter marine mammals 
pursuant to subparagraph (A) applies to all 
marine mammals, including all stocks des-
ignated as depleted under this chapter. 

(5)(A)(i) Except as provided by clause (ii), 
upon request therefor by citizens of the United 
States who engage in a specified activity 
(other than commercial fishing) within a spec-
ified geographical region, the Secretary shall 
allow, during periods of not more than five 
consecutive years each, the incidental, but not 
intentional, taking by citizens while engaging 
in that activity within that region of small 
numbers of marine mammals of a species or 
population stock if the Secretary, after notice 
(in the Federal Register and in newspapers of 
general circulation, and through appropriate 
electronic media, in the coastal areas that 
may be affected by such activity) and oppor-
tunity for public comment—

(I) finds that the total of such taking dur-
ing each five-year (or less) period concerned 
will have a negligible impact on such species 
or stock and will not have an unmitigable 
adverse impact on the availability of such 
species or stock for taking for subsistence 
uses pursuant to subsection (b) or section 
1379(f) of this title or, in the case of a coop-
erative agreement under both this chapter 
and the Whaling Convention Act of 1949 (16 
U.S.C. 916 et seq.), pursuant to section 
1382(c) of this title; and 

(II) prescribes regulations setting forth—
(aa) permissible methods of taking pur-

suant to such activity, and other means of 
effecting the least practicable adverse im-
pact on such species or stock and its habi-
tat, paying particular attention to rook-
eries, mating grounds, and areas of similar 
significance, and on the availability of 
such species or stock for subsistence uses; 
and 

(bb) requirements pertaining to the mon-
itoring and reporting of such taking.

(ii) In the case of a military readiness activ-
ity (as defined in section 315(f) of the Bob 
Stump National Defense Authorization Act for 
Fiscal Year 2003 (Public Law 107–314; 16 U.S.C. 
703 note), clause (i) shall be applied—

(I) in the matter preceding clause (I), by 
substituting ‘‘seven consecutive years’’ for 
‘‘five consecutive years’’; and 

(II) in clause (I), by substituting ‘‘seven-
year’’ for ‘‘five-year’’.

(iii) For a military readiness activity (as de-
fined in section 315(f) of Public Law 107–314; 16 
U.S.C. 703 note), a determination of ‘‘least 

practicable adverse impact on such species or 
stock’’ under clause (i)(II)(aa) shall include 
consideration of personnel safety, practicality 
of implementation, and impact on the effec-
tiveness of the military readiness activity. Be-
fore making the required determination, the 
Secretary shall consult with the Department 
of Defense regarding personnel safety, practi-
cality of implementation, and impact on the 
effectiveness of the military readiness activ-
ity. 

(iv) Notwithstanding clause (i), for any au-
thorization affecting a military readiness ac-
tivity (as defined in section 315(f) of Public 
Law 107–314; 16 U.S.C. 703 note), the Secretary 
shall publish the notice required by such 
clause only in the Federal Register. 

(B) The Secretary shall withdraw, or suspend 
for a time certain (either on an individual or 
class basis, as appropriate) the permission to 
take marine mammals under subparagraph (A) 
pursuant to a specified activity within a speci-
fied geographical region if the Secretary finds, 
after notice and opportunity for public com-
ment (as required under subparagraph (A) un-
less subparagraph (C)(i) applies), that—

(i) the regulations prescribed under sub-
paragraph (A) regarding methods of taking, 
monitoring, or reporting are not being sub-
stantially complied with by a person engag-
ing in such activity; or 

(ii) the taking allowed under subparagraph 
(A) pursuant to one or more activities with-
in one or more regions is having, or may 
have, more than a negligible impact on the 
species or stock concerned.

(C)(i) The requirement for notice and oppor-
tunity for public comment in subparagraph (B) 
shall not apply in the case of a suspension of 
permission to take if the Secretary determines 
that an emergency exists which poses a sig-
nificant risk to the well-being of the species or 
stock concerned. 

(ii) Sections 1373 and 1374 of this title shall 
not apply to the taking of marine mammals 
under the authority of this paragraph. 

(D)(i) Upon request therefor by citizens of 
the United States who engage in a specified 
activity (other than commercial fishing) with-
in a specific geographic region, the Secretary 
shall authorize, for periods of not more than 1 
year, subject to such conditions as the Sec-
retary may specify, the incidental, but not in-
tentional, taking by harassment of small num-
bers of marine mammals of a species or popu-
lation stock by such citizens while engaging in 
that activity within that region if the Sec-
retary finds that such harassment during each 
period concerned—

(I) will have a negligible impact on such 
species or stock, and 

(II) will not have an unmitigable adverse 
impact on the availability of such species or 
stock for taking for subsistence uses pursu-
ant to subsection (b), or section 1379(f) of 
this title or pursuant to a cooperative agree-
ment under section 1388 of this title.

(ii) The authorization for such activity shall 
prescribe, where applicable—

(I) permissible methods of taking by har-
assment pursuant to such activity, and 
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1 So in original. Probably should be a reference to cl. (ii)(I). 

other means of effecting the least prac-
ticable impact on such species or stock and 
its habitat, paying particular attention to 
rookeries, mating grounds, and areas of 
similar significance, and on the availability 
of such species or stock for taking for sub-
sistence uses pursuant to subsection (b) or 
section 1379(f) of this title or pursuant to a 
cooperative agreement under section 1388 of 
this title, 

(II) the measures that the Secretary deter-
mines are necessary to ensure no 
unmitigable adverse impact on the avail-
ability of the species or stock for taking for 
subsistence uses pursuant to subsection (b) 
or section 1379(f) of this title or pursuant to 
a cooperative agreement under section 1388 
of this title, and 

(III) requirements pertaining to the moni-
toring and reporting of such taking by har-
assment, including requirements for the 
independent peer review of proposed moni-
toring plans or other research proposals 
where the proposed activity may affect the 
availability of a species or stock for taking 
for subsistence uses pursuant to subsection 
(b) or section 1379(f) of this title or pursuant 
to a cooperative agreement under section 
1388 of this title.

(iii) The Secretary shall publish a proposed 
authorization not later than 45 days after re-
ceiving an application under this subpara-
graph and request public comment through 
notice in the Federal Register, newspapers of 
general circulation, and appropriate electronic 
media and to all locally affected communities 
for a period of 30 days after publication. Not 
later than 45 days after the close of the public 
comment period, if the Secretary makes the 
findings set forth in clause (i), the Secretary 
shall issue an authorization with appropriate 
conditions to meet the requirements of clause 
(ii). 

(iv) The Secretary shall modify, suspend, or 
revoke an authorization if the Secretary finds 
that the provisions of clauses (i) or (ii) are not 
being met. 

(v) A person conducting an activity for 
which an authorization has been granted 
under this subparagraph shall not be subject 
to the penalties of this chapter for taking by 
harassment that occurs in compliance with 
such authorization. 

(vi) For a military readiness activity (as de-
fined in section 315(f) of Public Law 107–314; 16 
U.S.C. 703 note), a determination of ‘‘least 
practicable adverse impact on such species or 
stock’’ under clause (i)(I) 1 shall include con-
sideration of personnel safety, practicality of 
implementation, and impact on the effective-
ness of the military readiness activity. Before 
making the required determination, the Sec-
retary shall consult with the Department of 
Defense regarding personnel safety, practi-
cality of implementation, and impact on the 
effectiveness of the military readiness activ-
ity. 

(vii) Notwithstanding clause (iii), for any au-
thorization affecting a military readiness ac-

tivity (as defined in section 315(f) of Public 
Law 107–314; 16 U.S.C. 703 note), the Secretary 
shall publish the notice required by such 
clause only in the Federal Register. 

(E)(i) During any period of up to 3 consecu-
tive years, the Secretary shall allow the inci-
dental, but not the intentional, taking by per-
sons using vessels of the United States or ves-
sels which have valid fishing permits issued by 
the Secretary in accordance with section 
1824(b) of this title, while engaging in commer-
cial fishing operations, of marine mammals 
from a species or stock designated as depleted 
because of its listing as an endangered species 
or threatened species under the Endangered 
Species Act of 1973 (16 U.S.C. 1531 et seq.) if the 
Secretary, after notice and opportunity for 
public comment, determines that—

(I) the incidental mortality and serious in-
jury from commercial fisheries will have a 
negligible impact on such species or stock; 

(II) a recovery plan has been developed or 
is being developed for such species or stock 
pursuant to the Endangered Species Act of 
1973; and 

(III) where required under section 1387 of 
this title, a monitoring program is estab-
lished under subsection (d) of such section, 
vessels engaged in such fisheries are reg-
istered in accordance with such section, and 
a take reduction plan has been developed or 
is being developed for such species or stock.

(ii) Upon a determination by the Secretary 
that the requirements of clause (i) have been 
met, the Secretary shall publish in the Fed-
eral Register a list of those fisheries for which 
such determination was made, and, for vessels 
required to register under section 1387 of this 
title, shall issue an appropriate permit for 
each authorization granted under such section 
to vessels to which this paragraph applies. 
Vessels engaged in a fishery included in the 
notice published by the Secretary under this 
clause which are not required to register under 
section 1387 of this title shall not be subject to 
the penalties of this chapter for the incidental 
taking of marine mammals to which this para-
graph applies, so long as the owner or master 
of such vessel reports any incidental mortality 
or injury of such marine mammals to the Sec-
retary in accordance with section 1387 of this 
title. 

(iii) If, during the course of the commercial 
fishing season, the Secretary determines that 
the level of incidental mortality or serious in-
jury from commercial fisheries for which a de-
termination was made under clause (i) has re-
sulted or is likely to result in an impact that 
is more than negligible on the endangered or 
threatened species or stock, the Secretary 
shall use the emergency authority granted 
under section 1387 of this title to protect such 
species or stock, and may modify any permit 
granted under this paragraph as necessary. 

(iv) The Secretary may suspend for a time 
certain or revoke a permit granted under this 
subparagraph only if the Secretary determines 
that the conditions or limitations set forth in 
such permit are not being complied with. The 
Secretary may amend or modify, after notice 
and opportunity for public comment, the list 
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of fisheries published under clause (ii) when-
ever the Secretary determines there has been 
a significant change in the information or con-
ditions used to determine such list. 

(v) Sections 1373 and 1374 of this title shall 
not apply to the taking of marine mammals 
under the authority of this subparagraph. 

(vi) This subparagraph shall not govern the 
incidental taking of California sea otters and 
shall not be deemed to amend or repeal the 
Act of November 7, 1986 (Public Law 99–625; 100 
Stat. 3500). 

(F) Notwithstanding the provisions of this 
subsection, any authorization affecting a mili-
tary readiness activity (as defined in section 
315(f) of Public Law 107–314; 16 U.S.C. 703 note) 
shall not be subject to the following require-
ments: 

(i) In subparagraph (A), ‘‘within a specified 
geographical region’’ and ‘‘within that re-
gion of small numbers’’. 

(ii) In subparagraph (B), ‘‘within a speci-
fied geographical region’’ and ‘‘within one or 
more regions’’. 

(iii) In subparagraph (D), ‘‘within a spe-
cific geographic region’’, ‘‘of small num-
bers’’, and ‘‘within that region’’.

(6)(A) A marine mammal product may be im-
ported into the United States if the product—

(i) was legally possessed and exported by 
any citizen of the United States in conjunc-
tion with travel outside the United States, 
provided that the product is imported into 
the United States by the same person upon 
the termination of travel; 

(ii) was acquired outside of the United 
States as part of a cultural exchange by an 
Indian, Aleut, or Eskimo residing in Alaska; 
or 

(iii) is owned by a Native inhabitant of 
Russia, Canada, or Greenland and is im-
ported for noncommercial purposes in con-
junction with travel within the United 
States or as part of a cultural exchange with 
an Indian, Aleut, or Eskimo residing in Alas-
ka.

(B) For the purposes of this paragraph, the 
term—

(i) ‘‘Native inhabitant of Russia, Canada, 
or Greenland’’ means a person residing in 
Russia, Canada, or Greenland who is related 
by blood, is a member of the same clan or 
ethnological grouping, or shares a common 
heritage with an Indian, Aleut, or Eskimo 
residing in Alaska; and 

(ii) ‘‘cultural exchange’’ means the sharing 
or exchange of ideas, information, gifts, 
clothing, or handicrafts between an Indian, 
Aleut, or Eskimo residing in Alaska and a 
Native inhabitant of Russia, Canada, or 
Greenland, including rendering of raw ma-
rine mammal parts as part of such exchange 
into clothing or handicrafts through carv-
ing, painting, sewing, or decorating. 

(b) Exemptions for Alaskan natives 

Except as provided in section 1379 of this title, 
the provisions of this chapter shall not apply 
with respect to the taking of any marine mam-
mal by any Indian, Aleut, or Eskimo who resides 

in Alaska and who dwells on the coast of the 
North Pacific Ocean or the Arctic Ocean if such 
taking—

(1) is for subsistence purposes; or 
(2) is done for purposes of creating and sell-

ing authentic native articles of handicrafts 
and clothing: Provided, That only authentic 
native articles of handicrafts and clothing 
may be sold in interstate commerce: And pro-

vided further, That any edible portion of ma-
rine mammals may be sold in native villages 
and towns in Alaska or for native consump-
tion. For the purposes of this subsection, the 
term ‘‘authentic native articles of handicrafts 
and clothing’’ means items composed wholly 
or in some significant respect of natural mate-
rials, and which are produced, decorated, or 
fashioned in the exercise of traditional native 
handicrafts without the use of pantographs, 
multiple carvers, or other mass copying de-
vices. Traditional native handicrafts include, 
but are not limited to weaving, carving, 
stitching, sewing, lacing, beading, drawing and 
painting; and 

(3) in each case, is not accomplished in a 
wasteful manner.

Notwithstanding the preceding provisions of 
this subsection, when, under this chapter, the 
Secretary determines any species or stock of 
marine mammal subject to taking by Indians, 
Aleuts, or Eskimos to be depleted, he may pre-
scribe regulations upon the taking of such ma-
rine mammals by any Indian, Aleut, or Eskimo 
described in this subsection. Such regulations 
may be established with reference to species or 
stocks, geographical description of the area in-
cluded, the season for taking, or any other fac-
tors related to the reason for establishing such 
regulations and consistent with the purposes of 
this chapter. Such regulations shall be pre-
scribed after notice and hearing required by sec-
tion 1373 of this title and shall be removed as 
soon as the Secretary determines that the need 
for their imposition has disappeared. In promul-
gating any regulation or making any assess-
ment pursuant to a hearing or proceeding under 
this subsection or section 1386(b)(2) of this title, 
or in making any determination of depletion 
under this subsection or finding regarding 
unmitigable adverse impacts under subsection 
(a)(5) that affects stocks or persons to which 
this subsection applies, the Secretary shall be 
responsible for demonstrating that such regula-
tion, assessment, determination, or finding is 
supported by substantial evidence on the basis 
of the record as a whole. The preceding sentence 
shall only be applicable in an action brought by 
one or more Alaska Native organizations rep-
resenting persons to which this subsection ap-
plies. 

(c) Taking in defense of self or others 

It shall not be a violation of this chapter to 
take a marine mammal if such taking is immi-
nently necessary in self-defense or to save the 
life of a person in immediate danger, and such 
taking is reported to the Secretary within 48 
hours. The Secretary may seize and dispose of 
any carcass. 

(d) Good Samaritan exemption 

It shall not be a violation of this chapter to 
take a marine mammal if—
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(1) such taking is imminently necessary to 
avoid serious injury, additional injury, or 
death to a marine mammal entangled in fish-
ing gear or debris; 

(2) reasonable care is taken to ensure the 
safe release of the marine mammal, taking 
into consideration the equipment, expertise, 
and conditions at hand; 

(3) reasonable care is exercised to prevent 
any further injury to the marine mammal; and 

(4) such taking is reported to the Secretary 
within 48 hours. 

(e) Chapter not to apply to incidental takings by 
United States citizens employed on foreign 
vessels outside United States EEZ 

The provisions of this chapter shall not apply 
to a citizen of the United States who inciden-
tally takes any marine mammal during fishing 
operations outside the United States exclusive 
economic zone (as defined in section 1802 of this 
title) when employed on a foreign fishing vessel 
of a harvesting nation which is in compliance 
with the International Dolphin Conservation 
Program. 

(f) Exemption of actions necessary for national 
defense 

(1) The Secretary of Defense, after conferring 
with the Secretary of Commerce, the Secretary 
of the Interior, or both, as appropriate, may ex-
empt any action or category of actions under-
taken by the Department of Defense or its com-
ponents from compliance with any requirement 
of this chapter, if the Secretary determines that 
it is necessary for national defense. 

(2) An exemption granted under this sub-
section—

(A) subject to subparagraph (B), shall be ef-
fective for a period specified by the Secretary 
of Defense; and 

(B) shall not be effective for more than 2 
years.

(3)(A) The Secretary of Defense may issue ad-
ditional exemptions under this subsection for 
the same action or category of actions, after—

(i) conferring with the Secretary of Com-
merce, the Secretary of the Interior, or both 
as appropriate; and 

(ii) making a new determination that the ad-
ditional exemption is necessary for national 
defense.

(B) Each additional exemption under this 
paragraph shall be effective for a period speci-
fied by the Secretary of Defense, of not more 
than 2 years. 

(4) Not later than 30 days after issuing an ex-
emption under paragraph (1) or an additional ex-
emption under paragraph (3), the Secretary of 
Defense shall submit to the Committee on 
Armed Services of the House of Representatives 
and the Committee on Armed Services of the 
Senate notice describing the exemption and the 
reasons therefor. The notice may be provided in 
classified form if the Secretary of Defense deter-
mines that use of the classified form is nec-
essary for reasons of national security. 

(Pub. L. 92–522, title I, § 101, Oct. 21, 1972, 86 Stat. 
1029; Pub. L. 93–205, § 13(e)(2), Dec. 28, 1973, 87 
Stat. 903; Pub. L. 97–58, § 2, Oct. 9, 1981, 95 Stat. 

979; Pub. L. 98–364, title I, § 101, July 17, 1984, 98 
Stat. 440; Pub. L. 99–659, title IV, § 411(a), Nov. 14, 
1986, 100 Stat. 3741; Pub. L. 100–711, §§ 4(a), 5(c), 
(e)(1), Nov. 23, 1988, 102 Stat. 4765, 4769, 4771; Pub. 
L. 101–627, title IX, § 901(g), Nov. 28, 1990, 104 
Stat. 4467; Pub. L. 102–582, title I, § 103, title IV, 
§ 401(b), Nov. 2, 1992, 106 Stat. 4903, 4909; Pub. L. 
103–238, § 4, Apr. 30, 1994, 108 Stat. 532; Pub. L. 
104–208, div. A, title I, § 101(a) [title II, § 211(b)], 
Sept. 30, 1996, 110 Stat. 3009, 3009–41; Pub. L. 
105–18, title II, § 2003, June 12, 1997, 111 Stat. 174; 
Pub. L. 105–42, § 4(a)–(c), Aug. 15, 1997, 111 Stat. 
1123, 1124; Pub. L. 108–136, div. A, title III, 
§ 319(b), (c), Nov. 24, 2003, 117 Stat. 1434; Pub. L. 
115–232, div. A, title III, § 316, Aug. 13, 2018, 132 
Stat. 1714.)

Editorial Notes 

REFERENCES IN TEXT 

The effective date of this chapter, referred to in sub-
sec. (a), means the effective date of Pub. L. 92–522. See 
section 4 of Pub. L. 92–522, set out as an Effective Date 
note under section 1361 of this title. 

For effective date of section 4 of the International 
Dolphin Conservation Program Act [Pub. L. 105–42], re-
ferred to in subsec. (a)(2)(B)(i), see section 8 of Pub. L. 
105–42 set out as an Effective Date of 1997 Amendment 
note under section 1362 of this title. 

The Endangered Species Act of 1973, referred to in 
subsec. (a)(4)(B), (5)(E)(i), is Pub. L. 93–205, Dec. 28, 1973, 
87 Stat. 884, as amended, which is classified principally 
to chapter 35 (§ 1531 et seq.) of this title. For complete 
classification of this Act to the Code, see Short Title 
note set out under section 1531 of this title and Tables. 

The Whaling Convention Act of 1949, referred to in 
subsec. (a)(5)(A)(i)(I), is act Aug. 9, 1950, ch. 653, 64 Stat. 
421, as amended, which is classified generally to sub-
chapter II (§ 916 et seq.) of chapter 14 of this title. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 916 of this title 
and Tables. 

Act of November 7, 1986, referred to in subsec. 
(a)(5)(E)(vi), is Pub. L. 99–625, Nov. 7, 1986, 100 Stat. 3500, 
which amended section 718b of this title and provisions 
listed in a table of National Wildlife Refuges set out 
under section 668dd of this title and enacted provisions 
set out as a note under section 1536 of this title. For 
complete classification of this Act to the Code, see Ta-
bles. 

AMENDMENTS 

2018—Subsec. (a)(5)(A)(i). Pub. L. 115–232, § 316(1), sub-
stituted ‘‘Except as provided by clause (ii), upon re-
quest’’ for ‘‘Upon request’’ in introductory provisions. 

Subsec. (a)(5)(A)(ii) to (iv). Pub. L. 115–232, § 316(2), (3), 
added cl. (ii) and redesignated former cls. (ii) and (iii) 
as (iii) and (iv), respectively. 

2003—Subsec. (a)(5)(A). Pub. L. 108–136, § 319(c)(1), des-
ignated existing provisions as cl. (i), redesignated 
former cls. (i) and (ii) as subcls. (I) and (II), respec-
tively, redesignated former subcls. (I) and (II) of former 
cl. (ii) as items (aa) and (bb) of subcl. (II), respectively, 
and added cls. (ii) and (iii). 

Subsec. (a)(5)(D)(vi), (vii). Pub. L. 108–136, § 319(c)(2), 
added cls. (vi) and (vii). 

Subsec. (a)(5)(F). Pub. L. 108–136, § 319(c)(3), added sub-
par. (F). 

Subsec. (f). Pub. L. 108–136, § 319(b), added subsec. (f). 
1997—Subsec. (a)(2). Pub. L. 105–42, § 4(a), (b)(4), in in-

troductory provisions, inserted after first sentence 
‘‘Such authorizations may be granted under subchapter 
IV with respect to purse seine fishing for yellowfin 
tuna in the eastern tropical Pacific Ocean, subject to 
regulations prescribed under that subchapter by the 
Secretary without regard to section 1373 of this title.’’ 
and struck out ‘‘; provided that this goal shall be satis-
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fied in the case of the incidental taking of marine 
mammals in the course of purse seine fishing for yel-
lowfin tuna by a continuation of the application of the 
best marine mammal safety techniques and equipment 
that are economically and technologically practicable’’ 
after ‘‘serious injury rate’’ and, in closing provisions, 
substituted ‘‘For purposes of subparagraph (F)’’ for 
‘‘For purposes of subparagraph (E)’’. 

Subsec. (a)(2)(B). Pub. L. 105–42, § 4(b)(1), added sub-
par. (B) and struck out former subpar. (B) which con-
tained requirement that nations exporting yellowfin 
tuna harvested with purse seines in eastern tropical 
Pacific Ocean provide documentary evidence of adop-
tion of regulatory program governing incidental taking 
of other mammals and comparison of the average rates 
of incidental taking between harvesting nation and 
United States. 

Subsec. (a)(2)(C) to (F). Pub. L. 105–42, § 4(b)(2), (3), 
added subpar. (C) and redesignated former subpars. (C) 
to (E) as (D) to (F), respectively. 

Subsec. (d). Pub. L. 105–18 added subsec. (d). 
Subsec. (e). Pub. L. 105–42, § 4(c), added subsec. (e). 
1996—Subsec. (a)(5)(E)(i). Pub. L. 104–208 made tech-

nical amendment to reference in original act which ap-
pears in text as reference to section 1824(b) of this title. 

1994—Subsec. (a)(1). Pub. L. 103–238, § 4(a)(1), amended 
par. (1) generally. Prior to amendment, par. (1) read as 
follows: ‘‘Consistent with the provisions of section 1374 
of this title, permits may be issued by the Secretary for 
taking and importation for purposes of scientific re-
search, public display, or enhancing the survival or re-
covery of a species or stock if—

‘‘(A) the taking proposed in the application for any 
such permit, or 

‘‘(B) the importation proposed to be made, 
is first reviewed by the Marine Mammal Commission 
and the Committee of Scientific Advisors on Marine 
Mammals established under subchapter III of this chap-
ter. The Commission and Committee shall recommend 
any proposed taking or importation which is consistent 
with the purposes and policies of section 1361 of this 
title. The Secretary shall, if he grants approval for im-
portation, issue to the importer concerned a certificate 
to that effect which shall be in such form as the Sec-
retary of the Treasury prescribes and such importation 
may be made upon presentation of the certificate to 
the customs officer concerned.’’

Subsec. (a)(2). Pub. L. 103–238, § 4(a)(2), inserted before 
period at end of first sentence ‘‘, or in lieu of such per-
mits, authorizations may be granted therefor under 
section 1387 of this title, subject to regulations pre-
scribed under that section by the Secretary without re-
gard to section 1373 of this title’’. 

Subsec. (a)(3)(B). Pub. L. 103–238, § 4(a)(3), inserted 
‘‘, photography for educational or commercial pur-
poses,’’ after ‘‘purposes’’ and ‘‘or as provided for under 
paragraph (5) of this subsection,’’ after ‘‘subsection,’’. 

Subsec. (a)(4). Pub. L. 103–238, § 4(a)(4), amended par. 
(4) generally. Prior to amendment, par. (4) read as fol-
lows: 

‘‘(4)(A) During any period of five consecutive years, 
the Secretary shall allow the incidental, but not the in-
tentional, taking, by citizens of the United States 
while engaging in commercial fishing operations, of 
small numbers of marine mammals of a species or pop-
ulation stock that is not depleted if the Secretary, 
after notice and opportunity for public comment—

‘‘(i) finds that the total of such taking during such 
five-year period will have a negligible impact on such 
species or stock; and 

‘‘(ii) provides guidelines pertaining to the establish-
ment of a cooperative system among the fishermen 
involved for the monitoring of such taking. 
‘‘(B) The Secretary shall withdraw, or suspend for a 

time certain, the permission to take marine mammals 
under subparagraph (A) if the Secretary finds, after no-
tice and opportunity for public comment, that—

‘‘(i) the taking allowed under subparagraph (A) is 
having more than a negligible impact on the species 
or stock concerned; or 

‘‘(ii) the policies, purposes and goals of this chapter 
would be better served through the application of this 
title without regard to this subsection. 

Sections 1373 and 1374 of this title shall not apply to the 
taking of marine mammals under the authority of this 
paragraph.’’

Subsec. (a)(5)(D), (E). Pub. L. 103–238, § 4(a)(5), added 
subpars. (D) and (E). 

Subsec. (a)(6). Pub. L. 103–238, § 4(a)(6), added par. (6). 
Subsec. (b). Pub. L. 103–238, § 4(b), inserted at end ‘‘In 

promulgating any regulation or making any assess-
ment pursuant to a hearing or proceeding under this 
subsection or section 1386(b)(2) of this title, or in mak-
ing any determination of depletion under this sub-
section or finding regarding unmitigable adverse im-
pacts under subsection (a)(5) that affects stocks or per-
sons to which this subsection applies, the Secretary 
shall be responsible for demonstrating that such regu-
lation, assessment, determination, or finding is sup-
ported by substantial evidence on the basis of the 
record as a whole. The preceding sentence shall only be 
applicable in an action brought by one or more Alaska 
Native organizations representing persons to which 
this subsection applies.’’

Subsec. (c). Pub. L. 103–238, § 4(c), amended subsec. (c) 
generally. Prior to amendment, subsec. (c) read as fol-
lows: ‘‘In order to minimize undue economic hardship 
to persons subject to this chapter, other than those en-
gaged in commercial fishing operations referred to in 
subsection (a)(2) of this section, the Secretary, upon 
any such person filing an application with him and 
upon filing such information as the Secretary may re-
quire showing, to his satisfaction, such hardship, may 
exempt such person or class of persons from provisions 
of this chapter for no more than one year from October 
21, 1972, as he determines to be appropriate.’’

1992—Subsec. (a)(2). Pub. L. 102–582, § 103(2), inserted 
before period at end ‘‘, except that, until January 1, 
1994, the term ‘driftnet’ does not include the use in the 
northeast Atlantic Ocean of gillnets with a total length 
not to exceed five kilometers if the use is in accordance 
with regulations adopted by the European Community 
pursuant to the October 28, 1991, decision by the Coun-
cil of Fisheries Ministers of the Community’’. 

Subsec. (a)(2)(C). Pub. L. 102–582, § 401(b), amended 
subpar. (C) generally. Prior to amendment, subpar. (C) 
read as follows: ‘‘shall require the government of any 
intermediary nation from which yellowfin tuna or tuna 
products will be exported to the United States to cer-
tify and provide reasonable proof that it has acted to 
prohibit the importation of such tuna and tuna prod-
ucts from any nation from which direct export to the 
United States of such tuna and tuna products is banned 
under this section within sixty days following the effec-
tive date of such ban on importation to the United 
States;’’. 

Subsec. (a)(2)(E)(i). Pub. L. 102–582, § 103(1), sub-
stituted ‘‘January 1, 1993’’ for ‘‘July 1, 1992’’. 

1990—Subsec. (a)(2). Pub. L. 101–627 added subpar. (E) 
and concluding provisions. 

1988—Subsec. (a)(1). Pub. L. 100–711, § 5(c), which di-
rected that par. (1) be amended generally to read as fol-
lows: ‘‘(1) Consistent with the provisions of section 1374 
of this title, permits may be issued by the Secretary for 
taking and importation for purposes of scientific re-
search, public display, or enhancing the survival or re-
covery of a species or stock if—’’, was executed as the 
probable intent of Congress by substituting such provi-
sions for provisions of par. (1) before subpar. (A) which 
read as follows: ‘‘Permits may be issued by the Sec-
retary for taking and importation for purposes of sci-
entific research and for public display if—’’. 

Subsec. (a)(2). Pub. L. 100–711, § 4(a), inserted provi-
sions at end of subpar. (B) relating to finding by Sec-
retary that regulatory program, or average rate of inci-
dental taking by vessels, of harvesting nation is com-
parable to that of United States, and added subpars. (C) 
and (D). 

Subsec. (a)(3)(B). Pub. L. 100–711, § 5(e)(1), inserted ‘‘or 
enhancing the survival or recovery of a species or 
stock’’ after ‘‘scientific research purposes’’. 
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1986—Subsec. (a)(5)(A). Pub. L. 99–659, § 411(a)(1), in 
provisions preceding cl. (i) struck out ‘‘that is not de-
pleted’’ after ‘‘population stock’’. 

Subsec. (a)(5)(A)(i). Pub. L. 99–659, § 411(a)(2), sub-
stituted ‘‘will not have an unmitigable adverse impact’’ 
for ‘‘its habitat, and’’, and inserted ‘‘or, in the case of 
a cooperative agreement under both this chapter and 
the Whaling Convention Act of 1949 (16 U.S.C. 916 et 
seq.), pursuant to section 1382(c) of this title’’. 

Subsec. (a)(5)(A)(ii)(I). Pub. L. 99–659, § 411(a)(3), in-
serted ‘‘, and on the availability of such species or 
stock for subsistence uses’’. 

1984—Subsec. (a)(2). Pub. L. 98–364 amended last sen-
tence generally, restating existing provisions in cl. (A) 
and adding cl. (B). 

1981—Subsec. (a)(2). Pub. L. 97–58, § 2(1)(A), provided 
that the immediate goal of reducing to insignificant 
levels approaching a zero mortality and serious injury 
rate the incidental kill or serious injury of marine 
mammals permitted in the course of commercial fish-
ing operations be satisfied in the case of purse seine 
fishing for yellowfin tuna by a continuation of the ap-
plication of the best marine mammal safety techniques 
and equipment that are economically and techno-
logically practicable. 

Subsec. (a)(3)(B). Pub. L. 97–58, § 2(1)(B), struck out 
‘‘is classified as belonging to an endangered species or 
threatened species pursuant to the Endangered Species 
Act of 1973 or’’ after ‘‘the taking of any marine mam-
mal which’’. 

Subsec. (a)(4), (5). Pub. L. 97–58, § 2(1)(C), added pars. 
(4) and (5). 

Subsec. (b). Pub. L. 97–58, § 2(2), substituted ‘‘Except 
as provided in section 1379 of this title, the provisions 
of this chapter shall not apply with respect to the tak-
ing of any marine mammal by any Indian, Aleut, or Es-
kimo who resides in Alaska and’’ for ‘‘The provisions of 
this chapter shall not apply with respect to the taking 
of any marine mammal by any Indian, Aleut, or Es-
kimo’’ in provisions preceding par. (1) and, in par. (1), 
substituted ‘‘is for subsistence purposes; or’’ for ‘‘is for 
subsistence purposes by Alaskan natives who reside in 
Alaska, or’’. 

1973—Subsec. (a)(3)(B). Pub. L. 93–205 substituted ‘‘or 
threatened species pursuant to the Endangered Species 
Act of 1973’’ for ‘‘pursuant to the Endangered Species 
Conservation Act of 1969’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1997 AMENDMENT 

For effective date of amendment by Pub. L. 105–42, 
see section 8 of Pub. L. 105–42, set out as a note under 
section 1362 of this title. 

EFFECTIVE DATE OF 1996 AMENDMENT 

Pub. L. 104–208, div. A, title I, § 101(a) [title II, 
§ 211(b)], Sept. 30, 1996, 110 Stat. 3009, 3009–41, provided 
that the amendment made by that section is effective 
15 days after Oct. 11, 1996. 

EFFECTIVE DATE OF 1973 AMENDMENT 

Amendment by Pub. L. 93–205 effective Dec. 28, 1973, 
see section 16 of Pub. L. 93–205, set out as an Effective 
Date note under section 1531 of this title. 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

TERMINATION OF ADVISORY COMMITTEES 

Advisory committees in existence on Jan. 5, 1973, to 
terminate not later than the expiration of the 2-year 
period following Jan. 5, 1973, unless, in the case of a 
committee established by the President or an officer of 
the Federal Government, such committee is renewed by 
appropriate action prior to the expiration of such 2-

year period, or in the case of a committee established 
by the Congress, its duration is otherwise provided by 
law. See section 14 of Pub. L. 92–463, Oct. 6, 1972, 86 
Stat. 776, set out in the Appendix to Title 5, Govern-
ment Organization and Employees. 

§ 1372. Prohibitions 

(a) Taking 

Except as provided in sections 1371, 1373, 1374, 
1379, 1381, 1383, 1383a, and 1387 of this title and 
subchapter V, it is unlawful—

(1) for any person subject to the jurisdiction 
of the United States or any vessel or other 
conveyance subject to the jurisdiction of the 
United States to take any marine mammal on 
the high seas; 

(2) except as expressly provided for by an 
international treaty, convention, or agree-
ment to which the United States is a party 
and which was entered into before the effec-
tive date of this subchapter or by any statute 
implementing any such treaty, convention, or 
agreement—

(A) for any person or vessel or other con-
veyance to take any marine mammal in wa-
ters or on lands under the jurisdiction of the 
United States; or 

(B) for any person to use any port, harbor, 
or other place under the jurisdiction of the 
United States to take or import marine 
mammals or marine mammal products; and

(3) for any person, with respect to any ma-
rine mammal taken in violation of this sub-
chapter, to possess that mammal or any prod-
uct from that mammal; 

(4) for any person to transport, purchase, 
sell, export, or offer to purchase, sell, or ex-
port any marine mammal or marine mammal 
product—

(A) that is taken in violation of this chap-
ter; or 

(B) for any purpose other than public dis-
play, scientific research, or enhancing the 
survival of a species or stock as provided for 
under subsection 1374(c) of this title; and

(5) for any person to use, in a commercial 
fishery, any means or methods of fishing in 
contravention of any regulations or limita-
tions, issued by the Secretary for that fishery 
to achieve the purposes of this chapter. 

(b) Importation of pregnant or nursing mam-
mals; depleted species or stock; inhumane 
taking 

Except pursuant to a permit for scientific re-
search, or for enhancing the survival or recovery 
of a species or stock, issued under section 1374(c) 
of this title, it is unlawful to import into the 
United States any marine mammal if such mam-
mal was—

(1) pregnant at the time of taking; 
(2) nursing at the time of taking, or less 

than eight months old, whichever occurs later; 
(3) taken from a species or population stock 

which the Secretary has, by regulation pub-
lished in the Federal Register, designated as a 
depleted species or stock; or 

(4) taken in a manner deemed inhumane by 
the Secretary.

Notwithstanding the provisions of paragraphs (1) 
and (2), the Secretary may issue a permit for the 
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importation of a marine mammal, if the Sec-
retary determines that such importation is nec-
essary for the protection or welfare of the ani-
mal. 

(c) Importation of illegally taken mammals 

It is unlawful to import into the United States 
any of the following: 

(1) Any marine mammal which was—
(A) taken in violation of this subchapter; 

or 
(B) taken in another country in violation 

of the law of that country.

(2) Any marine mammal product if—
(A) the importation into the United States 

of the marine mammal from which such 
product is made is unlawful under paragraph 
(1) of this subsection; or 

(B) the sale in commerce of such product 
in the country of origin of the product is il-
legal;

(3) Any fish, whether fresh, frozen, or other-
wise prepared, if such fish was caught in a 
manner which the Secretary has proscribed for 
persons subject to the jurisdiction of the 
United States, whether or not any marine 
mammals were in fact taken incident to the 
catching of the fish. 

(d) Nonapplicability of prohibitions 

Subsections (b) and (c) of this section shall not 
apply—

(1) in the case of marine mammals or marine 
mammal products, as the case may be, to 
which subsection (b)(3) of this section applies, 
to such items imported into the United States 
before the date on which the Secretary pub-
lishes notice in the Federal Register of his 
proposed rulemaking with respect to the des-
ignation of the species or stock concerned as 
depleted; or 

(2) in the case of marine mammals or marine 
mammal products to which subsection 
(c)(1)(B) or (c)(2)(B) of this section applies, to 
articles imported into the United States be-
fore the effective date of the foreign law mak-
ing the taking or sale, as the case may be, of 
such marine mammals or marine mammal 
products unlawful. 

(e) Retroactive effect 

This chapter shall not apply with respect to 
any marine mammal taken before the effective 
date of this chapter, or to any marine mammal 
product consisting of, or composed in whole or 
in part of, any marine mammal taken before 
such date. 

(f) Commercial taking of whales 

It is unlawful for any person or vessel or other 
conveyance to take any species of whale inci-
dent to commercial whaling in waters subject to 
the jurisdiction of the United States. 

(Pub. L. 92–522, title I, § 102, Oct. 21, 1972, 86 Stat. 
1032; Pub. L. 93–205, § 13(e)(3), Dec. 28, 1973, 87 
Stat. 903; Pub. L. 95–136, § 4, Oct. 18, 1977, 91 Stat. 
1167; Pub. L. 97–58, § 3(a), Oct. 9, 1981, 95 Stat. 981; 
Pub. L. 100–711, §§ 2(b), 5(b), (e)(2), Nov. 23, 1988, 
102 Stat. 4763, 4769, 4771; Pub. L. 102–587, title III, 
§ 3004(a)(1), Nov. 4, 1992, 106 Stat. 5067; Pub. L. 
103–238, §§ 5(a), 13(c), 24(c)(9), Apr. 30, 1994, 108 
Stat. 536, 558, 566.)

Editorial Notes 

REFERENCES IN TEXT 

The effective date of this subchapter, referred to in 
subsec. (a)(2), means the effective date of title I of Pub. 
L. 92–522. See section 4 of Pub. L. 92–522, set out as an 
Effective Date note under section 1361 of this title. 

The effective date of this chapter referred to in sub-
sec. (e), means the effective date of Pub. L. 92–522. See 
section 4 of Pub. L. 92–522, set out as an Effective Date 
note under section 1361 of this title. 

AMENDMENTS 

1994—Subsec. (a). Pub. L. 103–238, § 24(c)(9), which di-
rected technical amendment to reference to subchapter 
V of this chapter in introductory provisions to reflect 
renumbering of corresponding title of original act, 
could not be executed to text because of prior amend-
ment by section 13(c) of Pub. L. 103–238. See below. 

Pub. L. 103–238, § 13(c), in introductory provisions in-
serted reference to section 1387 of this title and made 
technical amendment to reference to subchapter V of 
this chapter to reflect renumbering of corresponding 
title of original act. 

Subsec. (a)(2)(B). Pub. L. 103–238, § 5(a)(1), substituted 
‘‘to take or import’’ for ‘‘for any purpose in any way 
connected with the taking or importation of’’. 

Subsec. (a)(4). Pub. L. 103–238, § 5(a)(2), substituted 
‘‘export, or offer to purchase, sell, or export’’ for ‘‘or 
offer to purchase or sell’’ and ‘‘product—’’ for ‘‘product; 
and’’ and added subpars. (A) and (B). 

1992—Subsec. (a). Pub. L. 102–587 inserted ‘‘or sub-
chapter V’’ in introductory provisions. 

1988—Subsec. (a). Pub. L. 100–711, § 2(b), substituted 
‘‘1383, and 1383a’’ for ‘‘and 1383’’. 

Subsec. (b). Pub. L. 100–711, § 5(e)(2), substituted ‘‘re-
search, or for enhancing the survival or recovery of a 
species or stock,’’ for ‘‘research’’. 

Pub. L. 100–711, § 5(b), inserted sentence at end au-
thorizing Secretary to issue permit for importation of 
marine mammal. 

1981—Subsec. (a). Pub. L. 97–58, § 3(a)(1), inserted ref-
erence to section 1379 of this title in the enumeration 
of sections preceding par. (1), redesignated par. (4) as 
(5), and revised as pars. (3) and (4) the provisions of 
former par. (3) amending those provisions so as to make 
it illegal for any person to possess a marine mammal, 
or any product from that mammal, and for any person 
to transport, purchase, sell, or offer to purchase or sell 
any marine mammal or marine mammal product. 

Subsec. (b)(3). Pub. L. 97–58, § 3(a)(2), struck out ‘‘or 
which has been listed as an endangered species or 
threatened species pursuant to the Endangered Species 
Act of 1973’’ after ‘‘designated as a depleted species or 
stock’’. 

Subsec. (d)(1). Pub. L. 97–58, § 3(b)(3), struck out ‘‘or 
endangered’’ after ‘‘concerned as depleted’’. 

1977—Subsec. (f). Pub. L. 95–136 added subsec. (f). 
1973—Subsec. (b)(3). Pub. L. 93–205 substituted ‘‘an en-

dangered species or threatened species pursuant to the 
Endangered Species Act of 1973’’ for ‘‘endangered under 
the Endangered Species Conservation Act of 1969’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1973 AMENDMENT 

Amendment by Pub. L. 93–205 effective Dec. 28, 1973, 
see section 16 of Pub. L. 93–205, set out as an Effective 
Date note under section 1531 of this title. 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

§ 1373. Regulations on taking of marine mammals 

(a) Necessity and appropriateness 

The Secretary, on the basis of the best sci-
entific evidence available and in consultation 
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with the Marine Mammal Commission, shall 
prescribe such regulations with respect to the 
taking and importing of animals from each spe-
cies of marine mammal (including regulations 
on the taking and importing of individuals with-
in population stocks) as he deems necessary and 
appropriate to insure that such taking will not 
be to the disadvantage of those species and pop-
ulation stocks and will be consistent with the 
purposes and policies set forth in section 1361 of 
this title. 

(b) Factors considered in prescribing regulations 

In prescribing such regulations, the Secretary 
shall give full consideration to all factors which 
may affect the extent to which such animals 
may be taken or imported, including but not 
limited to the effect of such regulations on—

(1) existing and future levels of marine mam-
mal species and population stocks; 

(2) existing international treaty and agree-
ment obligations of the United States; 

(3) the marine ecosystem and related envi-
ronmental considerations; 

(4) the conservation, development, and utili-
zation of fishery resources; and 

(5) the economic and technological feasi-
bility of implementation. 

(c) Allowable restrictions 

The regulations prescribed under subsection 
(a) of this section for any species or population 
stock of marine mammal may include, but are 
not limited to, restrictions with respect to—

(1) the number of animals which may be 
taken or imported in any calendar year pursu-
ant to permits issued under section 1374 of this 
title; 

(2) the age, size, or sex (or any combination 
of the foregoing) of animals which may be 
taken or imported, whether or not a quota pre-
scribed under paragraph (1) of this subsection 
applies with respect to such animals; 

(3) the season or other period of time within 
which animals may be taken or imported; 

(4) the manner and locations in which ani-
mals may be taken or imported; and 

(5) fishing techniques which have been found 
to cause undue fatalities to any species of ma-
rine mammal in a fishery. 

(d) Procedure 

Regulations prescribed to carry out this sec-
tion with respect to any species or stock of ma-
rine mammals must be made on the record after 
opportunity for an agency hearing on both the 
Secretary’s determination to waive the morato-
rium pursuant to section 1371(a)(3)(A) of this 
title and on such regulations, except that, in ad-
dition to any other requirements, imposed by 
law with respect to agency rulemaking, the Sec-
retary shall publish and make available to the 
public either before or concurrent with the pub-
lication of notice in the Federal Register of his 
intention to prescribe regulations under this 
section—

(1) a statement of the estimated existing lev-
els of the species and population stocks of the 
marine mammal concerned; 

(2) a statement of the expected impact of the 
proposed regulations on the optimum sustain-
able population of such species or population 
stock; 

(3) a statement describing the evidence be-
fore the Secretary upon which he proposes to 
base such regulations; and 

(4) any studies made by or for the Secretary 
or any recommendations made by or for the 
Secretary or the Marine Mammal Commission 
which relate to the establishment of such reg-
ulations. 

(e) Periodic review 

Any regulation prescribed pursuant to this 
section shall be periodically reviewed, and may 
be modified from time to time in such manner 
as the Secretary deems consistent with and nec-
essary to carry out the purposes of this chapter. 

(f) Report to Congress 

Within six months after the effective date of 
this chapter and every twelve months there-
after, the Secretary shall report to the public 
through publication in the Federal Register and 
to the Congress on the current status of all ma-
rine mammal species and population stocks sub-
ject to the provisions of this chapter. His report 
shall describe those actions taken and those 
measures believed necessary, including where 
appropriate, the issuance of permits pursuant to 
this subchapter to assure the well-being of such 
marine mammals. 

(Pub. L. 92–522, title I, § 103, Oct. 21, 1972, 86 Stat. 
1033.)

Editorial Notes 

REFERENCES IN TEXT 

The effective date of this chapter, referred to in sub-
sec. (f), means the effective date of Pub. L. 92–522, See 
section 4 of Pub. L. 92–522, set out as an Effective Date 
note under section 1361 of this title.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

TERMINATION OF REPORTING REQUIREMENTS 

For termination, effective May 15, 2000, of provisions 
in subsec. (f) of this section relating to the Secretary 
reporting to Congress on the current status of marine 
mammal species and population stocks subject to this 
chapter, see section 3003 of Pub. L. 104–66, as amended, 
set out as a note under section 1113 of Title 31, Money 
and Finance, and pages 54 and 107 of House Document 
No. 103–7. 

MARINE MAMMAL POPULATIONS REPORT 

Pub. L. 101–627, title XI, § 1101, Nov. 28, 1990, 104 Stat. 
4468, directed Secretary of Commerce, in consultation 
with Secretary of the Interior, to provide to Congress 
within 12 months after Nov. 28, 1990, a report assessing 
population sizes and trends of harbor seals, sea otters, 
California sea lions, and northern sea lions off the 
coast of the State of Washington; assessing the effec-
tiveness of 16 U.S.C. 1371(a)(3)(A) and 1379(h); and speci-
fying long range management plans for the species of 
marine mammals listed. 

§ 1374. Permits 

(a) Issuance 

The Secretary may issue permits which au-
thorize the taking or importation of any marine 
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1 So in original. Probably should be ‘‘section’’. 

mammal. Permits for the incidental taking of 
marine mammals in the course of commercial 
fishing operations may only be issued as specifi-
cally provided for in sections 1 1371(a)(5) or 1416 
of this title, or subsection (h) of this section. 

(b) Requisite provisions 

Any permit issued under this section shall—
(1) be consistent with any applicable regula-

tion established by the Secretary under sec-
tion 1373 of this title, and 

(2) specify—
(A) the number and kind of animals which 

are authorized to be taken or imported, 
(B) the location and manner (which man-

ner must be determined by the Secretary to 
be humane) in which they may be taken, or 
from which they may be imported, 

(C) the period during which the permit is 
valid, and 

(D) any other terms or conditions which 
the Secretary deems appropriate.

In any case in which an application for a permit 
cites as a reason for the proposed taking the 
overpopulation of a particular species or popu-
lation stock, the Secretary shall first consider 
whether or not it would be more desirable to 
transplant a number of animals (but not to ex-
ceed the number requested for taking in the ap-
plication) of that species or stock to a location 
not then inhabited by such species or stock but 
previously inhabited by such species or stock. 

(c) Importation for scientific research, public 
display, or enhancing survival or recovery of 
species or stock 

(1) Any permit issued by the Secretary which 
authorizes the taking or importation of a ma-
rine mammal for purposes of scientific research, 
public display, or enhancing the survival or re-
covery of a species or stock shall specify, in ad-
dition to the conditions required by subsection 
(b) of this section, the methods of capture, su-
pervision, care, and transportation which must 
be observed pursuant to such taking or importa-
tion. Any person authorized to take or import a 
marine mammal for purposes of scientific re-
search, public display, or enhancing the survival 
or recovery of a species or stock shall furnish to 
the Secretary a report on all activities carried 
out by him pursuant to that authority. 

(2)(A) A permit may be issued to take or im-
port a marine mammal for the purpose of public 
display only to a person which the Secretary de-
termines—

(i) offers a program for education or con-
servation purposes that is based on profes-
sionally recognized standards of the public dis-
play community; 

(ii) is registered or holds a license issued 
under 7 U.S.C. 2131 et seq.; and 

(iii) maintains facilities for the public dis-
play of marine mammals that are open to the 
public on a regularly scheduled basis and that 
access to such facilities is not limited or re-
stricted other than by charging of an admis-
sion fee.

(B) A permit under this paragraph shall grant 
to the person to which it is issued the right, 

without obtaining any additional permit or au-
thorization under this chapter, to—

(i) take, import, purchase, offer to purchase, 
possess, or transport the marine mammal that 
is the subject of the permit; and 

(ii) sell, export, or otherwise transfer posses-
sion of the marine mammal, or offer to sell, 
export, or otherwise transfer possession of the 
marine mammal—

(I) for the purpose of public display, to a 
person that meets the requirements of 
clauses (i), (ii), and (iii) of subparagraph (A); 

(II) for the purpose of scientific research, 
to a person that meets the requirements of 
paragraph (3); or 

(III) for the purpose of enhancing the sur-
vival or recovery of a species or stock, to a 
person that meets the requirements of para-
graph (4).

(C) A person to which a marine mammal is 
sold or exported or to which possession of a ma-
rine mammal is otherwise transferred under the 
authority of subparagraph (B) shall have the 
rights and responsibilities described in subpara-
graph (B) with respect to the marine mammal 
without obtaining any additional permit or au-
thorization under this chapter. Such responsibil-
ities shall be limited to—

(i) for the purpose of public display, the re-
sponsibility to meet the requirements of 
clauses (i), (ii), and (iii) of subparagraph (A), 

(ii) for the purpose of scientific research, the 
responsibility to meet the requirements of 
paragraph (3), and 

(iii) for the purpose of enhancing the sur-
vival or recovery of a species or stock, the re-
sponsibility to meet the requirements of para-
graph (4).

(D) If the Secretary—
(i) finds in concurrence with the Secretary 

of Agriculture, that a person that holds a per-
mit under this paragraph for a marine mam-
mal, or a person exercising rights under sub-
paragraph (C), no longer meets the require-
ments of subparagraph (A)(ii) and is not rea-
sonably likely to meet those requirements in 
the near future, or 

(ii) finds that a person that holds a permit 
under this paragraph for a marine mammal, or 
a person exercising rights under subparagraph 
(C), no longer meets the requirements of sub-
paragraph (A)(i) or (iii) and is not reasonably 
likely to meet those requirements in the near 
future,

the Secretary may revoke the permit in accord-
ance with subsection (e), seize the marine mam-
mal, or cooperate with other persons authorized 
to hold marine mammals under this chapter for 
disposition of the marine mammal. The Sec-
retary may recover from the person expenses in-
curred by the Secretary for that seizure. 

(E) No marine mammal held pursuant to a per-
mit issued under subparagraph (A), or by a per-
son exercising rights under subparagraph (C), 
may be sold, purchased, exported, or transported 
unless the Secretary is notified of such action 
no later than 15 days before such action, and 
such action is for purposes of public display, sci-
entific research, or enhancing the survival or re-
covery of a species or stock. The Secretary may 
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only require the notification to include the in-
formation required for the inventory established 
under paragraph (10). 

(3)(A) The Secretary may issue a permit under 
this paragraph for scientific research purposes 
to an applicant which submits with its permit 
application information indicating that the tak-
ing is required to further a bona fide scientific 
purpose. The Secretary may issue a permit 
under this paragraph before the end of the pub-
lic review and comment period required under 
subsection (d)(2) if delaying issuance of the per-
mit could result in injury to a species, stock, or 
individual, or in loss of unique research opportu-
nities. 

(B) No permit issued for purposes of scientific 
research shall authorize the lethal taking of a 
marine mammal unless the applicant dem-
onstrates that a nonlethal method of conducting 
the research is not feasible. The Secretary shall 
not issue a permit for research which involves 
the lethal taking of a marine mammal from a 
species or stock that is depleted, unless the Sec-
retary determines that the results of such re-
search will directly benefit that species or 
stock, or that such research fulfills a critically 
important research need. 

(C) Not later than 120 days after April 30, 1994, 
the Secretary shall issue a general authoriza-
tion and implementing regulations allowing 
bona fide scientific research that may result 
only in taking by Level B harassment of a ma-
rine mammal. Such authorization shall apply to 
persons which submit, by 60 days before com-
mencement of such research, a letter of intent 
via certified mail to the Secretary containing 
the following: 

(i) The species or stocks of marine mammals 
which may be harassed. 

(ii) The geographic location of the research. 
(iii) The period of time over which the re-

search will be conducted. 
(iv) The purpose of the research, including a 

description of how the definition of bona fide 
research as established under this chapter 
would apply. 

(v) Methods to be used to conduct the re-
search.

Not later than 30 days after receipt of a letter of 
intent to conduct scientific research under the 
general authorization, the Secretary shall issue 
a letter to the applicant confirming that the 
general authorization applies, or, if the proposed 
research is likely to result in the taking (includ-
ing Level A harassment) of a marine mammal, 
shall notify the applicant that subparagraph (A) 
applies. 

(4)(A) A permit may be issued for enhancing 
the survival or recovery of a species or stock 
only with respect to a species or stock for which 
the Secretary, after consultation with the Ma-
rine Mammal Commission and after notice and 
opportunity for public comment, has first deter-
mined that—

(i) taking or importation is likely to con-
tribute significantly to maintaining or in-
creasing distribution or numbers necessary to 
ensure the survival or recovery of the species 
or stock; and 

(ii) taking or importation is consistent (I) 
with any conservation plan adopted by the 

Secretary under section 1383b(b) of this title 
or any recovery plan developed under section 
1533(f) of this title for the species or stock, or 
(II) if there is no conservation or recovery 
plan in place, with the Secretary’s evaluation 
of the actions required to enhance the survival 
or recovery of the species or stock in light of 
the factors that would be addressed in a con-
servation plan or a recovery plan.

(B) A permit issued in accordance with this 
paragraph may allow the captive maintenance 
of a marine mammal from a depleted species or 
stock only if the Secretary—

(i) determines that captive maintenance is 
likely to contribute to the survival or recov-
ery of the species or stock by maintaining a 
viable gene pool, increasing productivity, pro-
viding biological information, or establishing 
animal reserves; 

(ii) determines that the expected benefit to 
the affected species or stock outweighs the ex-
pected benefit of alternatives which do not re-
quire removal of animals from the wild; and 

(iii) requires that the marine mammal or its 
progeny be returned to the natural habitat of 
the species or stock as soon as feasible, con-
sistent with the objectives of any applicable 
conservation plan or recovery plan, or of any 
evaluation by the Secretary under subpara-
graph (A).

The Secretary may allow the public display of 
such a marine mammal only if the Secretary de-
termines that such display is incidental to the 
authorized maintenance and will not interfere 
with the attainment of the survival or recovery 
objectives. 

(5)(A) The Secretary may issue a permit for 
the importation of polar bear parts (other than 
internal organs) taken in sport hunts in Canada 
to an applicant which submits with its permit 
application proof that the polar bear was legally 
harvested in Canada by the applicant. Such a 
permit shall be issued if the Secretary, in con-
sultation with the Marine Mammal Commission 
and after notice and opportunity for public com-
ment, finds that—

(i) Canada has a monitored and enforced 
sport hunting program consistent with the 
purposes of the Agreement on the Conserva-
tion of Polar Bears; 

(ii) Canada has a sport hunting program 
based on scientifically sound quotas ensuring 
the maintenance of the affected population 
stock at a sustainable level; 

(iii) the export and subsequent import are 
consistent with the provisions of the Conven-
tion on International Trade in Endangered 
Species of Wild Fauna and Flora and other 
international agreements and conventions; 
and 

(iv) the export and subsequent import are 
not likely to contribute to illegal trade in 
bear parts.

(B) The Secretary shall establish and charge a 
reasonable fee for permits issued under this 
paragraph. All fees collected under this para-
graph shall be available to the Secretary until 
expended for use in developing and imple-
menting cooperative research and management 
programs for the conservation of polar bears in 



Page 1761 TITLE 16—CONSERVATION § 1374

Alaska and Russia pursuant to section 1383(d) of 
this title. 

(C)(i) The Secretary shall undertake a sci-
entific review of the impact of permits issued 
under this paragraph on the polar bear popu-
lation stocks in Canada within 2 years after 
April 30, 1994. The Secretary shall provide an op-
portunity for public comment during the course 
of such review, and shall include a response to 
such public comment in the final report on such 
review. 

(ii) The Secretary shall not issue permits 
under this paragraph after September 30, 1996, if 
the Secretary determines, based on the sci-
entific review, that the issuance of permits 
under this paragraph is having a significant ad-
verse impact on the polar bear population 
stocks in Canada. The Secretary may review 
such determination annually thereafter, in light 
of the best scientific information available, and 
shall complete the review not later than Janu-
ary 31 in any year a review is undertaken. The 
Secretary may issue permits under this para-
graph whenever the Secretary determines, on 
the basis of such annual review, that the 
issuance of permits under this paragraph is not 
having a significant adverse impact on the polar 
bear population stocks in Canada. 

(D) The Secretary of the Interior shall, expedi-
tiously after the expiration of the applicable 30 
day period under subsection (d)(2), issue a per-
mit for the importation of polar bear parts 
(other than internal organs) from polar bears 
taken in sport hunts in Canada before February 
18, 1997, to each applicant who submits, with the 
permit application, proof that the polar bear 
was legally harvested in Canada by the appli-
cant. The Secretary shall issue such permits 
without regard to the provisions of subpara-
graphs (A) and (C)(ii) of this paragraph, sub-
section (d)(3) of this section, and sections 1371 
and 1372 of this title. This subparagraph shall 
not apply to polar bear parts that were imported 
before June 12, 1997. 

(6) A permit may be issued for photography for 
educational or commercial purposes involving 
marine mammals in the wild only to an appli-
cant which submits with its permit application 
information indicating that the taking will be 
limited to Level B harassment, and the manner 
in which the products of such activities will be 
made available to the public. 

(7) Upon request by a person for a permit 
under paragraph (2), (3), or (4) for a marine 
mammal which is in the possession of any per-
son authorized to possess it under this chapter 
and which is determined under guidance under 
section 1421a(a) of this title not to be releasable 
to the wild, the Secretary shall issue the permit 
to the person requesting the permit if that per-
son—

(A) meets the requirements of clauses (i), 
(ii), and (iii) of paragraph (2)(A), in the case of 
a request for a permit under paragraph (2); 

(B) meets the requirements of paragraph (3), 
in the case of a request for a permit under that 
paragraph; or 

(C) meets the requirements of paragraph (4), 
in the case of a request for a permit under that 
paragraph.

(8)(A) No additional permit or authorization 
shall be required to possess, sell, purchase, 

transport, export, or offer to sell or purchase the 
progeny of marine mammals taken or imported 
under this subsection, if such possession, sale, 
purchase, transport, export, or offer to sell or 
purchase is—

(i) for the purpose of public display, and by 
or to, respectively, a person which meets the 
requirements of clauses (i), (ii), and (iii) of 
paragraph (2)(A); 

(ii) for the purpose of scientific research, and 
by or to, respectively, a person which meets 
the requirements of paragraph (3); or 

(iii) for the purpose of enhancing the sur-
vival or recovery of a species or stock, and by 
or to, respectively, a person which meets the 
requirements of paragraph (4).

(B)(i) A person which has a permit under para-
graph (2), or a person exercising rights under 
paragraph (2)(C), which has possession of a ma-
rine mammal that gives birth to progeny shall—

(I) notify the Secretary of the birth of such 
progeny within 30 days after the date of birth; 
and 

(II) notify the Secretary of the sale, pur-
chase, or transport of such progeny no later 
than 15 days before such action.

(ii) The Secretary may only require notifica-
tion under clause (i) to include the information 
required for the inventory established under 
paragraph (10). 

(C) Any progeny of a marine mammal born in 
captivity before April 30, 1994, and held in cap-
tivity for the purpose of public display shall be 
treated as though born after April 30, 1994. 

(9) No marine mammal may be exported for 
the purpose of public display, scientific re-
search, or enhancing the survival or recovery of 
a species or stock unless the receiving facility 
meets standards that are comparable to the re-
quirements that a person must meet to receive 
a permit under this subsection for that purpose. 

(10) The Secretary shall establish and main-
tain an inventory of all marine mammals pos-
sessed pursuant to permits issued under para-
graph (2)(A), by persons exercising rights under 
paragraph (2)(C), and all progeny of such marine 
mammals. The inventory shall contain, for each 
marine mammal, only the following information 
which shall be provided by a person holding a 
marine mammal under this chapter: 

(A) The name of the marine mammal or 
other identification. 

(B) The sex of the marine mammal. 
(C) The estimated or actual birth date of the 

marine mammal. 
(D) The date of acquisition or disposition of 

the marine mammal by the permit holder. 
(E) The source from whom the marine mam-

mal was acquired including the location of the 
take from the wild, if applicable. 

(F) If the marine mammal is transferred, the 
name of the recipient. 

(G) A notation if the animal was acquired as 
the result of a stranding. 

(H) The date of death of the marine mammal 
and the cause of death when determined. 

(d) Application procedures; notice; hearing; re-
view 

(1) The Secretary shall prescribe such proce-
dures as are necessary to carry out this section, 
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including the form and manner in which applica-
tion for permits may be made. 

(2) The Secretary shall publish notice in the 
Federal Register of each application made for a 
permit under this section. Such notice shall in-
vite the submission from interested parties, 
within thirty days after the date of the notice, 
of written data or views, with respect to the 
taking or importation proposed in such applica-
tion. 

(3) The applicant for any permit under this 
section must demonstrate to the Secretary that 
the taking or importation of any marine mam-
mal under such permit will be consistent with 
the purposes of this chapter and the applicable 
regulations established under section 1373 of this 
title. 

(4) If within thirty days after the date of publi-
cation of notice pursuant to paragraph (2) of this 
subsection with respect to any application for a 
permit any interested party or parties request a 
hearing in connection therewith, the Secretary 
may, within sixty days following such date of 
publication, afford to such party or parties an 
opportunity for such a hearing. 

(5) As soon as practicable (but not later than 
thirty days) after the close of the hearing or, if 
no hearing is held, after the last day on which 
data, or views, may be submitted pursuant to 
paragraph (2) of this subsection, the Secretary 
shall (A) issue a permit containing such terms 
and conditions as he deems appropriate, or (B) 
shall deny issuance of a permit. Notice of the de-
cision of the Secretary to issue or to deny any 
permit under this paragraph must be published 
in the Federal Register within ten days after the 
date of issuance or denial. 

(6) Any applicant for a permit, or any party 
opposed to such permit, may obtain judicial re-
view of the terms and conditions of any permit 
issued by the Secretary under this section or of 
his refusal to issue such a permit. Such review, 
which shall be pursuant to chapter 7 of title 5, 
may be initiated by filing a petition for review 
in the United States district court for the dis-
trict wherein the applicant for a permit resides, 
or has his principal place of business, or in the 
United States District Court for the District of 
Columbia, within sixty days after the date on 
which such permit is issued or denied. 

(e) Modification, suspension, and revocation 

(1) The Secretary may modify, suspend, or re-
voke in whole or in part any permit issued by 
him under this section—

(A) in order to make any such permit con-
sistent with any change made after the date of 
issuance of such permit with respect to any 
applicable regulation prescribed under section 
1373 of this title, 

(B) in any case in which a violation of the 
terms and conditions of the permit is found, or 

(C) if, in the case of a permit under sub-
section (c)(5) authorizing importation of polar 
bear parts, the Secretary, in consultation with 
the appropriate authority in Canada, deter-
mines that the sustainability of Canada’s 
polar bear population stocks are being ad-
versely affected or that sport hunting may be 
having a detrimental effect on maintaining 
polar bear population stocks throughout their 
range.

(2) Whenever the Secretary shall propose any 
modification, suspension, or revocation of a per-
mit under this subsection, the permittee shall 
be afforded opportunity, after due notice, for a 
hearing by the Secretary with respect to such 
proposed modification, suspension, or revoca-
tion. Such proposed action by the Secretary 
shall not take effect until a decision is issued by 
him after such hearing. Any action taken by the 
Secretary after such a hearing is subject to judi-
cial review on the same basis as is any action 
taken by him with respect to a permit applica-
tion under paragraph (5) of subsection (d) of this 
section. 

(3) Notice of the modification, suspension, or 
revocation of any permit by the Secretary shall 
be published in the Federal Register within ten 
days from the date of the Secretary’s decision. 

(f) Possession of permit by issuee or his agent 

Any permit issued under this section must be 
in the possession of the person to whom it is 
issued (or an agent of such person) during—

(1) the time of the authorized or taking im-
portation; 

(2) the period of any transit of such person 
or agent which is incident to such taking or 
importation; and 

(3) any other time while any marine mam-
mal taken or imported under such permit is in 
the possession of such person or agent.

A duplicate copy of the issued permit must be 
physically attached to the container, package, 
enclosure, or other means of containment, in 
which the marine mammal is placed for pur-
poses of storage, transit, supervision, or care. 

(g) Fees 

The Secretary shall establish and charge a 
reasonable fee for permits issued under this sec-
tion. 

(h) General permits 

(1) Consistent with the regulations prescribed 
pursuant to section 1373 of this title and to the 
requirements of section 1371 of this title, the 
Secretary may issue an annual permit to a 
United States purse seine fishing vessel for the 
taking of such marine mammals, and shall issue 
regulations to cover the use of any such annual 
permits. 

(2) Such annual permits for the incidental tak-
ing of marine mammals in the course of com-
mercial purse seine fishing for yellowfin tuna in 
the eastern tropical Pacific Ocean shall be gov-
erned by section 1416 of this title, subject to the 
regulations issued pursuant to section 1413 of 
this title. 

(Pub. L. 92–522, title I, § 104, Oct. 21, 1972, 86 Stat. 
1034; Pub. L. 98–364, title I, § 102, July 17, 1984, 98 
Stat. 440; Pub. L. 100–711, §§ 4(d), 5(d), Nov. 23, 
1988, 102 Stat. 4767, 4769; Pub. L. 103–238, § 5(b), 
Apr. 30, 1994, 108 Stat. 537; Pub. L. 105–18, title V, 
§ 5004, June 12, 1997, 111 Stat. 187; Pub. L. 105–42, 
§ 4(d), Aug. 15, 1997, 111 Stat. 1125; Pub. L. 105–277, 
div. A, § 101(e) [title I], Oct. 21, 1998, 112 Stat. 
2681–231, 2681–238; Pub. L. 106–31, title V, § 5004(1), 
May 21, 1999, 113 Stat. 110; Pub. L. 108–108, title 
I, § 149, Nov. 10, 2003, 117 Stat. 1281.)
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Editorial Notes 

REFERENCES IN TEXT 

7 U.S.C. 2131 et seq., referred to in subsec. (c)(2)(A)(ii), 
is the classification for Pub. L. 89–544, Aug. 24, 1966, 80 
Stat. 350, as amended, known as the Animal Welfare 
Act, which is classified generally to chapter 54 (§ 2131 et 
seq.) of Title 7, Agriculture. For complete classification 
of this Act to the Code, see Short Title note set out 
under section 2131 of Title 7 and Tables. 

AMENDMENTS 

2003—Subsec. (c)(5)(D). Pub. L. 108–108, which directed 
the substitution of ‘‘February 18, 1997’’ for ‘‘April 30, 
1994’’ in ‘‘Section 104 (16 U.S.C. 1374)’’ without indi-
cating the act to be amended, was executed by amend-
ing this section, which is section 104 of the Marine 
Mammal Protection Act of 1972, to reflect the probable 
intent of Congress. 

1999—Subsec. (c)(5)(B). Pub. L. 106–31 made technical 
correction to directory language of Pub. L. 105–277. See 
1998 Amendment note below. 

1998—Subsec. (c)(5)(B). Pub. L. 105–277, as amended by 
Pub. L. 106–31, inserted ‘‘until expended’’ after ‘‘Sec-
retary’’ in second sentence. 

1997—Subsec. (c)(5)(A). Pub. L. 105–18, § 5004(1), struck 
out ‘‘, including polar bears taken but not imported 
prior to April 30, 1994,’’ after ‘‘sport hunts in Canada’’. 

Subsec. (c)(5)(D). Pub. L. 105–18, § 5004(2), added sub-
par. (D). 

Subsec. (h). Pub. L. 105–42 amended subsec. (h) gen-
erally. Prior to amendment, subsec. (h) related to gen-
eral permits, extension of general permit to American 
Tunaboat Association, and monitoring of incidental 
taking of marine mammals. 

1994—Subsec. (a). Pub. L. 103–238, § 5(b)(1), inserted at 
end ‘‘Permits for the incidental taking of marine mam-
mals in the course of commercial fishing operations 
may only be issued as specifically provided for in sec-
tions 1371(a)(5) or 1416 of this title, or subsection (h) of 
this section.’’

Subsec. (c)(1). Pub. L. 103–238, § 5(b)(2)(A), struck out 
‘‘and after’’ after ‘‘must be observed pursuant to’’. 

Subsec. (c)(2). Pub. L. 103–238, § 5(b)(2)(B), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: ‘‘A permit may be issued for public display pur-
poses only to an applicant which offers a program for 
education or conservation purposes that, based on pro-
fessionally recognized standards of the public display 
community, is acceptable to the Secretary and which 
submits with the permit application information indi-
cating that the applicant’s facilities are open to the 
public on a regularly scheduled basis and that access to 
the facilities is not limited or restricted other than by 
the charging of an admission fee.’’

Subsec. (c)(3). Pub. L. 103–238, § 5(b)(2)(C), amended 
par. (3) generally. Prior to amendment, par. (3) read as 
follows: ‘‘A permit may be issued for scientific research 
purposes only to an applicant which submits with its 
permit application information indicating that the 
taking is required to further a bona fide scientific pur-
pose and does not involve unnecessary duplication of 
research. No permit issued for purposes of scientific re-
search shall authorize the killing of a marine mammal 
unless the applicant demonstrates that a nonlethal 
method for carrying out the research is not feasible. 
The Secretary shall not issue a permit for research 
which involves the lethal taking of a marine mammal 
from a species or stock designated as depleted, unless 
the Secretary determines that the results of such re-
search will directly benefit that species or stock, or 
that such research fulfills a critically important re-
search need.’’

Subsec. (c)(5) to (10). Pub. L. 103–238, § 5(b)(2)(D), 
added pars. (5) to (10). 

Subsec. (e)(1)(C). Pub. L. 103–238, § 5(b)(3), added sub-
par. (C). 

1988—Subsec. (c). Pub. L. 100–711, § 5(d), designated ex-
isting provisions as par. (1) and substituted ‘‘scientific 

research, public display, or enhancing the survival or 
recovery of a species or stock’’ for ‘‘display or sci-
entific research’’ in two places, and added pars. (2) to 
(4). 

Subsec. (h)(2)(B). Pub. L. 100–711, § 4(d), added cls. (iv) 
to (ix). 

1984—Subsec. (h). Pub. L. 98–364 designated existing 
provisions as par. (1), and added pars. (2) and (3).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1997 AMENDMENT 

For effective date of amendment by Pub. L. 105–42, 
see section 8 of Pub. L. 105–42, set out as a note under 
section 1362 of this title. 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

MODIFICATION OF PERMITS EXISTING PRIOR TO 
APRIL 30, 1994

Pub. L. 103–238, § 5(c), Apr. 30, 1994, 108 Stat. 541, pro-
vided that: ‘‘Any permit issued under section 104(c)(2) 
of the Marine Mammal Protection Act of 1972 (16 U.S.C. 
1374(c)(2)) before the date of the enactment of this Act 
[Apr. 30, 1994] is hereby modified to be consistent with 
that section as amended by this Act.’’

§ 1375. Penalties 

(a)(1) Any person who violates any provision of 
this subchapter or of any permit or regulation 
issued thereunder, except as provided in section 
1387 of this title, may be assessed a civil penalty 
by the Secretary of not more than $10,000 for 
each such violation. No penalty shall be assessed 
unless such person is given notice and oppor-
tunity for a hearing with respect to such viola-
tion. Each unlawful taking or importation shall 
be a separate offense. Any such civil penalty 
may be remitted or mitigated by the Secretary 
for good cause shown. Upon any failure to pay a 
penalty assessed under this subsection, the Sec-
retary may request the Attorney General to in-
stitute a civil action in a district court of the 
United States for any district in which such per-
son is found, resides, or transacts business to 
collect the penalty and such court shall have ju-
risdiction to hear and decide any such action. 

(2) In any case involving an alleged unlawful 
importation of a marine mammal or marine 
mammal product, if such importation is made 
by an individual for his own personal or family 
use (which does not include importation as an 
accommodation to others or for sale or other 
commercial use), the Secretary may, in lieu of 
instituting a proceeding under paragraph (1), 
allow the individual to abandon the mammal or 
product, under procedures to be prescribed by 
the Secretary, to the enforcement officer at the 
port of entry. 

(b) Any person who knowingly violates any 
provision of this subchapter or of any permit or 
regulation issued thereunder (except as provided 
in section 1387 of this title) shall, upon convic-
tion, be fined not more than $20,000 for each such 
violation, or imprisoned for not more than one 
year, or both. 

(Pub. L. 92–522, title I, § 105, Oct. 21, 1972, 86 Stat. 
1036; Pub. L. 97–58, § 3(b), Oct. 9, 1981, 95 Stat. 982; 
Pub. L. 103–238, § 13(a), (b), Apr. 30, 1994, 108 Stat. 
558.)
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Editorial Notes 

AMENDMENTS 

1994—Subsec. (a)(1). Pub. L. 103–238, § 13(a), inserted 
‘‘, except as provided in section 1387 of this title,’’ after 
‘‘thereunder’’. 

Subsec. (b). Pub. L. 103–238, § 13(b), inserted ‘‘(except 
as provided in section 1387 of this title)’’ after ‘‘there-
under’’. 

1981—Subsec. (a). Pub. L. 97–58 designated existing 
provisions as par. (1) and added par. (2).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

§ 1375a. Use of fines for protection and recovery 
of manatees, polar bears, sea otters, and wal-
ruses 

On and after November 29, 1999, all fines col-
lected by the United States Fish and Wildlife 
Service for violations of the Marine Mammal 
Protection Act (16 U.S.C. 1362–1407) and imple-
menting regulations shall be available to the 
Secretary, without further appropriation, to be 
used for the expenses of the United States Fish 
and Wildlife Service in administering activities 
for the protection and recovery of manatees, 
polar bears, sea otters, and walruses, and shall 
remain available until expended. 

(Pub. L. 106–113, div. B, § 1000(a)(3) [title I], Nov. 
29, 1999, 113 Stat. 1535, 1501A–139.)

Editorial Notes 

REFERENCES IN TEXT 

The Marine Mammal Protection Act, referred to in 
text, probably means the Marine Mammal Protection 
Act of 1972, Pub. L. 92–522, Oct. 21, 1972, 86 Stat. 1027, as 
amended, which is classified generally to this chapter. 
For complete classification of this Act to the Code, see 
Short Title note set out under section 1361 of this title 
and Tables. 

CODIFICATION 

Section was enacted as part of the Department of the 
Interior and Related Agencies Appropriations Act, 2000, 
and not as part of the Marine Mammal Protection Act 
of 1972 which comprises this chapter. 

§ 1376. Seizure and forfeiture of cargo 

(a) Application of consistent provisions 

Any vessel or other conveyance subject to the 
jurisdiction of the United States that is em-
ployed in any manner in the unlawful taking of 
any marine mammal shall have its entire cargo 
or the monetary value thereof subject to seizure 
and forfeiture. All provisions of law relating to 
the seizure, judicial forfeiture, and condemna-
tion of cargo for violation of the customs laws, 
the disposition of such cargo, and the proceeds 
from the sale thereof, and the remission or miti-
gation of any such forfeiture, shall apply with 
respect to the cargo of any vessel or other con-
veyance seized in connection with the unlawful 
taking of a marine mammal insofar as such pro-
visions of law are applicable and not incon-
sistent with the provisions of this subchapter. 

(b) Penalties 

Any vessel subject to the jurisdiction of the 
United States that is employed in any manner 

in the unlawful taking of any marine mammal 
shall be liable for a civil penalty of not more 
than $25,000. Such penalty shall be assessed by 
the district court of the United States having 
jurisdiction over the vessel. Clearance of a ves-
sel against which a penalty has been assessed, 
from a port of the United States, may be with-
held until such penalty is paid, or until a bond 
or otherwise satisfactory surety is posted. Such 
penalty shall constitute a maritime lien on such 
vessel which may be recovered by action in rem 
in the district court of the United States having 
jurisdiction over the vessel. 

(c) Reward for information leading to conviction 

Upon the recommendation of the Secretary, 
the Secretary of the Treasury is authorized to 
pay an amount equal to one-half of the fine in-
curred but not to exceed $2,500 to any person 
who furnishes information which leads to a con-
viction for a violation of this subchapter. Any 
officer or employee of the United States or of 
any State or local government who furnishes in-
formation or renders service in the performance 
of his official duties shall not be eligible for pay-
ment under this section. 

(Pub. L. 92–522, title I, § 106, Oct. 21, 1972, 86 Stat. 
1036.)

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

§ 1377. Enforcement 

(a) Utilization of personnel 

Except as otherwise provided in this sub-
chapter, the Secretary shall enforce the provi-
sions of this subchapter. The Secretary may uti-
lize, by agreement, the personnel, services, and 
facilities of any other Federal agency for pur-
poses of enforcing this subchapter. 

(b) State officers and employees 

The Secretary may also designate officers and 
employees of any State or of any possession of 
the United States to enforce the provisions of 
this subchapter. When so designated, such offi-
cers and employees are authorized to function as 
Federal law enforcement agents for these pur-
poses, but they shall not be held and considered 
as employees of the United States for the pur-
poses of any laws administered by the Director 
of the Office of Personnel Management. 

(c) Warrants and other process for enforcement 

The judges of the district courts of the United 
States and the United States magistrate judges 
may, within their respective jurisdictions, upon 
proper oath or affirmation showing probable 
cause, issue such warrants or other process, in-
cluding warrants or other process issued in ad-
miralty proceedings in United States district 
courts, as may be required for enforcement of 
this subchapter and any regulations issued 
thereunder. 

(d) Execution of process; arrest; search; seizure 

Any person authorized by the Secretary to en-
force this subchapter may execute any warrant 
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1 So in original. Probably should be ‘‘within’’. 

or process issued by any officer or court of com-
petent jurisdiction for the enforcement of this 
subchapter. Such a person so authorized may, in 
addition to any other authority conferred by 
law—

(1) with or without warrant or other process, 
arrest any person committing in his presence 
or view a violation of this subchapter or the 
regulations issued thereunder; 

(2) with a warrant or other process, or with-
out a warrant if he has reasonable cause to be-
lieve that a vessel, other conveyance, or con-
tainer subject to the jurisdiction of the United 
States or any person on board is in violation 
of any provision of this subchapter or the reg-
ulations issued thereunder, search such vessel 
or conveyance and arrest such person; 

(3) seize the cargo of any vessel or other con-
veyance subject to the jurisdiction of the 
United States used or employed contrary to 
the provisions of this subchapter or the regu-
lations issued hereunder or which reasonably 
appears to have been so used or employed; and 

(4) seize, whenever and wherever found, all 
marine mammals and marine mammals prod-
ucts taken or retained in violation of this sub-
chapter or the regulations issued thereunder 
and shall dispose of them, in accordance with 
regulations prescribed by the Secretary. 

(e) Disposition of seized cargo 

(1) Whenever any cargo or marine mammal or 
marine mammal product is seized pursuant to 
this section, the Secretary shall expedite any 
proceedings commenced under section 1375(a) or 
(b) of this title. All marine mammal or marine 
mammal products or other cargo so seized shall 
be held by any person authorized by the Sec-
retary pending disposition of such proceedings. 
The owner or consignee of any such marine 
mammal or marine mammal product or other 
cargo so seized shall, as soon as practicable fol-
lowing such seizure, be notified of that fact in 
accordance with regulations established by the 
Secretary. 

(2) The Secretary may, with respect to any 
proceeding under section 1375(a) or (b) of this 
title, in lieu of holding any marine mammal or 
marine mammal product or other cargo, permit 
the person concerned to post bond or other sur-
ety satisfactory to the Secretary pending the 
disposition of such proceeding. 

(3)(A) Upon the assessment of a penalty pursu-
ant to section 1375(a) of this title, all marine 
mammals and marine mammal products or 
other cargo seized in connection therewith may 
be proceeded against in any court of competent 
jurisdiction and forfeited to the Secretary for 
disposition by him in such manner as he deems 
appropriate. 

(B) Upon conviction for violation of section 
1375(b) of this title, all marine mammals and 
marine mammal products seized in connection 
therewith shall be forfeited to the Secretary for 
disposition by him in such manner as he deems 
appropriate. Any other property or item so 
seized may, at the discretion of the court, be 
forfeited to the United States or otherwise dis-
posed of. 

(4) If with respect to any marine mammal or 
marine mammal product or other cargo so 
seized—

(A) a civil penalty is assessed under section 
1375(a) of this title and no judicial action is 
commenced to obtain the forfeiture of such 
mammal or product within thirty days after 
such assessment, such marine mammal or ma-
rine mammal product or other cargo shall be 
immediately returned to the owner or the con-
signee; or 

(B) no conviction results from an alleged 
violation of section 1375(b) of this title, such 
marine mammal or marine mammal product 
or other cargo shall immediately be returned 
to the owner or consignee if the Secretary 
does not, with 1 thirty days after the final dis-
position of the case involving such alleged vio-
lation, commence proceedings for the assess-
ment of a civil penalty under section 1375(a) of 
this title. 

(Pub. L. 92–522, title I, § 107, Oct. 21, 1972, 86 Stat. 
1037; 1978 Reorg. Plan No. 2, § 102, eff. Jan. 1, 1979, 
43 F.R. 36037, 92 Stat. 3783; Pub. L. 101–650, title 
III, § 321, Dec. 1, 1990, 104 Stat. 5117; Pub. L. 
109–479, title IX, § 902(c), Jan. 12, 2007, 120 Stat. 
3665.)

Editorial Notes 

AMENDMENTS 

2007—Subsec. (d)(2). Pub. L. 109–479 substituted ‘‘ves-
sel, other conveyance, or container’’ for ‘‘vessel or 
other conveyance’’.

Statutory Notes and Related Subsidiaries 

CHANGE OF NAME 

‘‘United States magistrate judges’’ substituted for 
‘‘United States magistrates’’ in subsec. (c) pursuant to 
section 321 of Pub. L. 101–650, set out as a note under 
section 631 of Title 28, Judiciary and Judicial Proce-
dure. 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title.

Executive Documents 

TRANSFER OF FUNCTIONS 

‘‘Director of the Office of Personnel Management’’ 
substituted for ‘‘Civil Service Commission’’ in subsec. 
(b) pursuant to Reorg. Plan No. 2 of 1978, § 102, 43 F.R. 
36037, 92 Stat. 3783, set out under section 1101 of Title 
5, Government Organization and Employees, which 
transferred functions vested by statute in Civil Service 
Commission to Director of Office of Personnel Manage-
ment (except as otherwise specified), effective Jan. 1, 
1979, as provided by section 1–102 of Ex. Ord. No. 12107, 
Dec. 28, 1978, 44 F.R. 1055, set out under section 1101 of 
Title 5. 

§ 1378. International program 

(a) Duties of Secretary 

The Secretary, through the Secretary of 
State, shall—

(1) initiate negotiations as soon as possible 
for the development of bilateral or multilat-
eral agreements with other nations for the 
protection and conservation of all marine 
mammals covered by this chapter; 
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(2) initiate—
(A) negotiations as soon as possible with 

all foreign governments which are engaged 
in, or which have persons or companies en-
gaged in, commercial fishing operations 
which are found by the Secretary to be un-
duly harmful to any species or population 
stock of marine mammal, for the purpose of 
entering into bilateral and multilateral 
treaties with such countries to protect ma-
rine mammals, with the Secretary of State 
to prepare a draft agenda relating to this 
matter for discussion at appropriate inter-
national meetings and forums; 

(B) discussions with foreign governments 
whose vessels harvest yellowfin tuna with 
purse seines in the eastern tropical Pacific 
Ocean, for the purpose of concluding, 
through the Inter-American Tropical Tuna 
Commission or such other bilateral or multi-
lateral institutions as may be appropriate, 
international arrangements for the con-
servation of marine mammals taken inciden-
tally in the course of harvesting such tuna, 
which should include provisions for (i) coop-
erative research into alternative methods of 
locating and catching yellowfin tuna which 
do not involve the taking of marine mam-
mals, (ii) cooperative research on the status 
of affected marine mammal population 
stocks, (iii) reliable monitoring of the num-
ber, rate, and species of marine mammals 
taken by vessels of harvesting nations, (iv) 
limitations on incidental take levels based 
upon the best scientific information avail-
able, and (v) the use of the best marine 
mammal safety techniques and equipment 
that are economically and technologically 
practicable to reduce the incidental kill and 
serious injury of marine mammals to insig-
nificant levels approaching a zero mortality 
and serious injury rate; 

(C) negotiations to revise the Convention 
for the Establishment of an Inter-American 
Tropical Tuna Commission (1 U.S.T. 230; 
TIAS 2044) which will incorporate—

(i) the conservation and management 
provisions agreed to by the nations which 
have signed the Declaration of Panama 
and in the Straddling Fish Stocks and 
Highly Migratory Fish Stocks Agreement, 
as opened for signature on December 4, 
1995; and 

(ii) a revised schedule of annual con-
tributions to the expenses of the Inter-
American Tropical Tuna Commission that 
is equitable to participating nations; and

(D) discussions with those countries par-
ticipating, or likely to participate, in the 
International Dolphin Conservation Pro-
gram, for the purpose of identifying sources 
of funds needed for research and other meas-
ures promoting effective protection of dol-
phins, other marine species, and the marine 
ecosystem;

(3) encourage such other agreements to pro-
mote the purposes of this chapter with other 
nations for the protection of specific ocean 
and land regions which are of special signifi-
cance to the health and stability of marine 
mammals; 

(4) initiate the amendment of any existing 
international treaty for the protection and 
conservation of any species of marine mammal 
to which the United States is a party in order 
to make such treaty consistent with the pur-
poses and policies of this chapter; 

(5) seek the convening of an international 
ministerial meeting on marine mammals be-
fore July 1, 1973, for the purposes of (A) the ne-
gotiation of a binding international conven-
tion for the protection and conservation of all 
marine mammals, and (B) the implementation 
of paragraph (3) of this section; and 

(6) provide to the Congress by not later than 
one year after October 21, 1972, a full report on 
the results of his efforts under this section. 

(b) Consultations and studies concerning North 
Pacific fur seals 

(1) In addition to the foregoing, the Secretary 
shall—

(A) in consultation with the Marine Mam-
mal Commission established by section 1401 of 
this title, undertake a study of the North Pa-
cific fur seals to determine whether herds of 
such seals subject to the jurisdiction of the 
United States are presently at their optimum 
sustainable population and what population 
trends are evident; and 

(B) in consultation with the Secretary of 
State, promptly undertake a comprehensive 
study of the provisions of this chapter, as they 
relate to North Pacific fur seals, and the pro-
visions of the North Pacific Fur Seal Conven-
tion signed on February 9, 1957, as extended 
(hereafter referred to in this subsection as the 
‘‘Convention’’), to determine what modifica-
tions, if any, should be made to the provisions 
of the Convention, or of this chapter, or both, 
to make the Convention and this chapter con-
sistent with each other.

The Secretary shall complete the studies re-
quired under this paragraph not later than one 
year after October 21, 1972, and shall imme-
diately provide copies thereof to Congress. 

(2) If the Secretary finds—
(A) as a result of the study required under 

paragraph (1)(A) of this subsection, that the 
North Pacific fur seal herds are below their 
optimum sustainable population and are not 
trending upward toward such level, or have 
reached their optimum sustainable population 
but are commencing a downward trend, and 
believes the herds to be in danger of depletion; 
or 

(B) as a result of the study required under 
paragraph (1)(B) of this subsection, that modi-
fications of the Convention are desirable to 
make it and this chapter consistent;

he shall, through the Secretary of State, imme-
diately initiate negotiations to modify the Con-
vention so as to (i) reduce or halt the taking of 
seals to the extent required to assure that such 
herds attain and remain at their optimum sus-
tainable population, or (ii) make the Convention 
and this chapter consistent; or both, as the case 
may be. If negotiations to so modify the Conven-
tion are unsuccessful, the Secretary shall, 
through the Secretary of State, take such steps 
as may be necessary to continue the existing 
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Convention beyond its present termination date 
so as to continue to protect and conserve the 
North Pacific fur seals and to prevent a return 
to pelagic sealing. 

(c) Description of annual results of discussions; 
proposals for further action 

The Secretary shall include a description of 
the annual results of discussions initiated and 
conducted pursuant to subsection (a)(2)(B), as 
well as any proposals for further action to 
achieve the purposes of that subsection, in the 
report required under section 1373(f) of this title. 

(Pub. L. 92–522, title I, § 108, Oct. 21, 1972, 86 Stat. 
1038; Pub. L. 100–711, § 4(b), (c), Nov. 23, 1988, 102 
Stat. 4766, 4767; Pub. L. 105–42, § 4(e), Aug. 15, 
1997, 111 Stat. 1125.)

Editorial Notes 

AMENDMENTS 

1997—Subsecs. (a)(2)(C), (D). Pub. L. 105–42 added sub-
pars. (C) and (D). 

1988—Subsec. (a)(2). Pub. L. 100–711, § 4(b), amended 
par. (2) generally. Prior to amendment, par. (2) read as 
follows: ‘‘initiate negotiations as soon as possible with 
all foreign governments which are engaged in, or which 
have persons or companies engaged in, commercial 
fishing operations which are found by the Secretary to 
be unduly harmful to any species of marine mammal, 
for the purpose of entering into bilateral and multilat-
eral treaties with such countries to protect marine 
mammals. The Secretary of State shall prepare a draft 
agenda relating to this matter for discussion at appro-
priate international meetings and forums;’’. 

Subsec. (c). Pub. L. 100–711, § 4(c), added subsec. (c).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1997 AMENDMENT 

For effective date of amendment by Pub. L. 105–42, 
see section 8 of Pub. L. 105–42, set out as a note under 
section 1362 of this title. 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

§ 1379. Transfer of management authority 

(a) State enforcement of State laws or regula-
tions prohibited without transfer to State of 
management authority by Secretary 

No State may enforce, or attempt to enforce, 
any State law or regulation relating to the tak-
ing of any species (which term for purposes of 
this section includes any population stock) of 
marine mammal within the State unless the 
Secretary has transferred authority for the con-
servation and management of that species (here-
inafter referred to in this section as ‘‘manage-
ment authority’’) to the State under subsection 
(b)(1). 

(b) Findings prerequisite to transfer of author-
ity; State program; implementation 

(1) Subject to paragraph (2) and subsection (f) 
of this section, the Secretary shall transfer 
management authority for a species of marine 
mammal to a State if the Secretary finds, after 
notice and opportunity for public comment, that 
the State has developed and will implement a 
program for the conservation and management 
of the species that—

(A) is consistent with the purposes, policies, 
and goals of this chapter and with inter-
national treaty obligations; 

(B) requires that all taking of the species be 
humane; 

(C) does not permit the taking of the species 
unless and until—

(i) the State has determined, under a proc-
ess consistent with the standards set forth 
in subsection (c)—

(I) that the species is at its optimum sus-
tainable population (hereinafter in this 
section referred to as ‘‘OSP’’), and 

(II) the maximum number of animals of 
that species that may be taken without re-
ducing the species below its OSP, and

(ii) the determination required under 
clause (i) is final and implemented under 
State law, and, if a cooperative allocation 
agreement for the species is required under 
subsection (d)(1), such an agreement is im-
plemented;

(D) does not permit the taking of a number 
of animals of the species that exceeds the 
maximum number determined pursuant to 
subparagraph (C)(i)(II), and, in the case of tak-
ing for subsistence uses (as defined in sub-
section (f)(2)), does not permit the taking of a 
number of animals that would be inconsistent 
with the maintenance of the species at its 
OSP; 

(E) does not permit the taking of the species 
for scientific research, public display, or en-
hancing the survival or recovery of a species 
or stock, except for taking for such purposes 
that is undertaken by, or on behalf of, the 
State; 

(F) provides procedures for acquiring data, 
and evaluating such data and other new evi-
dence, relating to the OSP of the species, and 
the maximum take that would maintain the 
species at the level, and, if required on the 
basis of such evaluation, for amending deter-
minations under subparagraph (C)(i); 

(G) provides procedures for the resolution of 
differences between the State and the Sec-
retary that might arise during the develop-
ment of a cooperative allocation agreement 
under subsection (d)(1); and 

(H) provides for the submission of an annual 
report to the Secretary regarding the adminis-
tration of the program during the reporting 
period.

(2) During the period between the transfer of 
management authority for a species to a State 
under paragraph (1) and the time at which the 
implementation requirements under paragraph 
(1)(C)(ii) are complied with—

(A) the State program shall not apply with 
respect to the taking of the species within the 
State for any purpose, or under any condition, 
provided for under section 1371 of this title; 
and 

(B) the Secretary shall continue to regulate, 
under this subchapter, all takings of the spe-
cies within the State.

(3) After the determination required under 
paragraph (1)(C)(i) regarding a species is final 
and implemented under State law and after a co-
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1 See References in Text note below. 

operative allocation agreement described in sub-
section (d)(1), if required, is implemented for 
such species—

(A) such determination shall be treated, for 
purposes of applying this subchapter beyond 
the territory of the State, as a determination 
made in accordance with section 1373 of this 
title and as an applicable waiver under section 
1371(a)(3) of this title; 

(B) the Secretary shall regulate, without re-
gard to this section other than the allocations 
specified under such an agreement, the taking 
of the species—

(i) incidentally in the course of commer-
cial fishing operations (whether provided for 
under section 1371(a)(2) or (4) of this title), or 
in the course of other specified activities 
provided for under section 1371(a)(5) of this 
title, in the zone described in section 
1362(14)(B) 1 of this title, and 

(ii) for scientific research, public display, 
or enhancing the survival or recovery of a 
species or stock (other than by, or on behalf 
of, the State), except that any taking au-
thorized under a permit issued pursuant to 
section 1371(a)(1) of this title after October 9, 
1981, allowing the removal of live animals 
from habitat within the State shall not be 
effective if the State agency disapproves, on 
or before the date of issuance of the permit, 
such taking as being inconsistent with the 
State program; and

(C) section 1371(b) of this title shall not 
apply. 

(c) Standards with which State process must 
comply 

The State process required under subsection 
(b)(1)(C) must comply with the following stand-
ards: 

(1) The State agency with management au-
thority for the species (hereinafter in this sec-
tion referred to as the ‘‘State agency’’) must 
make an initial determination regarding the 
factors described in clause (i) of that sub-
section. The State agency must identify, and 
make available to the public under reasonable 
circumstances, the documentation supporting 
such initial determination. Unless request for 
a hearing under paragraph (2) regarding the 
initial determination is timely made, the ini-
tial determination shall be treated as final 
under State law. 

(2) The State agency shall provide oppor-
tunity, at the request of any interested party, 
for a hearing with respect to the initial deter-
mination made by it under paragraph (1) at 
which interested parties may—

(A) present oral and written evidence in 
support of or against such determination; 
and 

(B) cross-examine persons presenting evi-
dence at the hearing.

The State agency must give public notice of 
the hearing and make available to the public 
within a reasonable time before commencing 
the hearing a list of the witnesses for the 
State and a general description of the docu-

mentation and other evidence that will be re-
lied upon by such witnesses. 

(3) The State agency, solely on the basis of 
the record developed at a hearing held pursu-
ant to paragraph (2), must make a decision re-
garding its initial determination under para-
graph (1) and shall include with the record a 
statement of the findings and conclusions, and 
the reason or basis therefor, on all material 
issues. 

(4) Opportunity for judicial review of the de-
cision made by the State agency on the record 
under paragraph (3), under scope of review 
equivalent to that provided for in section 
706(2)(A) through (E) of title 5, must be avail-
able under State law. The Secretary may not 
initiate judicial review of any such decision. 

(d) Cooperative allocation agreements 

(1) If the range of a species with respect to 
which a determination under paragraph (1)(C)(i) 
of subsection (b) is made extends beyond the ter-
ritorial waters of the State, the State agency 
and the Secretary (who shall first coordinate 
with the Marine Mammal Commission and the 
appropriate Regional Fishery Management 
Council established under section 1852 of this 
title) shall enter into a cooperative allocation 
agreement providing procedures for allocating, 
on a timely basis, such of the number of ani-
mals, as determined under paragraph (1)(C)(i)(II) 
of subsection (b), as may be appropriate with 
priority of allocation being given firstly to tak-
ing for subsistence uses in the case of the State 
of Alaska, and secondly to taking for purposes 
provided for under section 1371(a) of this title 
within the zone described in section 1362(14)(B) 1 
of this title. 

(2) If the State agency requests the Secretary 
to regulate the taking of a species to which 
paragraph (1) applies within the zone described 
in section 1362(14)(B) 1 of this title for subsist-
ence uses or for hunting, or both, in a manner 
consistent with the regulation by the State 
agency of such taking within the State, the Sec-
retary shall adopt, and enforce within such zone, 
such of the State agency’s regulatory provisions 
as the Secretary considers to be consistent with 
his administration of section 1371(a) of this title 
within such zone. The Secretary shall adopt 
such provisions through the issuance of regula-
tions under section 553 of title 5, and with re-
spect to such issuance the Regulatory Flexi-
bility Act [5 U.S.C. 601 et seq.], the Paperwork 
Reduction Act,1 Executive Order Numbered 
12291, dated February 17, 1981, and the thirty-day 
notice requirement in subsection (d) of such sec-
tion 553 shall not apply. For purposes of sections 
1375, 1376, and 1377 of this title, such regulations 
shall be treated as having been issued under this 
subchapter. 

(e) Revocation of transfer of management au-
thority 

(1) Subject to paragraph (2), the Secretary 
shall revoke, after opportunity for a hearing, 
any transfer of management authority made to 
a State under subsection (b)(1) if the Secretary 
finds that the State program for the conserva-
tion and management of the species concerned is 
not being implemented, or is being implemented 
in a manner inconsistent with the provisions of 
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this section or the provisions of the program. 
The Secretary shall also establish a procedure 
for the voluntary return by a State to the Sec-
retary of species management authority that 
was previously transferred to the State under 
subsection (b)(1). 

(2)(A) The Secretary may not revoke a trans-
fer of management authority under paragraph 
(1) unless—

(i) the Secretary provides to the State a 
written notice of intent to revoke together 
with a statement, in detail, of those actions, 
or failures to act, on which such intent is 
based; and 

(ii) during the ninety-day period after the 
date of the notice of intent to revoke—

(I) the Secretary provides opportunity for 
consultation between him and the State con-
cerning such State actions or failures to act 
and the remedial measures that should be 
taken by the State, and 

(II) the State does not take such remedial 
measures as are necessary, in the judgment 
of the Secretary, to bring its conservation 
and management program, or the adminis-
tration or enforcement of the program, into 
compliance with the provisions of this sec-
tion.

(B) When a revocation by the Secretary of a 
transfer of management authority to a State be-
comes final, or the State voluntarily returns 
management authority to the Secretary, the 
Secretary shall regulate the taking, and provide 
for the conservation and management, of the 
species within the State in accordance with the 
provisions of this chapter (and in the case of 
Alaskan Natives, section 1371(b) of this title and 
subsection (i) of this section shall apply upon 
such revocation or return of management au-
thority). 

(f) Transfer of management authority to State of 
Alaska 

(1) The Secretary may not transfer manage-
ment authority to the State of Alaska under 
subsection (b)(1) for any species of marine mam-
mal unless—

(A) the State has adopted and will imple-
ment a statute and regulations that insure 
that the taking of the species for subsistence 
uses—

(i) is accomplished in a nonwasteful man-
ner, 

(ii) will be the priority consumptive use of 
the species, and 

(iii) if required to be restricted, such re-
striction will be based upon—

(I) the customary and direct dependence 
upon the species as the mainstay of liveli-
hood, 

(II) local residency, and 
(III) the availability of alternative re-

sources; and

(B) the State has adopted a statute or regu-
lation that requires that any consumptive use 
of marine mammal species, other than for sub-
sistence uses, will be authorized during a regu-
latory year only if the appropriate agency 
first makes findings, based on an administra-
tive record before it, that—

(i) such use will have no significant ad-
verse impact upon subsistence uses of the 
species, and 

(ii) the regulation of such use, including, 
but not limited to, licensing of marine mam-
mal hunting guides and the assignment of 
guiding areas, will, to the maximum extent 
practicable, provide economic opportunities 
for the residents of the rural coastal villages 
of Alaska who engage in subsistence uses of 
that species.

(2) For purposes of paragraph (1), the term 
‘‘subsistence uses’’ means the customary and 
traditional uses by rural Alaska residents of ma-
rine mammals for direct personal or family con-
sumption as food, shelter, fuel, clothing, tools, 
or transportation; for the making and selling of 
handicraft articles out of nonedible byproducts 
of marine mammals taken for personal or family 
consumption; and for barter, or sharing for per-
sonal or family consumption. As used in this 
paragraph—

(A) The term ‘‘family’’ means all persons re-
lated by blood, marriage, or adoption, or any 
person living within a household on a perma-
nent basis. 

(B) The term ‘‘barter’’ means the exchange 
of marine mammals or their parts, taken for 
subsistence uses—

(i) for other wildlife or fish or their parts, 
or 

(ii) for other food or for nonedible items 
other than money if the exchange is of a 
limited and noncommercial nature. 

(g) Environmental impact statement not re-
quired 

Neither the transfer of management authority 
to a State under subsection (b)(1), nor the rev-
ocation or voluntary return of such authority 
under subsection (e), shall be deemed to be an 
action for which an environmental impact state-
ment is required under section 4332 of title 42. 

(h) Taking of marine mammals as part of official 
duties 

(1) Nothing in this subchapter or subchapter V 
shall prevent a Federal, State, or local govern-
ment official or employee or a person designated 
under section 1382(c) of this title from taking, in 
the course of his or her duties as an official, em-
ployee, or designee, a marine mammal in a hu-
mane manner (including euthanasia) if such tak-
ing is for—

(A) the protection or welfare of the mam-
mal, 

(B) the protection of the public health and 
welfare, or 

(C) the nonlethal removal of nuisance ani-
mals.

(2) Nothing in this subchapter shall prevent 
the Secretary or a person designated under sec-
tion 1382(c) of this title from importing a marine 
mammal into the United States if such importa-
tion is necessary to render medical treatment 
that is not otherwise available. 

(3) In any case in which it is feasible to return 
to its natural habitat a marine mammal taken 
or imported under circumstances described in 
this subsection, steps to achieve that result 
shall be taken. 
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(i) Regulations covering taking of marine mam-
mals by Alaskan natives 

The Secretary may (after providing notice 
thereof in the Federal Register and in news-
papers of general circulation, and through ap-
propriate electronic media, in the affected area 
and providing opportunity for a hearing thereon 
in such area) prescribe regulations requiring the 
marking, tagging, and reporting of animals 
taken pursuant to section 1371(b) of this title. 

(j) Grants to develop or administer State con-
servation and management programs 

The Secretary may make grants to States to 
assist them—

(1) in developing programs, to be submitted 
for approval under subsection (b), for the con-
servation and management of species of ma-
rine mammals; and 

(2) in administering such programs if man-
agement authority for such species is trans-
ferred to the State under such subsection.

Grants made under this subsection may not ex-
ceed 50 per centum of the costs of developing a 
State program before Secretarial approval, or of 
administering the program thereafter. 

(k) Delegation of administration and enforce-
ment to States 

The Secretary is authorized and directed to 
enter into cooperative arrangements with the 
appropriate officials of any State for the delega-
tion to such State of the administration and en-
forcement of this subchapter: Provided, That any 
such arrangement shall contain such provisions 
as the Secretary deems appropriate to insure 
that the purposes and policies of this chapter 
will be carried out. 

(l) Authorization of appropriations 

(1) There are authorized to be appropriated to 
the Department of the Interior, for the purposes 
of carrying out this section, not to exceed 
$400,000 for each of the fiscal years ending Sep-
tember 30, 1979, September 30, 1980, and Sep-
tember 30, 1981. 

(2) There are authorized to be appropriated to 
the Department of Commerce, for the purposes 
of carrying out this section, not to exceed 
$225,000 for each of the fiscal years ending Sep-
tember 30, 1979, September 30, 1980, and Sep-
tember 30, 1981. 

(Pub. L. 92–522, title I, § 109, Oct. 21, 1972, 86 Stat. 
1040; Pub. L. 95–316, § 1, July 10, 1978, 92 Stat. 380; 
Pub. L. 97–58, § 4(a), Oct. 9, 1981, 95 Stat. 982; Pub. 
L. 100–711, § 5(a), (e)(3), Nov. 23, 1988, 102 Stat. 
4769, 4771; Pub. L. 102–587, title III, § 3004(a)(2), 
Nov. 4, 1992, 106 Stat. 5067; Pub. L. 103–238, 
§ 24(c)(10), Apr. 30, 1994, 108 Stat. 566.)

Editorial Notes 

REFERENCES IN TEXT 

Section 1362(14) of this title, referred to in subsecs. 
(b)(3)(B)(i) and (d), was redesignated section 1362(15) by 
Pub. L. 102–582, title IV, § 401(a), Nov. 2, 1992, 106 Stat. 
4909. 

The Regulatory Flexibility Act, referred to in subsec. 
(d)(2), is Pub. L. 96–354, Sept. 19, 1980, 94 Stat. 1164, 
which is classified generally to chapter 6 (§ 601 et seq.) 
of Title 5, Government Organization and Employees. 
For complete classification of this Act to the Code, see 

Short Title note set out under section 601 of Title 5 and 
Tables. 

The Paperwork Reduction Act, referred to in subsec. 
(d)(2), probably means the Paperwork Reduction Act of 
1980, Pub. L. 96–511, Dec. 11, 1980, 94 Stat. 2812, as 
amended, which was classified principally to chapter 35 
(§ 3501 et seq.) of Title 44, Public Printing and Docu-
ments, prior to the general amendment of that chapter 
by the Paperwork Reduction Act of 1995, Pub. L. 104–13, 
§ 2, May 22, 1995, 109 Stat. 163. For complete classifica-
tion of this Act to the Code, see Short Title of 1980 
Amendment note set out under section 101 of Title 44 
and Tables. 

Executive Order Numbered 12291, dated February 17, 
1981, referred to in subsec. (d)(2), was formerly set out 
as a note under section 601 of Title 5, Government Or-
ganization and Employees, and was revoked by Ex. Ord. 
No. 12866, § 11, Sept. 30, 1993, 58 F.R. 51735. 

AMENDMENTS 

1994—Subsec. (h)(1). Pub. L. 103–238 made technical 
amendment to reference to subchapter V of this chap-
ter to reflect renumbering of corresponding title of 
original act. 

1992—Subsec. (h)(1). Pub. L. 102–587 inserted ‘‘or sub-
chapter V’’ after ‘‘this subchapter’’ in introductory 
provisions. 

1988—Subsec. (b)(1)(E). Pub. L. 100–711, § 5(e)(3)(A), 
substituted ‘‘research, public display, or enhancing the 
survival or recovery of a species or stock’’ for ‘‘re-
search and public display purposes’’. 

Subsec. (b)(3)(B)(ii). Pub. L. 100–711, § 5(e)(3)(B), sub-
stituted ‘‘research, public display, or enhancing the 
survival or recovery of a species or stock’’ for ‘‘re-
search or public display purposes’’. 

Subsec. (h). Pub. L. 100–711, § 5(a), amended subsec. (h) 
generally. Prior to amendment, subsec. (h) read as fol-
lows: ‘‘Nothing in this subchapter shall prevent a Fed-
eral, State, or local government official or employee or 
a person designated under section 1382(c) of this title 
from taking, in the course of his duties as an official, 
employee, or designee, a marine mammal in a humane 
manner (including euthanasia) if such taking is for—

‘‘(1) the protection or welfare of the mammal, 
‘‘(2) the protection of the public health and welfare, 

or 
‘‘(3) the nonlethal removal of nuisance animals, 

and, in any case in which the return of the mammal to 
its natural habitat is feasible, includes steps designed 
to achieve that result.’’

1981—Subsec. (a). Pub. L. 97–58, § 4(a)(2), added subsec. 
(a). Former subsec. (a), relating to State regulation of 
the taking of marine mammals, was struck out. 

Subsec. (b). Pub. L. 97–58, § 4(a)(2), added subsec. (b). 
Former subsec. (b), relating to the making of grants to 
States by the Secretary, was struck out. See subsec. (j) 
of this section. 

Subsecs. (c), (d). Pub. L. 97–58, § 4(a)(1), (2), added sub-
secs. (c) and (d). Former subsecs. (c) and (d) redesig-
nated (k) and (l), respectively. 

Subsecs. (e) to (j). Pub. L. 97–58, § 4(a)(2), added sub-
secs. (e) to (j). 

Subsecs. (k), (l). Pub. L. 97–58, § 4(a)(1), redesignated 
subsecs. (c) and (d) as (k) and (l), respectively. 

1978—Subsec. (d). Pub. L. 95–316 added subsec. (d).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

ENFORCEMENT BY HAWAII OF LAWS RELATING TO CON-
SERVATION AND MANAGEMENT OF HUMPBACK WHALES 
WITH RESPECT TO RECREATIONAL AND COMMERCIAL 
VESSELS 

Pub. L. 108–447, div. B, title II, § 213, Dec. 8, 2004, 118 
Stat. 2884, provided that: ‘‘Hereafter, notwithstanding 
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1 See References in Text note below. 

any other Federal law related to the conservation and 
management of marine mammals, the State of Hawaii 
may enforce any State law or regulation with respect 
to the operation in State waters of recreational and 
commercial vessels, for the purpose of conservation and 
management of humpback whales, to the extent that 
such law or regulation is no less restrictive than Fed-
eral law.’’

COOPERATIVE AGREEMENTS UNDER ENDANGERED 
SPECIES ACT 

Pub. L. 97–58, § 4(b), Oct. 9, 1981, 95 Stat. 986, provided 
that: ‘‘Nothing in the amendments made by subsection 
(a) [amending this section] shall be construed as affect-
ing in any manner, or to any extent, any cooperative 
agreement entered into by a State under section 6(c) of 
the Endangered Species Act of 1973 (16 U.S.C. 1535(c)) 
before, on, or after the date of the enactment of this 
Act [Oct. 9, 1981].’’

§ 1380. Marine mammal research grants 

(a) Authorization; research concerning yellowfin 
tuna; annual report 

The Secretary is authorized to make grants, 
or to provide financial assistance in such other 
form as he deems appropriate, to any Federal or 
State agency, public or private institution, or 
other person for the purpose of assisting such 
agency, institution, or person to undertake re-
search in subjects which are relevant to the pro-
tection and conservation of marine mammals. In 
carrying out this subsection, the Secretary shall 
undertake a program of, and shall provide finan-
cial assistance for, research into new methods of 
locating and catching yellowfin tuna without 
the incidental taking of marine mammals. The 
Secretary shall include a description of the an-
nual results of research carried out under this 
section in the report required under section 
1373(f) of this title. 

(b) Terms and conditions 

Any grant or other financial assistance pro-
vided by the Secretary pursuant to this section 
shall be subject to such terms and conditions as 
the Secretary deems necessary to protect the in-
terests of the United States and shall be made 
after review by the Marine Mammal Commis-
sion. 

(c) Gulf of Maine ecosystem protection 

(1) No later than 1 year after April 30, 1994, the 
Secretary of Commerce shall convene a regional 
workshop for the Gulf of Maine to assess human-
caused factors affecting the health and stability 
of that marine ecosystem, of which marine 
mammals are a part. The workshop shall be con-
ducted in consultation with the Marine Mammal 
Commission, the adjacent coastal States, indi-
viduals with expertise in marine mammal biol-
ogy and ecology, representatives from environ-
mental organizations, the fishing industry, and 
other appropriate persons. The goal of the work-
shop shall be to identify such factors, and to rec-
ommend a program of research and management 
to restore or maintain that marine ecosystem 
and its key components that—

(A) protects and encourages marine mam-
mals to develop to the greatest extent feasible 
commensurate with sound policies of resource 
management; 

(B) has as the primary management objec-
tive the maintenance of the health and sta-
bility of the marine ecosystems; 

(C) ensures the fullest possible range of man-
agement options for future generations; and 

(D) permits nonwasteful, environmentally 
sound development of renewable and non-
renewable resources.

(2) On or before December 31, 1995, the Sec-
retary of Commerce shall submit to the Com-
mittee on Merchant Marine and Fisheries of the 
House of Representatives and the Committee on 
Commerce, Science and Transportation of the 
Senate a report containing the results of the 
workshop under this subsection, proposed regu-
latory or research actions, and recommended 
legislative action. 

(d) Bering Sea ecosystem protection 

(1) The Secretary of Commerce, in consulta-
tion with the Secretary of the Interior, the Ma-
rine Mammal Commission, the State of Alaska, 
and Alaska Native organizations, shall, not later 
than 180 days after April 30, 1994, undertake a 
scientific research program to monitor the 
health and stability of the Bering Sea marine 
ecosystem and to resolve uncertainties con-
cerning the causes of population declines of ma-
rine mammals, sea birds, and other living re-
sources of that marine ecosystem. The program 
shall address the research recommendations de-
veloped by previous workshops on Bering Sea 
living marine resources, and shall include re-
search on subsistence uses of such resources and 
ways to provide for the continued opportunity 
for such uses. 

(2) To the maximum extent practicable, the 
research program undertaken pursuant to para-
graph (1) shall be conducted in Alaska. The Sec-
retary of Commerce shall utilize, where appro-
priate, traditional local knowledge and may 
contract with a qualified Alaska Native organi-
zation to conduct such research. 

(3) The Secretary of Commerce, the Secretary 
of the Interior, and the Commission shall ad-
dress the status and findings of the research pro-
gram in their annual reports to Congress re-
quired by sections 1373(f) and 1404 of this title.1 

(Pub. L. 92–522, title I, § 110, Oct. 21, 1972, 86 Stat. 
1041; Pub. L. 95–136, § 1, Oct. 18, 1977, 91 Stat. 1167; 
Pub. L. 95–316, § 2, July 10, 1978, 92 Stat. 380; Pub. 
L. 97–58, § 5, Oct. 9, 1981, 95 Stat. 986; Pub. L. 
100–711, § 4(e), Nov. 23, 1988, 102 Stat. 4768; Pub. L. 
103–238, § 20, Apr. 30, 1994, 108 Stat. 560; Pub. L. 
105–42, § 4(f), Aug. 15, 1997, 111 Stat. 1125.)

Editorial Notes 

REFERENCES IN TEXT 

Provisions of section 1373(f) of this title requiring an-
nual reports to Congress, referred to in subsec. (d)(3), 
terminated, effective May 15, 2000. See Termination of 
Reporting Requirements note set out under section 1373 
of this title. 

Section 1404 of this title, referred to in subsec. (d)(3), 
was omitted from the Code. 

AMENDMENTS 

1997—Subsec. (a). Pub. L. 105–42 struck out ‘‘(1)’’ be-
fore ‘‘The Secretary is authorized’’ and struck out par. 
(2) which read as follows: ‘‘For purposes of identifying 
appropriate research into promising new methods of lo-
cating and catching yellowfin tuna without the inci-
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dental taking of marine mammals, the Secretary shall 
contract for an independent review of information per-
taining to such potential alternative methods to be 
conducted by the National Academy of Sciences with 
individuals having scientific, technical, or other exper-
tise that may be relevant to the identification of prom-
ising alternative fishing techniques. The Secretary 
shall request that the independent review be submitted 
to the Secretary on or before September 8, 1989, and the 
Secretary shall submit the report of the independent 
review, together with a proposed plan for research, de-
velopment, and implementation of alternative fishing 
techniques, to the Committee on Commerce, Science, 
and Transportation of the Senate and the Committee 
on Merchant Marine and Fisheries of the House of Rep-
resentatives on or before December 5, 1989.’’

1994—Subsecs. (c), (d). Pub. L. 103–238 added subsecs. 
(c) and (d) and struck out former subsec. (c) which au-
thorized appropriations to be made available to the 
Secretary of Commerce and the Secretary of the Inte-
rior for purposes of carrying out this section for fiscal 
year ending June 30, 1973, to fiscal year ending Sept. 30, 
1981. 

1988—Subsec. (a). Pub. L. 100–711 designated existing 
provisions as par. (1) and added par. (2). 

1981—Subsec. (a). Pub. L. 97–58 directed the Secretary 
to undertake a program of research into new methods 
of locating and catching yellowfin tuna without the in-
cidental taking of marine mammals and directed that 
the Secretary include a description of the annual re-
sults of that research in the report required under sec-
tion 1373(f) of this title. 

1978—Subsec. (c)(4) to (6). Pub. L. 95–316 added pars. 
(4) to (6). 

1977—Subsec. (c). Pub. L. 95–136 incorporated existing 
provisions into text preceding par. (1) and, as so incor-
porated, struck out provisions authorizing to be appro-
priated such sums as may be necessary to carry out 
this section for the fiscal year in which this section 
takes effect and the next four years thereafter, lim-
iting appropriations for any one year to $2,500,000, and 
requiring that one-third of such sums be made avail-
able to the Secretary of the Interior and two-thirds of 
such sums be made available to the Secretary of the de-
partment in which the National Oceanic and Atmos-
pheric Administration is operating, and added pars. (1) 
to (3).

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1997 AMENDMENT 

For effective date of amendment by Pub. L. 105–42, 
see section 8 of Pub. L. 105–42, set out as a note under 
section 1362 of this title. 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

ABOLITION OF HOUSE COMMITTEE ON MERCHANT MARINE 
AND FISHERIES 

Committee on Merchant Marine and Fisheries of 
House of Representatives abolished and its jurisdiction 
transferred by House Resolution No. 6, One Hundred 
Fourth Congress, Jan. 4, 1995. For treatment of ref-
erences to Committee on Merchant Marine and Fish-
eries, see section 1(b)(3) of Pub. L. 104–14, set out as a 
note preceding section 21 of Title 2, The Congress. 

§ 1381. Commercial fisheries gear development 

(a) Research and development program; report 
to Congress; authorization of appropriations 

The Secretary of the department in which the 
National Oceanic and Atmospheric Administra-
tion is operating (hereafter referred to in this 
section as the ‘‘Secretary’’) is hereby authorized 

and directed to immediately undertake a pro-
gram of research and development for the pur-
pose of devising improved fishing methods and 
gear so as to reduce to the maximum extent 
practicable the incidental taking of marine 
mammals in connection with commercial fish-
ing. At the end of the full twenty-four calendar 
month period following October 21, 1972, the Sec-
retary shall deliver his report in writing to the 
Congress with respect to the results of such re-
search and development. For the purposes of 
this section, there is hereby authorized to be ap-
propriated the sum of $1,000,000 for the fiscal 
year ending June 30, 1973, and the same amount 
for the next fiscal year. Funds appropriated for 
this section shall remain available until ex-
pended. 

(b) Reduction of level of taking of marine mam-
mals incidental to commercial fishing oper-
ations 

The Secretary, after consultation with the 
Marine Mammal Commission, is authorized and 
directed to issue, as soon as practicable, such 
regulations, covering the twenty-four-month pe-
riod referred to in section 1371(a)(2) of this title, 
as he deems necessary or advisable, to reduce to 
the lowest practicable level the taking of ma-
rine mammals incidental to commercial fishing 
operations. Such regulations shall be adopted 
pursuant to section 553 of title 5. In issuing such 
regulations, the Secretary shall take into ac-
count the results of any scientific research 
under subsection (a) of this section and, in each 
case, shall provide a reasonable time not exceed-
ing four months for the persons affected to im-
plement such regulations. 

(c) Reduction of level of taking of marine mam-
mals in tuna fishery 

Additionally, the Secretary and Secretary of 
State are directed to commence negotiations 
within the Inter-American Tropical Tuna Com-
mission in order to effect essential compliance 
with the regulatory provisions of this chapter so 
as to reduce to the maximum extent feasible the 
incidental taking of marine mammals by vessels 
involved in the tuna fishery. The Secretary and 
Secretary of State are further directed to re-
quest the Director of Investigations of the Inter-
American Tropical Tuna Commission to make 
recommendations to all member nations of the 
Commission as soon as is practicable as to the 
utilization of methods and gear devised under 
subsection (a) of this section. 

(d) Research and observation 

Furthermore, after timely notice and during 
the period of research provided in this section, 
duly authorized agents of the Secretary are 
hereby empowered to board and to accompany 
any commercial fishing vessel documented 
under the laws of the United States, there being 
space available, on a regular fishing trip for the 
purpose of conducting research or observing op-
erations in regard to the development of im-
proved fishing methods and gear as authorized 
by this section. Such research and observation 
shall be carried out in such manner as to mini-
mize interference with fishing operations. The 
Secretary shall provide for the cost of quar-
tering and maintaining such agents. No master, 
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operator, or owner of such a vessel shall impair 
or in any way interfere with the research or ob-
servation being carried out by agents of the Sec-
retary pursuant to this section. 

(Pub. L. 92–522, title I, § 111, Oct. 21, 1972, 86 Stat. 
1041.)

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

§ 1382. Regulations and administration 

(a) Consultation with Federal agencies 

The Secretary, in consultation with any other 
Federal agency to the extent that such agency 
may be affected, shall prescribe such regulations 
as are necessary and appropriate to carry out 
the purposes of this subchapter. 

(b) Cooperation by Federal agencies 

Each Federal agency is authorized and di-
rected to cooperate with the Secretary, in such 
manner as may be mutually agreeable, in car-
rying out the purposes of this subchapter. 

(c) Contracts, leases, and cooperative agree-
ments 

The Secretary may enter into such contracts, 
leases, cooperative agreements, or other trans-
actions as may be necessary to carry out the 
purposes of this subchapter or subchapter V and 
on such terms as he deems appropriate with any 
Federal or State agency, public or private insti-
tution, or other person. 

(d) Annual review; suspension of program 

The Secretary shall review annually the oper-
ation of each program in which the United 
States participates involving the taking of ma-
rine mammals on lands. If at any time the Sec-
retary finds that any such program cannot be 
administered on lands owned by the United 
States or in which the United States has an in-
terest in a manner consistent with the purposes 
of 1 policies of this chapter, he shall suspend the 
operation of that program and shall include in 
the annual report to the public and the Congress 
required under section 1373(f) of this title his 
reasons for such suspension, together with rec-
ommendations for such legislation as he deems 
necessary and appropriate to resolve the prob-
lem. 

(e) Measures to alleviate impacts on strategic 
stocks 

If the Secretary determines, based on a stock 
assessment under section 1386 of this title or 
other significant new information obtained 
under this chapter, that impacts on rookeries, 
mating grounds, or other areas of similar eco-
logical significance to marine mammals may be 
causing the decline or impeding the recovery of 
a strategic stock, the Secretary may develop 
and implement conservation or management 
measures to alleviate those impacts. Such meas-
ures shall be developed and implemented after 

consultation with the Marine Mammal Commis-
sion and the appropriate Federal agencies and 
after notice and opportunity for public com-
ment. 

(Pub. L. 92–522, title I, § 112, Oct. 21, 1972, 86 Stat. 
1042; Pub. L. 96–470, title II, § 201(e), Oct. 19, 1980, 
94 Stat. 2241; Pub. L. 102–587, title III, § 3004(a)(3), 
Nov. 4, 1992, 106 Stat. 5067; Pub. L. 103–238, §§ 7(a), 
24(c)(11), Apr. 30, 1994, 108 Stat. 542, 566.)

Editorial Notes 

AMENDMENTS 

1994—Subsec. (c). Pub. L. 103–238, § 24(c)(11), made 
technical amendment to reference to subchapter V of 
this chapter to reflect renumbering of corresponding 
title of original act. 

Subsec. (e). Pub. L. 103–238, § 7(a), added subsec. (e). 
1992—Subsec. (c). Pub. L. 102–587 inserted ‘‘or sub-

chapter V’’ after ‘‘of this subchapter’’. 
1980—Subsec. (d). Pub. L. 96–470 substituted ‘‘include 

in the annual report to the public and the Congress re-
quired under section 1373(f) of this title’’ for ‘‘forthwith 
submit to Congress’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

§ 1383. Application to other treaties and conven-
tions 

(a) Generally; findings; waiver of penalties 

The provisions of this subchapter shall be 
deemed to be in addition to and not in con-
travention of the provisions of any existing 
international treaty, convention, or agreement, 
or any statute implementing the same, which 
may otherwise apply to the taking of marine 
mammals. Upon a finding by the Secretary that 
the provisions of any international treaty, con-
vention, or agreement, or any statute imple-
menting the same has been made applicable to 
persons subject to the provisions of this sub-
chapter in order to effect essential compliance 
with the regulatory provisions of this chapter so 
as to reduce to the lowest practicable level the 
taking of marine mammals incidental to com-
mercial fishing operations, section 1375 of this 
title may not apply to such persons. 

(b) Review of effectiveness of Agreement on the 
Conservation of Polar Bears 

Not later than 1 year after April 30, 1994, the 
Secretary of the Interior shall, in consultation 
with the contracting parties, initiate a review of 
the effectiveness of the Agreement on the Con-
servation of Polar Bears, as provided for in Arti-
cle IX of the Agreement, and establish a process 
by which future reviews shall be conducted. 

(c) Review of implementation of Agreement on 
the Conservation of Polar Bears; report 

The Secretary of the Interior, in consultation 
with the Secretary of State and the Marine 
Mammal Commission, shall review the effective-
ness of United States implementation of the 
Agreement on the Conservation of Polar Bears, 
particularly with respect to the habitat protec-
tion mandates contained in Article II. The Sec-
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retary shall report the results of this review to 
the Committee on Merchant Marine and Fish-
eries of the House of Representatives and the 
Committee on Commerce, Science, and Trans-
portation of the Senate not later than April 1, 
1995. 

(d) Consultation regarding conservation of polar 
bears in Russia and Alaska; report 

Not later than 6 months after April 30, 1994, 
the Secretary of the Interior, acting through the 
Secretary of State and in consultation with the 
Marine Mammal Commission and the State of 
Alaska, shall consult with the appropriate offi-
cials of the Russian Federation on the develop-
ment and implementation of enhanced coopera-
tive research and management programs for the 
conservation of polar bears in Alaska and Rus-
sia. The Secretary shall report the results of 
this consultation and provide periodic progress 
reports on the research and management pro-
grams to the Committee on Merchant Marine 
and Fisheries of the House of Representatives 
and the Committee on Commerce, Science and 
Transportation of the Senate. 

(Pub. L. 92–522, title I, § 113, Oct. 21, 1972, 86 Stat. 
1042; Pub. L. 103–238, § 7(b), Apr. 30, 1994, 108 Stat. 
542.)

Editorial Notes 

CODIFICATION 

A prior subsec. (b) of section 113 of Pub. L. 92–522 
amended section 659 of this title. 

AMENDMENTS 

1994—Subsec. (a). Pub. L. 103–238, § 7(b)(1), directed the 
amendment of this section by ‘‘designating the existing 
paragraph’’ as subsec. (a), notwithstanding the existing 
first par. of this section was already designated (a). 

Subsecs. (b) to (d). Pub. L. 103–238, § 7(b)(2), added sub-
secs. (b) to (d). See Codification note above.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

ABOLITION OF HOUSE COMMITTEE ON MERCHANT MARINE 
AND FISHERIES 

Committee on Merchant Marine and Fisheries of 
House of Representatives abolished and its jurisdiction 
transferred by House Resolution No. 6, One Hundred 
Fourth Congress, Jan. 4, 1995. Committee on Merchant 
Marine and Fisheries of House of Representatives treat-
ed as referring to Committee on Resources of House of 
Representatives in case of provisions relating to fish-
eries, wildlife, international fishing agreements, ma-
rine affairs (including coastal zone management) ex-
cept for measures relating to oil and other pollution of 
navigable waters, or oceanography by section 1(b)(3) of 
Pub. L. 104–14, set out as a note preceding section 21 of 
Title 2, The Congress. Committee on Resources of 
House of Representatives changed to Committee on 
Natural Resources of House of Representatives by 
House Resolution No. 6, One Hundred Tenth Congress, 
Jan. 5, 2007. 

§ 1383a. Interim exemption for commercial fish-
eries 

(a) Effective and termination dates of preemp-
tive provisions; law governing incidental tak-
ing of marine mammals in course of commer-
cial yellowfin tuna fishing 

(1) During the period beginning on November 
23, 1988, and until superseded by regulations pre-
scribed under section 1387 of this title, or until 
September 1, 1995, whichever is earlier, except as 
provided in paragraph (2), the provisions of this 
section, rather than sections 1371, 1373, and 1374 
of this title, shall govern the incidental taking 
of marine mammals in the course of commercial 
fishing operations by persons using vessels of 
the United States and vessels which have valid 
fishing permits issued by the Secretary in ac-
cordance with section 1824(b) of this title. In any 
event it shall be the immediate goal that the in-
cidental kill or serious injury of marine mam-
mals permitted in the course of commercial 
fishing operations be reduced to insignificant 
levels approaching a zero mortality and serious 
injury rate. 

(2) The provisions of this section other than 
subsection (e)(6)(A) shall not govern the inci-
dental taking of marine mammals in the course 
of commercial yellowfin tuna fishing subject to 
section 1374(h)(2) of this title. 

(b) Proposed and final list of fisheries taking ma-
rine mammals; publication in Federal Reg-
ister; grant of exemption; conditions; suspen-
sion of grant of exemption; administration of 
exemption provisions; fees 

(1) The Secretary shall, after consultation 
with the Marine Mammal Commission—

(A) publish in the Federal Register, for pub-
lic comment, not later than sixty days after 
November 23, 1988, a proposed list of those fish-
eries, along with a statement of the marine 
mammals and the approximate number of ves-
sels or persons involved in each such fishery, 
that have—

(i) frequent incidental taking of marine 
mammals; 

(ii) occasional incidental taking of marine 
mammals; or 

(iii) a remote likelihood of or no known in-
cidental taking of marine mammals;

(B) publish in the Federal Register not later 
than one hundred and twenty days after No-
vember 23, 1988, a final list of the fisheries and 
other information required by paragraph (A), 
together with a summary of the provisions of 
this section and information sufficient to ad-
vise vessel owners on how to obtain an exemp-
tion and otherwise comply with the require-
ments of this section; and 

(C) at least once each year thereafter, and at 
such other times as the Secretary considers 
appropriate, reexamine, based on information 
gathered from the program established under 
subsections (c), (d), (e), and (f), and other rel-
evant sources and after notice and opportunity 
for public comment, the classification of fish-
eries and other determinations required under 
subparagraph (A) and publish in the Federal 
Register any necessary changes.

(2)(A) An exemption shall be granted by the 
Secretary in accordance with this section for a 
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vessel engaged in a fishery identified under 
paragraph (1)(A)(i) or (ii), upon receipt by the 
Secretary of a completed registration form pro-
viding the name of the vessel owner, the name 
and description of the vessel, the fisheries in 
which it will be engaged, and such other infor-
mation as the Secretary considers necessary. A 
decal or other physical evidence that the exemp-
tion is current and valid shall be issued by the 
Secretary at the time an exemption is granted, 
and so long as the exemption remains current 
and valid, shall be reissued annually thereafter. 

(B) No exemption may be granted under this 
section to the owner of a vessel unless such ves-
sel—

(i) is a vessel of the United States; or 
(ii) has a valid fishing permit issued by the 

Secretary in accordance with section 1824(b) of 
this title.

(C) Notwithstanding any other provision of 
this subchapter, exemptions granted under this 
section shall authorize the incidental taking of 
marine mammals, other than California sea ot-
ters, from any species or stock, including a pop-
ulation stock designated as depleted, but shall 
not authorize the intentional lethal taking of 
any Steller sea lion, any cetacean, or any ma-
rine mammals from a population stock des-
ignated as depleted. 

(3)(A) Beginning two hundred and forty days 
after November 23, 1988, each owner of a vessel 
engaged in any fishery identified under para-
graph (1)(A)(i) or (ii) shall, in order to engage 
lawfully in that fishery—

(i) have registered with the Secretary in 
order to obtain for each such vessel owned an 
exemption for the purpose of incidentally tak-
ing marine mammals in accordance with this 
section; 

(ii) ensure that a decal or such other phys-
ical evidence of a current and valid exemption 
as the Secretary may require is displayed on 
or is in the possession of the master of each 
such vessel; and 

(iii) report as required by subsection (c).

(B) Any owner of a vessel receiving an exemp-
tion under this section for any fishery identified 
under paragraph (1)(A)(i) shall, as a condition of 
that exemption, take on board a natural re-
source observer if requested to do so by the Sec-
retary. 

(C) An owner of a vessel engaged in a fishery 
identified under paragraph (1)(A)(i) or (ii) who—

(i) fails to obtain from the Secretary an ex-
emption under this section; 

(ii) fails to maintain a current and valid ex-
emption; or 

(iii) fails to ensure that a decal or other 
physical evidence of such exemption issued by 
the Secretary is displayed on or is in posses-
sion of the master of the vessel,

and the master of any such vessel engaged in 
such fishery, shall be deemed to have violated 
this subchapter, and shall be subject to the pen-
alties of this subchapter except in the case of 
unknowing violations before January 1, 1990. 

(D) If the owner of a vessel has obtained and 
maintains a current and valid exemption from 
the Secretary under this section and meets the 
requirements set forth in this section, the owner 

of such vessel, and the master and crew mem-
bers of the vessel, shall not be subject to the 
penalties set forth in this subchapter for the in-
cidental taking of marine mammals while such 
vessel is engaged in a fishery to which the ex-
emption applies. 

(E) Each owner of a vessel engaged in any fish-
ery not identified in paragraph (1)(A)(i) or (ii), 
and the master and crew members of such a ves-
sel, shall not be subject to the penalties set 
forth in this subchapter for the incidental tak-
ing of marine mammals if such owner reports to 
the Secretary, in such form and manner as the 
Secretary may require, instances of lethal inci-
dental taking in the course of that fishery. 

(4) The Secretary shall suspend or revoke an 
exemption granted under this section and shall 
not issue a decal or other physical evidence of 
the exemption for any vessel until the owner of 
such vessel complies with the reporting require-
ments under subsection (c) and such require-
ments to take on board a natural resource ob-
server under paragraph (3)(B) as are applicable 
to such vessel. 

(5)(A) The Secretary shall develop, in con-
sultation with the appropriate States, Regional 
Fishery Management Councils, and other inter-
ested parties, the means by which the granting 
and administration of exemptions under this 
section shall be integrated and coordinated, to 
the maximum extent practicable, with existing 
fishery licenses, registrations, and related pro-
grams. 

(B) The Secretary shall utilize newspapers of 
general circulation, fishery trade associations, 
electronic media, and other means of advising 
commercial fishermen of the provisions of this 
section and the means by which they can com-
ply with its requirements. 

(C) The Secretary is authorized to charge a fee 
for the granting of an exemption under this sub-
section. The level of fees charged under this sub-
paragraph shall not exceed the administrative 
costs incurred in granting an exemption. Fees 
collected under this subparagraph shall be avail-
able to the Under Secretary of Commerce for 
Oceans and Atmosphere for expenses incurred in 
the granting and administration of exemptions 
under this section. 

(c) Compilation of information by vessel owners; 
contents 

The owner of each vessel holding an exemption 
granted under subsection (b) of this section shall 
regularly compile information which shall be 
used in a report to be submitted to the Sec-
retary at the close of the fishing season or annu-
ally, as the Secretary may prescribe. Such re-
port shall be submitted in such form as the Sec-
retary may require and shall include the fol-
lowing: 

(1) the type of fishery engaged in by the own-
er’s vessel; 

(2) the date and approximate time of any in-
cidental taking of a marine mammal, together 
with the area in which the incidental taking 
occurred, the fishing gear used at the time of 
the incidental taking, and the species of fish 
involved; and 

(3) for each incidental taking, the number 
and species of marine mammals involved, 
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1 So in original. Probably should not be capitalized. 

whether the marine mammals were deterred 
from gear or catch, incidentally injured, inci-
dentally killed, or lethally removed to protect 
gear, catch, or human life.

If there was no incidental taking of marine 
mammals during the reporting period, a report 
stating that fact shall be filed with the Sec-
retary. 

(d) Program for enhancement and verification of 
information received from vessel owners; 
confidentiality of information 

(1) The Secretary shall establish a program to 
enhance the quality of and verify information 
received from reports submitted by owners of 
vessels who have been granted an exemption 
under subsection (b) of this section. The pro-
gram shall include, but not be limited to—

(A) education efforts regarding the informa-
tion that must be submitted; 

(B) interviews with fishermen; and 
(C) other such information gathering and 

verification activities that will enable the 
Secretary to determine reliably the nature, 
type, and extent of the incidental taking of 
marine mammals that occurs in a fishery.

Except to the extent authorized by the provi-
sions of subsection (e), the program shall not in-
clude placement of observers aboard exempted 
vessels. 

(2) Information obtained under this subsection 
shall be subject to the confidentiality provisions 
of subsection (j). 

(e) Observers on board exempted vessels; con-
fidentiality of information; authorization of 
appropriations 

(1) For each fishery identified under sub-
section (b)(1)(A)(i) of this section, the Secretary 
shall, after consultation with the appropriate 
Regional Fishery Management Councils, other 
Federal and State agencies, and other interested 
parties, and subject to paragraph (6), place ob-
servers on board exempted vessels so as to mon-
itor not less than 20 percent nor more than 35 
percent of the fishing operations by vessels in 
the fishery to obtain statistically reliable infor-
mation on the species and number of marine 
mammals incidentally taken in the fishery. If 
the Secretary determines that fewer than 20 per-
cent of the fishing operations by vessels in the 
fishery will be monitored during the course of 
the fishing season, the Secretary shall imple-
ment the alternative observation program de-
scribed in subsection (f) to the extent necessary 
to supplement the observer program described in 
this subsection. 

(2) When determining the distribution of ob-
servers among fisheries and between vessels in a 
particular fishery, the Secretary shall be guided 
by the following standards: 

(A) the requirement to obtain the best sci-
entific information available; 

(B) the requirement that assignment of ob-
servers is fair and equitable among fisheries 
and among vessels in a fishery; 

(C) consistent with paragraph (1), the re-
quirement that no individual person or vessel, 
or group of persons or vessels, be subject to ex-
cessive or overly burdensome observer cov-
erage; and 

(D) where practicable, the need to minimize 
costs and avoid duplication.

(3) If the Secretary finds that, for reasons be-
yond his or her control, the Secretary cannot as-
sign observers to all the fisheries identified 
under subsection (b)(1)(A)(i) of this section at 
the level of observer coverage set forth in para-
graph (1), the Secretary shall allocate available 
observers among such fisheries, consistent with 
paragraph (2), according to the following pri-
ority: 

(A) those fisheries that incidentally take 
marine mammals from any population stock 
designated as depleted; 

(B) those fisheries that incidentally take 
marine mammals from population stocks that 
the Secretary believes are declining; 

(C) those fisheries other than those de-
scribed in subparagraphs (A) and (B) in which 
the greatest incidental take of marine mam-
mals occur; and 

(D) any other fishery identified under sub-
section (b)(1)(A)(i).

The Secretary may, with the consent of the ves-
sel owner, station an observer on board a vessel 
engaged in a fishery not identified under sub-
section (b)(1)(A)(i). 

(4) Information gathered by observers shall be 
subject to the provisions of subsection (j). Con-
sistent with the requirements of paragraph (1), 
the Secretary shall, if requested by the Appro-
priate 1 Regional Fishery Management Council, 
or in the case of a State fishery, the State, re-
quire observers to collect additional informa-
tion, including but not limited to the quantities, 
species, and physical condition of target and 
non-target fishery resources and, if requested by 
the Secretary of the Interior, seabirds. 

(5) Notwithstanding the provisions of para-
graph (4), the Secretary may decline to require 
observers to collect information described in 
such paragraph, if the Secretary finds in writ-
ing, following public notice and opportunity for 
comment, that such information will not con-
tribute to the protection of marine mammals or 
the understanding of the marine ecosystem, in-
cluding fishery resources and seabirds. 

(6) The Secretary shall not be required to 
place an observer on a vessel in a fishery if the 
Secretary finds that—

(A) in a situation where harvesting vessels 
are delivering fish to a processing vessel and 
the catch is not taken on board the harvesting 
vessel, statistically reliable information can 
be obtained from an observer on board the 
processing vessel to which the fish are deliv-
ered; 

(B) the facilities of a vessel for the quar-
tering of an observer, or for carrying out ob-
server functions, are so inadequate or unsafe 
that the health or safety of the observer or the 
safe operation of the vessel would be jeopard-
ized; or 

(C) for reasons beyond the control of the 
Secretary, an observer is not available.

(7)(A) An observer on a vessel (or the observ-
er’s personal representative) under the require-
ments of this section or section 1374 of this title 
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that is ill, disabled, injured, or killed from serv-
ice as an observer on that vessel may not bring 
a civil action under any law of the United States 
for that illness, disability, injury, or death 
against the vessel or vessel owner, except that a 
civil action may be brought against the vessel 
owner for the owner’s willful misconduct. 

(B) This paragraph does not apply if the ob-
server is engaged by the owner, master, or indi-
vidual in charge of a vessel to perform any du-
ties in service to the vessel. 

(8) There are authorized to be appropriated to 
the Department of Commerce for the purposes of 
carrying out this subsection not to exceed 
$2,700,000 for fiscal year 1989 and not to exceed 
$8,000,000 for each of the fiscal years 1990, 1991, 
1992, and 1993. 

(f) Alternative observation program 

(1) The Secretary shall establish an alter-
native observation program to provide statis-
tically reliable information on the species and 
number of marine mammals incidentally taken 
in those fisheries identified pursuant to sub-
section (b)(1)(A)(i) of this section for which the 
required level of observer coverage has not been 
met or for any other fisheries about which such 
reliable information is not otherwise available. 
The alternative program shall include, but not 
be limited to, direct observation of fishing ac-
tivities from vessels, airplanes, or points on 
shore. 

(2) Individuals engaged in the alternative ob-
servation program shall collect scientific infor-
mation on the fisheries subject to observation, 
consistent with the requirements of paragraph 
(1) and subsection (e)(4) and (5). All information 
collected shall be subject to the provisions of 
subsection (j). 

(g) Review of information and evaluation of ef-
fects of incidental taking on population 
stocks of marine mammals; promulgation of 
emergency regulations to mitigate immediate 
and significant adverse impacts; action to 
mitigate non-immediate impacts 

(1) The Secretary shall review information re-
garding the incidental taking of marine mam-
mals and evaluate the effects of such incidental 
taking on the affected population stocks of ma-
rine mammals. 

(2) If the Secretary finds, based on the infor-
mation received from the programs established 
under subsections (c), (d), (e), and (f), that the 
incidental taking of marine mammals in a fish-
ery is having an immediate and significant ad-
verse impact on a marine mammal population 
stock or, in the case of Steller sea lions and 
North Pacific fur seals, that more than 1,350 and 
50, respectively, will be incidentally killed dur-
ing a calendar year, the Secretary shall consult 
with appropriate Regional Fishery Management 
Councils and State fishery managers and pre-
scribe emergency regulations to prevent to the 
maximum extent practicable any further tak-
ing. Any emergency regulations prescribed 
under this paragraph—

(A) shall, to the maximum extent prac-
ticable, avoid interfering with existing State 
or regional fishery management plans; 

(B) shall be published in the Federal Reg-
ister together with the reasons therefor; 

(C) shall remain in effect for not more than 
one hundred and eighty days or until the end 
of the fishing season, whichever is earlier; and 

(D) may be terminated by the Secretary at 
an earlier date by publication in the Federal 
Register of a notice of termination if the Sec-
retary determines the reasons for the emer-
gency regulations no longer exist.

In prescribing emergency regulations under this 
paragraph, the Secretary shall take into ac-
count the economics of the fishery concerned 
and the availability of existing technology to 
prevent or minimize incidental taking of marine 
mammals. 

(3) If the Secretary finds, based on information 
received from the programs established under 
subsections (c), (d), (e), and (f), that incidental 
taking of marine mammals in a fishery is not 
having an immediate and significant adverse 
impact on a marine mammal population stock 
but that it will likely have a significant adverse 
impact over a period of time longer than one 
year, the Secretary shall request the appro-
priate Regional Fishery Management Council or 
State to initiate, recommend, or take such ac-
tion within its authority as it considers nec-
essary to mitigate the adverse impacts, includ-
ing adjustments to requirements on fishing 
times or areas or the imposition of restrictions 
on the use of vessels or gear. 

(4) The Secretary shall impose appropriate 
conditions and restrictions on an exemption 
granted under subsection (b) if—

(A) a Regional Fishery Management Council 
or State does not act in a reasonable period of 
time on a request made by the Secretary 
under paragraph (3); or 

(B) if the Secretary determines after notice 
and opportunity for public comment that the 
purposes of this section would be better served 
by such action. 

(h) Information and management system for 
processing and analyzing reports and infor-
mation; accessibility to public 

The Secretary shall design and implement an 
information management system capable of 
processing and analyzing reports received from 
the programs established under subsections (c), 
(d), (e), and (f), and other relevant sources, in-
cluding Federal and State enforcement authori-
ties, marine mammal stranding networks, and 
the marine mammal researchers. The informa-
tion shall be made accessible to the public on a 
continuing basis, but in any case no later than 
six months after it is received, subject to the 
provisions of subsection (j). 

(i) Utilization of services of State and Federal 
agencies and private entities 

When carrying out the Secretary’s responsibil-
ities under subsections (b), (d), (e), (f), and (h) of 
this section, the Secretary shall, to the max-
imum extent practicable, utilize the services 
and programs of State agencies, Federal agen-
cies (including programs established by Re-
gional Fishery Management Councils), marine 
fisheries commissions, universities, and private 
entities, on a reimbursable basis or otherwise. 
The Secretary is authorized to enter into con-
tracts and agreements to carry out his or her re-
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sponsibilities and shall establish appropriate 
guidelines to ensure that other programs used or 
contracted for will meet the same standards as 
a program established by the Secretary. A per-
son contracting with the Secretary to provide 
observer services under subsection (e) of this 
section must provide evidence of financial re-
sponsibility in an amount and form prescribed 
by the Secretary to compensate employees (or 
their survivors) adequately for any illness, dis-
ability, injury, or death from service on a vessel. 

(j) Confidentiality of information; exceptions 

(1) Any information collected under subsection 
(c), (d), (e), (f), or (h) of this section shall be con-
fidential and shall not be disclosed except—

(A) to Federal employees whose duties re-
quire access to such information; 

(B) to State employees pursuant to an agree-
ment with the Secretary that prevents public 
disclosure of the identity or business of any 
person; 

(C) when required by court order; or 
(D) in the case of scientific information in-

volving fisheries, to employees of Regional 
Fishery Management Councils who are respon-
sible for fishery management plan develop-
ment and monitoring.

(2) The Secretary shall prescribe such proce-
dures as may be necessary to preserve such con-
fidentiality, except that the Secretary shall re-
lease or make public any such information in 
aggregate, summary, or other form which does 
not directly or indirectly disclose the identity 
or business of any person. 

(k) Regulations 

The Secretary, in consultation with any other 
Federal agency to the extent that such agency 
may be affected, shall prescribe such regulations 
as necessary and appropriate to carry out the 
purposes of this section. 

(l) Suggested regime governing incidental taking 
of marine mammals following termination of 
interim exemptions 

(1) The Chairman of the Marine Mammal Com-
mission shall, after consultation with interested 
parties and not later than February 1, 1990, 
transmit to the Secretary and make available to 
the public recommended guidelines to govern 
the incidental taking of marine mammals in the 
course of commercial fishing operations, other 
than those subject to section 1374(h)(2) of this 
title, after October 1, 1993. Such guidelines shall 
be developed by the Commission and its Com-
mittee of Scientific Advisers on Marine Mam-
mals and shall—

(A) be designed to provide a scientific ra-
tionale and basis for determining how many 
marine mammals may be incidentally taken 
under a regime to be adopted to govern such 
taking after October 1, 1993; 

(B) be based on sound principles of wildlife 
management, and be consistent with and in 
furtherance of the purposes and policies set 
forth in this chapter; and 

(C) to the maximum extent practicable, in-
clude as factors to be considered and utilized 
in determining permissible levels of such tak-
ing—

(i) the status and trends of the affected 
marine mammal population stocks; 

(ii) the abundance and annual net recruit-
ment of such stocks; 

(iii) the level of confidence in the knowl-
edge of the affected stocks; and 

(iv) the extent to which incidental taking 
will likely cause or contribute to their de-
cline or prevent their recovery to optimum 
sustainable population levels.

(2) The Secretary shall advise the Chairman of 
the Commission in writing if the Secretary de-
termines that any additional information or ex-
planation of the Chairman’s recommendations is 
needed, and the Chairman shall respond in writ-
ing to any such request by the Secretary. 

(3) On or before February 1, 1991, the Sec-
retary, after consultation with the Marine Mam-
mal Commission, Regional Fishery Management 
Councils, and other interested governmental and 
nongovernmental organizations, shall publish in 
the Federal Register, for public comment, the 
suggested regime that the Secretary considers 
should, if authorized by enactment of any addi-
tional legislation, govern incidental taking of 
marine mammals, other than those subject to 
section 1374(h)(2) of this title, after October 1, 
1993. The suggested regime shall include—

(A) the scientific guidelines to be used in de-
termining permissible levels of incidental tak-
ing; 

(B) a description of the arrangements for 
consultation and cooperation with other Fed-
eral agencies, the appropriate Regional Fish-
ery Management Councils and States, the 
commercial fishing industry, and conservation 
organizations; and 

(C) a summary of such regulations and legis-
lation as would be necessary to implement the 
suggested regime.

(4) On or before January 1, 1992, the Secretary, 
after consultation with the Marine Mammal 
Commission, and consideration of public com-
ment, shall transmit to the Committee on Com-
merce, Science, and Transportation of the Sen-
ate and the Committee on Merchant Marine and 
Fisheries of the House of Representatives rec-
ommendations pertaining to the incidental tak-
ing of marine mammals, other than those sub-
ject to section 1374(h)(2) of this title, after Octo-
ber 1, 1993. The recommendations shall include—

(A) the suggested regime developed under 
paragraph (3) of this subsection as modified 
after comment and consultations; 

(B) a proposed schedule for implementing 
the suggested regime; and 

(C) such recommendations for additional leg-
islation as the Secretary considers necessary 
or desirable to implement the suggested re-
gime. 

(m) Consultation with Secretary of the Interior 

The Secretary shall consult with the Sec-
retary of the Interior prior to taking actions or 
making determinations under this section that 
affect or relate to species or population stocks 
of marine mammals for which the Secretary of 
the Interior is responsible under this sub-
chapter. 

(n) Owner of fixed commercial fishing gear 
deemed owner of vessel engaged in fishery in 
which gear deployed 

For the purposes of this section, the owner of 
fixed or other commercial fishing gear that is 
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deployed with or without the use of a vessel 
shall be deemed to be an owner of a vessel en-
gaged in the fishery in which that gear is de-
ployed. 

(o) Definitions 

As used in this section—
(1) the term ‘‘fishery’’ has the same meaning 

as it does in section 1802(8) 2 of this title. 
(2) the term ‘‘Secretary’’ means the Sec-

retary of Commerce. 
(3) the term ‘‘vessel engaged in a fishery’’ 

means a fishing vessel as defined in section 
2101(12) of title 46 or a fish processing vessel as 
defined in section 2101(13) of that title, which 
is engaged in fishery. 

(4) the term ‘‘vessel of the United States’’ 
has the same meaning as it does in section 
1802(27) 2 of this title. 

(Pub. L. 92–522, title I, § 114, as added Pub. L. 
100–711, § 2(a)(2), Nov. 23, 1988, 102 Stat. 4755; 
amended Pub. L. 103–86, Sept. 30, 1993, 107 Stat. 
930; Pub. L. 103–228, Mar. 31, 1994, 108 Stat. 281; 
Pub. L. 103–238, § 15(a), Apr. 30, 1994, 108 Stat. 559; 
Pub. L. 104–43, title IV, § 404(a)(1), Nov. 3, 1995, 
109 Stat. 390; Pub. L. 104–208, div. A, title I, 
§ 101(a) [title II, § 211(b)], Sept. 30, 1996, 110 Stat. 
3009, 3009–41; Pub. L. 115–232, div. C, title XXXV, 
§ 3541(b)(1), Aug. 13, 2018, 132 Stat. 2323.)

Editorial Notes 

REFERENCES IN TEXT 

Section 1802 of this title, referred to in subsec. (o)(1), 
(4), was subsequently amended, and section 1802(8) and 
(27) no longer defines the terms ‘‘fishery’’ and ‘‘vessel 
of the United States’’. However, such terms are defined 
elsewhere in that section. 

AMENDMENTS 

2018—Subsec. (o)(3). Pub. L. 115–232 substituted ‘‘sec-
tion 2101(12)’’ for ‘‘section 2101(11a)’’ and ‘‘section 
2101(13)’’ for ‘‘section 2101(11b)’’. 

1996—Subsecs. (a)(1), (b)(2)(B)(ii), (o)(1), (4). Pub. L. 
104–208 made technical amendment to references in 
original act which appear in text as references to sec-
tions 1802(8), (27) and 1824(b) of this title. 

1995—Pub. L. 104–43 amended directory language of 
Pub. L. 103–238. See 1994 Amendment note below. 

1994—Subsec. (a)(1). Pub. L. 103–238, as amended by 
Pub. L. 104–43, substituted ‘‘until superseded by regula-
tions prescribed under section 1387 of this title, or until 
September 1, 1995, whichever is earlier,’’ for ‘‘ending 
May 1, 1994.’’

Pub. L. 103–228 substituted ‘‘May 1, 1994.’’ for ‘‘April 
1, 1994,’’. 

1993—Subsec. (a)(1). Pub. L. 103–86 substituted ‘‘April 
1, 1994’’ for ‘‘October 1, 1993’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1996 AMENDMENT 

Pub. L. 104–208, div. A, title I, § 101(a) [title II, 
§ 211(b)], Sept. 30, 1996, 110 Stat. 3009, 3009–41, provided 
that the amendment made by that section is effective 
15 days after Oct. 11, 1996. 

EFFECTIVE DATE OF 1995 AMENDMENT 

Pub. L. 104–43, title IV, § 404(a)(2), Nov. 3, 1995, 109 
Stat. 391, provided that: ‘‘The amendment made by 
paragraph (1) [amending this section] shall be effective 
on and after April 30, 1994.’’

ABOLITION OF HOUSE COMMITTEE ON MERCHANT MARINE 
AND FISHERIES 

Committee on Merchant Marine and Fisheries of 
House of Representatives abolished and its jurisdiction 
transferred by House Resolution No. 6, One Hundred 
Fourth Congress, Jan. 4, 1995. Committee on Merchant 
Marine and Fisheries of House of Representatives treat-
ed as referring to Committee on Resources of House of 
Representatives in case of provisions relating to fish-
eries, wildlife, international fishing agreements, ma-
rine affairs (including coastal zone management) ex-
cept for measures relating to oil and other pollution of 
navigable waters, or oceanography by section 1(b)(3) of 
Pub. L. 104–14, set out as a note preceding section 21 of 
Title 2, The Congress. Committee on Resources of 
House of Representatives changed to Committee on 
Natural Resources of House of Representatives by 
House Resolution No. 6, One Hundred Tenth Congress, 
Jan. 5, 2007. 

§ 1383b. Status review; conservation plans 

(a) Determinations by rule; notice and hearing; 
findings; final rule on status of species or 
stock involved 

(1) In any action by the Secretary to deter-
mine if a species or stock should be designated 
as depleted, or should no longer be designated as 
depleted, regardless of whether such action is 
taken on the initiative of the Secretary or in re-
sponse to a petition for a status review, the Sec-
retary shall only make such a determination by 
issuance of a rule, after notice and opportunity 
for public comment and after a call for informa-
tion in accordance with paragraph (2). 

(2) The Secretary shall make any determina-
tion described in paragraph (1) solely on the 
basis of the best scientific information avail-
able. Prior to the issuance of a proposed rule 
concerning any such determination, the Sec-
retary shall publish in the Federal Register a 
call to assist the Secretary in obtaining sci-
entific information from individuals and organi-
zations concerned with the conservation of ma-
rine mammals, from persons in any industry 
which might be affected by the determination, 
and from academic institutions. In addition, the 
Secretary shall utilize, to the extent the Sec-
retary determines to be feasible, informal work-
ing groups of interested parties and other meth-
ods to gather the necessary information. 

(3)(A) If the Secretary receives a petition for a 
status review as described in paragraph (1), the 
Secretary shall publish a notice in the Federal 
Register that such a petition has been received 
and is available for public review. 

(B) Within sixty days after receipt of the peti-
tion, the Secretary shall publish a finding in the 
Federal Register as to whether the petition pre-
sents substantial information indicating that 
the petitioned action may be warranted. 

(C) If the Secretary makes a positive finding 
under subparagraph (B), the Secretary shall in-
clude in the Federal Register notice, a finding 
that—

(i) a review of the status of the species or 
stock will be commenced promptly; or 

(ii) a prompt review of the petition is pre-
cluded by other pending status determination 
petitions and that expeditious progress is 
being made to process pending status deter-
mination petitions under this subchapter.

In no case after making a finding under this sub-
paragraph shall the Secretary delay com-
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mencing a review of the status of a species or 
stock for more than one hundred and twenty 
days after receipt of the petition. 

(D) No later than two hundred and ten days 
after the receipt of the petition, the Secretary 
shall publish in the Federal Register a proposed 
rule as to the status of the species or stock, 
along with the reasons underlying the proposed 
status determination. Persons shall have at 
least sixty days to submit comments on such a 
proposed rule. 

(E) Not later than ninety days after the close 
of the comment period on a proposed rule issued 
under subparagraph (D), the Secretary shall 
issue a final rule on the status of the species or 
stock involved, along with the reasons for the 
status determination. If the Secretary finds 
with respect to such a proposed rule that there 
is substantial disagreement regarding the suffi-
ciency or accuracy of the available information 
relevant to a status determination, the Sec-
retary may delay the issuance of a final rule for 
a period of not more than six months for pur-
poses of soliciting additional information. 

(F) Notwithstanding subparagraphs (D) and (E) 
of this paragraph and section 553 of title 5, the 
Secretary may issue a final rule as to the status 
of a species or stock any time sixty or more 
days after a positive finding under subparagraph 
(B) if the Secretary determines there is substan-
tial information available to warrant such final 
status determination and further delay would 
pose a significant risk to the well-being of any 
species or stock. Along with the final rule, the 
Secretary shall publish in the Federal Register 
detailed reasons for the expedited determina-
tion. 

(b) Conservation plans; preparation and imple-
mentation 

(1) The Secretary shall prepare conservation 
plans—

(A) By 1 December 31, 1989, for North Pacific 
fur seals; 

(B) by December 31, 1990, for Steller sea 
lions; and 

(C) as soon as possible, for any species or 
stock designated as depleted under this sub-
chapter, except that a conservation plan need 
not be prepared if the Secretary determines 
that it will not promote the conservation of 
the species or stock.

(2) Each plan shall have the purpose of con-
serving and restoring the species or stock to its 
optimum sustainable population. The Secretary 
shall model such plans on recovery plans re-
quired under section 1533(f) of this title. 

(3) The Secretary shall act expeditiously to 
implement each conservation plan prepared 
under paragraph (1). Each year, the Secretary 
shall specify in the annual report prepared 
under section 1373(f) of this title what measures 
have been taken to prepare and implement such 
plans. 

(4) If the Secretary determines that a take re-
duction plan is necessary to reduce the inci-
dental taking of marine mammals in the course 
of commercial fishing operations from a stra-
tegic stock, or for species or stocks which inter-

act with a commercial fishery for which the Sec-
retary has made a determination under section 
1387(f)(1) of this title, any conservation plan pre-
pared under this subsection for such species or 
stock shall incorporate the take reduction plan 
required under section 1387 of this title for such 
species or stock. 

(Pub. L. 92–522, title I, § 115, as added Pub. L. 
100–711, § 3(a), Nov. 23, 1988, 102 Stat. 4763; amend-
ed Pub. L. 103–238, § 8, Apr. 30, 1994, 108 Stat. 543.)

Editorial Notes 

AMENDMENTS 

1994—Subsec. (b)(4). Pub. L. 103–238 added par. (4). 

§ 1384. Authorization of appropriations 

(a) Department of Commerce 

(1) There are authorized to be appropriated to 
the Department of Commerce, for purposes of 
carrying out its functions and responsibilities 
under this subchapter (other than sections 1386 
and 1387 of this title) and subchapter V, 
$12,138,000 for fiscal year 1994, $12,623,000 for fis-
cal year 1995, $13,128,000 for fiscal year 1996, 
$13,653,000 for fiscal year 1997, $14,200,000 for fis-
cal year 1998, and $14,768,000 for fiscal year 1999. 

(2) There are authorized to be appropriated to 
the Department of Commerce, for purposes of 
carrying out sections 1386 and 1387 of this title, 
$20,000,000 for each of the fiscal years 1994 
through 1999. 

(b) Department of the Interior 

There are authorized to be appropriated to the 
Department of the Interior, for purposes of car-
rying out its functions and responsibilities 
under this subchapter, $8,000,000 for fiscal year 
1994, $8,600,000 for fiscal year 1995, $9,000,000 for 
fiscal year 1996, $9,400,000 for fiscal year 1997, 
$9,900,000 for fiscal year 1998, and $10,296,000 for 
fiscal year 1999. 

(Pub. L. 92–522, title I, § 116, formerly § 114, Oct. 
21, 1972, 86 Stat. 1043; Pub. L. 95–136, § 2, Oct. 18, 
1977, 91 Stat. 1167; Pub. L. 95–316, § 3, July 10, 
1978, 92 Stat. 380; renumbered § 116, Pub. L. 
100–711, § 2(a)(1), Nov. 23, 1988, 102 Stat. 4755; Pub. 
L. 103–238, § 9(a), Apr. 30, 1994, 108 Stat. 543.)

Editorial Notes 

PRIOR PROVISIONS 

Provisions similar to those in this section were con-
tained in Pub. L. 97–58, § 7(a), (b), Oct. 9, 1981, 95 Stat. 
987; Pub. L. 98–364, title I, § 104(1), (2), July 17, 1984, 98 
Stat. 442; Pub. L. 100–711, § 6(1), (2), Nov. 23, 1988, 102 
Stat. 4771, prior to repeal by Pub. L. 103–238, § 9(c), Apr. 
30, 1994, 108 Stat. 543. 

AMENDMENTS 

1994—Pub. L. 103–238 amended section generally. Prior 
to amendment, section read as follows: 

‘‘(a) There are authorized to be appropriated not to 
exceed $2,000,000 for the fiscal year ending June 30, 1973, 
and the four next following fiscal years, not to exceed 
$11,500,000 for the fiscal year ending September 30, 1978, 
not to exceed $8,500,000 for the fiscal year ending Sep-
tember 30, 1979, not to exceed $9,000,000 for the fiscal 
year ending September 30, 1980, and not to exceed 
$9,500,000 for the fiscal year ending September 30, 1981, 
to enable the department in which the National Oce-
anic and Atmospheric Administration is operating to 
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carry out such functions and responsibilities as it may 
have been given under this subchapter (other than sec-
tions 1379 and 1380 of this title). 

‘‘(b) There are authorized to be appropriated not to 
exceed $700,000 for the fiscal year ending June 30, 1973, 
not to exceed $525,000 for each of the next four fiscal 
years thereafter, not to exceed $850,000 for the fiscal 
year ending September 30, 1978, not to exceed $650,000 
for the fiscal year ending September 30, 1979, not to ex-
ceed $760,000 for the fiscal year ending September 30, 
1980, and not to exceed $876,000 for the fiscal year end-
ing September 30, 1981 to enable the Department of the 
Interior to carry out such functions and responsibil-
ities as it may have been given under this subchapter 
(other than sections 1379 and 1380 of this title).’’

1978—Subsec. (a). Pub. L. 95–316, § 3(1), added reference 
to sections 1379 and 1380 of this title and provisions au-
thorizing appropriations for the fiscal years ending 
Sept. 30, 1979, Sept. 30, 1980, and Sept. 30, 1981. 

Subsec. (b). Pub. L. 95–316, § 3(2), added reference to 
sections 1379 and 1380 of this title and provisions au-
thorizing appropriations for the fiscal years Sept. 30, 
1979, Sept. 30, 1980, and Sept. 30, 1981. 

1977—Subsec. (a). Pub. L. 95–136, § 2(1), inserted ‘‘, and 
not to exceed $11,500,000 for the fiscal year ending Sep-
tember 30, 1978,’’ after ‘‘fiscal years’’. 

Subsec. (b). Pub. L. 95–136, § 2(2), inserted ‘‘, and not 
to exceed $850,000 for the fiscal year ending September 
30, 1978’’ after ‘‘thereafter’’.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE 

Section effective upon the expiration of the sixty-day 
period following Oct. 21, 1972, see section 4 of Pub. L. 
92–522, set out as a note under section 1361 of this title. 

§ 1385. Dolphin protection 

(a) Short title 

This section may be cited as the ‘‘Dolphin 
Protection Consumer Information Act’’. 

(b) Findings 

The Congress finds that—
(1) dolphins and other marine mammals are 

frequently killed in the course of tuna fishing 
operations in the eastern tropical Pacific 
Ocean and high seas driftnet fishing in other 
parts of the world; 

(2) it is the policy of the United States to 
support a worldwide ban on high seas driftnet 
fishing, in part because of the harmful effects 
that such driftnets have on marine mammals, 
including dolphins; and 

(3) consumers would like to know if the tuna 
they purchase is falsely labeled as to the effect 
of the harvesting of the tuna on dolphins. 

(c) Definitions 

For purposes of this section—
(1) the terms ‘‘driftnet’’ and ‘‘driftnet fish-

ing’’ have the meanings given those terms in 
section 4003 of the Driftnet Impact Moni-
toring, Assessment, and Control Act of 1987 (16 
U.S.C. 1822 note); 

(2) the term ‘‘eastern tropical Pacific 
Ocean’’ means the area of the Pacific Ocean 
bounded by 40 degrees north latitude, 40 de-
grees south latitude, 160 degrees west lon-
gitude, and the western coastlines of North, 
Central, and South America; 

(3) the term ‘‘label’’ means a display of writ-
ten, printed, or graphic matter on or affixed to 
the immediate container of any article; 

(4) the term ‘‘Secretary’’ means the Sec-
retary of Commerce; and 

(5) the term ‘‘tuna product’’ means a food 
item which contains tuna and which has been 
processed for retail sale, except perishable 
sandwiches, salads, or other products with a 
shelf life of less than 3 days. 

(d) Labeling standard 

(1) It is a violation of section 45 of title 15 for 
any producer, importer, exporter, distributor, or 
seller of any tuna product that is exported from 
or offered for sale in the United States to in-
clude on the label of that product the term ‘‘dol-
phin safe’’ or any other term or symbol that 
falsely claims or suggests that the tuna con-
tained in the product were harvested using a 
method of fishing that is not harmful to dol-
phins if the product contains tuna harvested—

(A) on the high seas by a vessel engaged in 
driftnet fishing; 

(B) outside the eastern tropical Pacific 
Ocean by a vessel using purse seine nets—

(i) in a fishery in which the Secretary has 
determined that a regular and significant as-
sociation occurs between dolphins and tuna 
(similar to the association between dolphins 
and tuna in the eastern tropical Pacific 
Ocean), unless such product is accompanied 
by a written statement, executed by the cap-
tain of the vessel and an observer partici-
pating in a national or international pro-
gram acceptable to the Secretary, certifying 
that no purse seine net was intentionally de-
ployed on or used to encircle dolphins during 
the particular voyage on which the tuna 
were caught and no dolphins were killed or 
seriously injured in the sets in which the 
tuna were caught; or 

(ii) in any other fishery (other than a fish-
ery described in subparagraph (D)) unless 
the product is accompanied by a written 
statement executed by the captain of the 
vessel certifying that no purse seine net was 
intentionally deployed on or used to encircle 
dolphins during the particular voyage on 
which the tuna was harvested;

(C) in the eastern tropical Pacific Ocean by 
a vessel using a purse seine net unless the 
tuna meet the requirements for being consid-
ered dolphin safe under paragraph (2); or 

(D) by a vessel in a fishery other than one 
described in subparagraph (A), (B), or (C) that 
is identified by the Secretary as having a reg-
ular and significant mortality or serious in-
jury of dolphins, unless such product is accom-
panied by a written statement executed by the 
captain of the vessel and an observer partici-
pating in a national or international program 
acceptable to the Secretary that no dolphins 
were killed or seriously injured in the sets or 
other gear deployments in which the tuna 
were caught, provided that the Secretary de-
termines that such an observer statement is 
necessary.

(2) For purposes of paragraph (1)(C), a tuna 
product that contains tuna harvested in the 
eastern tropical Pacific Ocean by a vessel using 
purse seine nets is dolphin safe if—

(A) the vessel is of a type and size that the 
Secretary has determined, consistent with the 
International Dolphin Conservation Program, 
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is not capable of deploying its purse seine nets 
on or to encircle dolphins; or 

(B)(i) the product is accompanied by a writ-
ten statement executed by the captain pro-
viding the certification required under sub-
section (h); 

(ii) the product is accompanied by a written 
statement executed by—

(I) the Secretary or the Secretary’s des-
ignee; 

(II) a representative of the Inter-American 
Tropical Tuna Commission; or 

(III) an authorized representative of a par-
ticipating nation whose national program 
meets the requirements of the International 
Dolphin Conservation Program,

which states that there was an observer ap-
proved by the International Dolphin Conserva-
tion Program on board the vessel during the 
entire trip and that such observer provided the 
certification required under subsection (h); 
and 

(iii) the statements referred to in clauses (i) 
and (ii) are endorsed in writing by each ex-
porter, importer, and processor of the product; 
and 

(C) the written statements and endorse-
ments referred to in subparagraph (B) comply 
with regulations promulgated by the Sec-
retary which provide for the verification of 
tuna products as dolphin safe.

(3)(A) The Secretary of Commerce shall de-
velop an official mark that may be used to label 
tuna products as dolphin safe in accordance with 
this section.1 

(B) A tuna product that bears the dolphin safe 
mark developed under subparagraph (A) shall 
not bear any other label or mark that refers to 
dolphins, porpoises, or marine mammals. 

(C) It is a violation of section 45 of title 15 to 
label a tuna product with any label or mark that 
refers to dolphins, porpoises, or marine mam-
mals other than the mark developed under sub-
paragraph (A) unless—

(i) no dolphins were killed or seriously in-
jured in the sets or other gear deployments in 
which the tuna were caught; 

(ii) the label is supported by a tracking and 
verification program which is comparable in 
effectiveness to the program established under 
subsection (f); and 

(iii) the label complies with all applicable la-
beling, marketing, and advertising laws and 
regulations of the Federal Trade Commission, 
including any guidelines for environmental la-
beling.

(D) If the Secretary determines that the use of 
a label referred to in subparagraph (C) is sub-
stantially undermining the conservation goals 
of the International Dolphin Conservation Pro-
gram, the Secretary shall report that deter-
mination to the United States Senate Com-
mittee on Commerce, Science, and Transpor-
tation and the United States House of Rep-
resentatives Committees on Resources and on 
Commerce, along with recommendations to cor-
rect such problems. 

(E) It is a violation of section 45 of title 15 
willingly and knowingly to use a label referred 

to in subparagraph (C) in a campaign or effort to 
mislead or deceive consumers about the level of 
protection afforded dolphins under the Inter-
national Dolphin Conservation Program. 

(e) Additional prohibitions and enforcement 

For additional prohibitions relating to this 
section 1 and enforcement of this section,1 see 
section 1826g of this title. 

(f) Regulations 

The Secretary, in consultation with the Sec-
retary of the Treasury, shall issue regulations to 
implement this section,1 including regulations 
to establish a domestic tracking and 
verification program that provides for the effec-
tive tracking of tuna labeled under subsection 
(d). In the development of these regulations, the 
Secretary shall establish appropriate procedures 
for ensuring the confidentiality of proprietary 
information the submission of which is vol-
untary or mandatory. The regulations shall ad-
dress each of the following items: 

(1) The use of weight calculation for pur-
poses of tracking tuna caught, landed, proc-
essed, and exported. 

(2) Additional measures to enhance current 
observer coverage, including the establish-
ment of criteria for training, and for improv-
ing monitoring and reporting capabilities and 
procedures. 

(3) The designation of well location, proce-
dures for sealing holds, procedures for moni-
toring and certifying both above and below 
deck, or through equally effective methods, 
the tracking and verification of tuna labeled 
under subsection (d). 

(4) The reporting, receipt, and database stor-
age of radio and facsimile transmittals from 
fishing vessels containing information related 
to the tracking and verification of tuna, and 
the definition of set. 

(5) The shore-based verification and tracking 
throughout the fishing, transshipment, and 
canning process by means of Inter-American 
Tropical Tuna Commission trip records or oth-
erwise. 

(6) The use of periodic audits and spot 
checks for caught, landed, and processed tuna 
products labeled in accordance with sub-
section (d). 

(7) The provision of timely access to data re-
quired under this subsection by the Secretary 
from harvesting nations to undertake the ac-
tions required in paragraph (6) of this para-
graph.2 

The Secretary may make such adjustments as 
may be appropriate to the regulations promul-
gated under this subsection to implement an 
international tracking and verification program 
that meets or exceeds the minimum require-
ments established by the Secretary under this 
subsection. 

(g) Secretarial findings 

(1) Between March 1, 1999, and March 31, 1999, 
the Secretary shall, on the basis of the research 
conducted before March 1, 1999, under section 
1414a(a) of this title, information obtained under 
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the International Dolphin Conservation Pro-
gram, and any other relevant information, make 
an initial finding regarding whether the inten-
tional deployment on or encirclement of dol-
phins with purse seine nets is having a signifi-
cant adverse impact on any depleted dolphin 
stock in the eastern tropical Pacific Ocean. The 
initial finding shall be published immediately in 
the Federal Register and shall become effective 
upon a subsequent date determined by the Sec-
retary. 

(2) Between July 1, 2001, and December 31, 2002, 
the Secretary shall, on the basis of the com-
pleted study conducted under section 1414a(a) of 
this title, information obtained under the Inter-
national Dolphin Conservation Program, and 
any other relevant information, make a finding 
regarding whether the intentional deployment 
on or encirclement of dolphins with purse seine 
nets is having a significant adverse impact on 
any depleted dolphin stock in the eastern trop-
ical Pacific Ocean. The finding shall be pub-
lished immediately in the Federal Register and 
shall become effective upon a subsequent date 
determined by the Secretary. 

(h) Certification by captain and observer 

(1) Unless otherwise required by paragraph (2), 
the certification by the captain under sub-
section (d)(2)(B)(i) and the certification provided 
by the observer as specified in subsection 
(d)(2)(B)(ii) shall be that no dolphins were killed 
or seriously injured during the sets in which the 
tuna were caught. 

(2) The certification by the captain under sub-
section (d)(2)(B)(i) and the certification provided 
by the observer as specified under subsection 
(d)(2)(B)(ii) shall be that no tuna were caught on 
the trip in which such tuna were harvested using 
a purse seine net intentionally deployed on or to 
encircle dolphins, and that no dolphins were 
killed or seriously injured during the sets in 
which the tuna were caught, if the tuna were 
caught on a trip commencing—

(A) before the effective date of the initial 
finding by the Secretary under subsection 
(g)(1); 

(B) after the effective date of such initial 
finding and before the effective date of the 
finding of the Secretary under subsection 
(g)(2), where the initial finding is that the in-
tentional deployment on or encirclement of 
dolphins is having a significant adverse im-
pact on any depleted dolphin stock; or 

(C) after the effective date of the finding 
under subsection (g)(2), where such finding is 
that the intentional deployment on or encir-
clement of dolphins is having a significant ad-
verse impact on any such depleted stock. 

(Pub. L. 101–627, title IX, § 901, Nov. 28, 1990, 104 
Stat. 4465; Pub. L. 105–42, § 5, Aug. 15, 1997, 111 
Stat. 1125; Pub. L. 114–81, title I, § 109, Nov. 5, 
2015, 129 Stat. 659.)

Editorial Notes 

REFERENCES IN TEXT 

This section, referred to in subsecs. (d)(3)(A), (e), and 
(f), was in the original ‘‘this Act’’, and was translated 
as referring to the Dolphin Protection Consumer Infor-
mation Act, which is classified to this section, to re-
flect the probable intent of Congress. 

CODIFICATION 

Section was not enacted as part of the Marine Mam-
mal Protection Act of 1972 which comprises this chap-
ter. 

AMENDMENTS 

2015—Subsec. (e). Pub. L. 114–81 amended subsec. (e) 
generally. Prior to amendment, text read as follows: 
‘‘Any person who knowingly and willfully makes a 
statement or endorsement described in subsection 
(d)(2)(B) that is false is liable for a civil penalty of not 
to exceed $100,000 assessed in an action brought in any 
appropriate district court of the United States on be-
half of the Secretary.’’

1997—Subsec. (d). Pub. L. 105–42, § 5(a), amended head-
ing and text of subsec. (d) generally. Prior to amend-
ment, text read as follows: 

‘‘(1) It is a violation of section 45 of title 15 for any 
producer, importer, exporter, distributor, or seller of 
any tuna product that is exported from or offered for 
sale in the United States to include on the label of that 
product the term ‘Dolphin Safe’ or any other term or 
symbol that falsely claims or suggests that the tuna 
contained in the product was harvested using a method 
of fishing that is not harmful to dolphins if the product 
contains—

‘‘(A) tuna harvested on the high seas by a vessel en-
gaged in driftnet fishing; or 

‘‘(B) tuna harvested in the eastern tropical Pacific 
Ocean by a vessel using purse seine nets which do not 
meet the requirements for being considered dolphin 
safe under paragraph (2). 
‘‘(2) For purposes of paragraph (1)(B), a tuna product 

that contains tuna harvested in the eastern tropical 
Pacific Ocean by a fishing vessel using purse seine nets 
is dolphin safe if—

‘‘(A) the vessel is of a type and size that the Sec-
retary has determined is not capable of deploying its 
purse seine nets on or to encircle dolphin; or 

‘‘(B)(i) the product is accompanied by a written 
statement executed by the captain of the vessel 
which harvested the tuna certifying that no tuna 
were caught on the trip in which such tuna were har-
vested using a purse seine net intentionally deployed 
on or to encircle dolphin; 

‘‘(ii) the product is accompanied by a written state-
ment executed by—

‘‘(I) the Secretary or the Secretary’s designee, or 
‘‘(II) a representative of the Inter-American Trop-

ical Tuna Commission, 
which states that there was an approved observer on 
board the vessel during the entire trip and that purse 
seine nets were not intentionally deployed during the 
trip on or to encircle dolphin; and 

‘‘(iii) the statements referred to in clauses (i) and 
(ii) are endorsed in writing by each exporter, im-
porter, and processor of the product.’’
Subsec. (f). Pub. L. 105–42, § 5(b), amended heading and 

text of subsec. (f) generally. Prior to amendment, text 
read as follows: ‘‘The Secretary, in consultation with 
the Secretary of the Treasury, shall issue regulations 
to implement this section not later than 6 months after 
November 28, 1990, including regulations establishing 
procedures and requirements for ensuring that tuna 
products are labeled in accordance with subsection (d) 
of this section.’’

Subsec. (g). Pub. L. 105–42, § 5(c), added subsec. (g) and 
struck out former subsec. (g), which had amended sec-
tion 1371 of this title. 

Subsecs. (h), (i). Pub. L. 105–42, § 5(c), added subsec. 
(h) and struck out former subsecs. (h) and (i) which 
read as follows: 

‘‘(h) NEGOTIATIONS.—The Secretary of State shall im-
mediately seek, through negotiations and discussions 
with appropriate foreign governments, to reduce and, 
as soon as possible, eliminate the practice of har-
vesting tuna through the use of purse seine nets inten-
tionally deployed to encircle dolphins. 

‘‘(i) EFFECTIVE DATE.—Subsections (d) and (e) of this 
section shall take effect 6 months after November 28, 
1990.’’
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Statutory Notes and Related Subsidiaries 

CHANGE OF NAME 

Committee on Commerce of House of Representatives 
changed to Committee on Energy and Commerce of 
House of Representatives, and jurisdiction over matters 
relating to securities and exchanges and insurance gen-
erally transferred to Committee on Financial Services 
of House of Representatives by House Resolution No. 5, 
One Hundred Seventh Congress, Jan. 3, 2001. 

EFFECTIVE DATE OF 1997 AMENDMENT 

For effective date of amendment by Pub. L. 105–42, 
see section 8 of Pub. L. 105–42, set out as a note under 
section 1362 of this title. 

§ 1386. Stock assessments 

(a) In general 

Not later than August 1, 1994, the Secretary 
shall, in consultation with the appropriate re-
gional scientific review group established under 
subsection (d), prepare a draft stock assessment 
for each marine mammal stock which occurs in 
waters under the jurisdiction of the United 
States. Each draft stock assessment, based on 
the best scientific information available, shall—

(1) describe the geographic range of the af-
fected stock, including any seasonal or tem-
poral variation in such range; 

(2) provide for such stock the minimum pop-
ulation estimate, current and maximum net 
productivity rates, and current population 
trend, including a description of the informa-
tion upon which these are based; 

(3) estimate the annual human-caused mor-
tality and serious injury of the stock by 
source and, for a strategic stock, other factors 
that may be causing a decline or impeding re-
covery of the stock, including effects on ma-
rine mammal habitat and prey; 

(4) describe commercial fisheries that inter-
act with the stock, including—

(A) the approximate number of vessels ac-
tively participating in each such fishery; 

(B) the estimated level of incidental mor-
tality and serious injury of the stock by 
each such fishery on an annual basis; 

(C) seasonal or area differences in such in-
cidental mortality or serious injury; and 

(D) the rate, based on the appropriate 
standard unit of fishing effort, of such inci-
dental mortality and serious injury, and an 
analysis stating whether such level is insig-
nificant and is approaching a zero mortality 
and serious injury rate;

(5) categorize the status of the stock as one 
that either—

(A) has a level of human-caused mortality 
and serious injury that is not likely to cause 
the stock to be reduced below its optimum 
sustainable population; or 

(B) is a strategic stock, with a description 
of the reasons therefor; and

(6) estimate the potential biological removal 
level for the stock, describing the information 
used to calculate it, including the recovery 
factor. 

(b) Public comment 

(1) The Secretary shall publish in the Federal 
Register a notice of the availability of a draft 

stock assessment or any revision thereof and 
provide an opportunity for public review and 
comment during a period of 90 days. Such notice 
shall include a summary of the assessment and 
a list of the sources of information or published 
reports upon which the assessment is based. 

(2) Subsequent to the notice of availability re-
quired under paragraph (1), if requested by a per-
son to which section 1371(b) of this title applies, 
the Secretary shall conduct a proceeding on the 
record prior to publishing a final stock assess-
ment or any revision thereof for any stock sub-
ject to taking under section 1371(b) of this title. 

(3) After consideration of the best scientific 
information available, the advice of the appro-
priate regional scientific review group estab-
lished under subsection (d), and the comments of 
the general public, the Secretary shall publish 
in the Federal Register a notice of availability 
and a summary of the final stock assessment or 
any revision thereof, not later than 90 days 
after—

(A) the close of the public comment period 
on a draft stock assessment or revision there-
of; or 

(B) final action on an agency proceeding pur-
suant to paragraph (2). 

(c) Review and revision 

(1) The Secretary shall review stock assess-
ments in accordance with this subsection—

(A) at least annually for stocks which are 
specified as strategic stocks; 

(B) at least annually for stocks for which 
significant new information is available; and 

(C) at least once every 3 years for all other 
stocks.

(2) If the review under paragraph (1) indicates 
that the status of the stock has changed or can 
be more accurately determined, the Secretary 
shall revise the stock assessment in accordance 
with subsection (b). 

(d) Regional scientific review groups 

(1) Not later than 60 days after April 30, 1994, 
the Secretary of Commerce shall, in consulta-
tion with the Secretary of the Interior (with re-
spect to marine mammals under that Sec-
retary’s jurisdiction), the Marine Mammal Com-
mission, the Governors of affected adjacent 
coastal States, regional fishery and wildlife 
management authorities, Alaska Native organi-
zations and Indian tribes, and environmental 
and fishery groups, establish three independent 
regional scientific review groups representing 
Alaska, the Pacific Coast (including Hawaii), 
and the Atlantic Coast (including the Gulf of 
Mexico), consisting of individuals with expertise 
in marine mammal biology and ecology, popu-
lation dynamics and modeling, commercial fish-
ing technology and practices, and stocks taken 
under section 1371(b) of this title. The Secretary 
of Commerce shall, to the maximum extent 
practicable, attempt to achieve a balanced rep-
resentation of viewpoints among the individuals 
on each regional scientific review group. The re-
gional scientific review groups shall advise the 
Secretary on—

(A) population estimates and the population 
status and trends of such stocks; 

(B) uncertainties and research needed re-
garding stock separation, abundance, or 
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1 So in original. Probably should be ‘‘Section’’. 

trends, and factors affecting the distribution, 
size, or productivity of the stock; 

(C) uncertainties and research needed re-
garding the species, number, ages, gender, and 
reproductive status of marine mammals; 

(D) research needed to identify modifica-
tions in fishing gear and practices likely to re-
duce the incidental mortality and serious in-
jury of marine mammals in commercial fish-
ing operations; 

(E) the actual, expected, or potential im-
pacts of habitat destruction, including marine 
pollution and natural environmental change, 
on specific marine mammal species or stocks, 
and for strategic stocks, appropriate conserva-
tion or management measures to alleviate any 
such impacts; and 

(F) any other issue which the Secretary or 
the groups consider appropriate.

(2) The scientific review groups established 
under this subsection shall not be subject to the 
Federal Advisory Committee Act (5 App. U.S.C.). 

(3) Members of the scientific review groups 
shall serve without compensation, but may be 
reimbursed by the Secretary, upon request, for 
reasonable travel costs and expenses incurred in 
performing their obligations. 

(4) The Secretary may appoint or reappoint in-
dividuals to the regional scientific review 
groups under paragraph (1) as needed. 

(e) Effect on section 1371(b) of this title 

This section shall not affect or otherwise mod-
ify the provisions of section 1371(b) of this title. 

(Pub. L. 92–522, title I, § 117, as added Pub. L. 
103–238, § 10, Apr. 30, 1994, 108 Stat. 543.)

Editorial Notes 

REFERENCES IN TEXT 

The Federal Advisory Committee Act, referred to in 
subsec. (d)(2), is Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 770, 
as amended, which is set out in the Appendix to Title 
5, Government Organization and Employees. 

§ 1387. Taking of marine mammals incidental to 
commercial fishing operations 

(a) In general 

(1) Effective on April 30, 1994, and except as 
provided in section 1383a of this title and in 
paragraphs (2), (3), and (4) of this subsection, the 
provisions of this section shall govern the inci-
dental taking of marine mammals in the course 
of commercial fishing operations by persons 
using vessels of the United States or vessels 
which have valid fishing permits issued by the 
Secretary in accordance with section 1824(b) of 
this title. In any event it shall be the immediate 
goal that the incidental mortality or serious in-
jury of marine mammals occurring in the course 
of commercial fishing operations be reduced to 
insignificant levels approaching a zero mor-
tality and serious injury rate within 7 years 
after April 30, 1994. 

(2) In the case of the incidental taking of ma-
rine mammals from species or stocks designated 
under this chapter as depleted on the basis of 
their listing as threatened species or endangered 
species under the Endangered Species Act of 1973 
(16 U.S.C. 1531 et seq.), both this section and sec-
tion 1371(a)(5)(E) of this title shall apply. 

(3) Sections 1 1374(h) of this title and sub-
chapter IV, and not this section, shall govern 
the taking of marine mammals in the course of 
commercial purse seine fishing for yellowfin 
tuna in the eastern tropical Pacific Ocean. 

(4) This section shall not govern the incidental 
taking of California sea otters and shall not be 
deemed to amend or repeal the Act of November 
7, 1986 (Public Law 99–625; 100 Stat. 3500). 

(5) Except as provided in section 1371(c) of this 
title, the intentional lethal take of any marine 
mammal in the course of commercial fishing op-
erations is prohibited. 

(6) Sections 1373 and 1374 of this title shall not 
apply to the incidental taking of marine mam-
mals under the authority of this section. 

(b) Zero mortality rate goal 

(1) Commercial fisheries shall reduce inci-
dental mortality and serious injury of marine 
mammals to insignificant levels approaching a 
zero mortality and serious injury rate within 7 
years after April 30, 1994. 

(2) Fisheries which maintain insignificant se-
rious injury and mortality levels approaching a 
zero rate shall not be required to further reduce 
their mortality and serious injury rates. 

(3) Three years after April 30, 1994, the Sec-
retary shall review the progress of all commer-
cial fisheries, by fishery, toward reducing inci-
dental mortality and serious injury to insignifi-
cant levels approaching a zero rate. The Sec-
retary shall submit to the Committee on Com-
merce, Science, and Transportation of the Sen-
ate and the Committee on Merchant Marine and 
Fisheries of the House of Representatives a re-
port setting forth the results of such review 
within 1 year after commencement of the re-
view. The Secretary shall note any commercial 
fishery for which additional information is re-
quired to accurately assess the level of inci-
dental mortality and serious injury of marine 
mammals in the fishery. 

(4) If the Secretary determines after review 
under paragraph (3) that the rate of incidental 
mortality and serious injury of marine mam-
mals in a commercial fishery is not consistent 
with paragraph (1), then the Secretary shall 
take appropriate action under subsection (f). 

(c) Registration and authorization 

(1) The Secretary shall, within 90 days after 
April 30, 1994—

(A) publish in the Federal Register for public 
comment, for a period of not less than 90 days, 
any necessary changes to the Secretary’s list 
of commercial fisheries published under sec-
tion 1383a(b)(1) of this title and which is in ex-
istence on March 31, 1994 (along with an expla-
nation of such changes and a statement de-
scribing the marine mammal stocks inter-
acting with, and the approximate number of 
vessels or persons actively involved in, each 
such fishery), with respect to commercial fish-
eries that have—

(i) frequent incidental mortality and seri-
ous injury of marine mammals; 

(ii) occasional incidental mortality and se-
rious injury of marine mammals; or 
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(iii) a remote likelihood of or no known in-
cidental mortality or serious injury of ma-
rine mammals;

(B) after the close of the period for such pub-
lic comment, publish in the Federal Register a 
revised list of commercial fisheries and an up-
date of information required by subparagraph 
(A), together with a summary of the provi-
sions of this section and information sufficient 
to advise vessel owners on how to obtain an 
authorization and otherwise comply with the 
requirements of this section; and 

(C) at least once each year thereafter, and at 
such other times as the Secretary considers 
appropriate, reexamine, based on information 
gathered under this chapter and other relevant 
sources and after notice and opportunity for 
public comment, the classification of commer-
cial fisheries and other determinations re-
quired under subparagraph (A) and publish in 
the Federal Register any necessary changes.

(2)(A) An authorization shall be granted by the 
Secretary in accordance with this section for a 
vessel engaged in a commercial fishery listed 
under paragraph (1)(A)(i) or (ii), upon receipt by 
the Secretary of a completed registration form 
providing the name of the vessel owner and op-
erator, the name and description of the vessel, 
the fisheries in which it will be engaged, the ap-
proximate time, duration, and location of such 
fishery operations, and the general type and na-
ture of use of the fishing gear and techniques 
used. Such information shall be in a readily usa-
ble format that can be efficiently entered into 
and utilized by an automated or computerized 
data processing system. A decal or other phys-
ical evidence that the authorization is current 
and valid shall be issued by the Secretary at the 
time an authorization is granted, and so long as 
the authorization remains current and valid, 
shall be reissued annually thereafter. 

(B) No authorization may be granted under 
this section to the owner of a vessel unless such 
vessel—

(i) is a vessel of the United States; or 
(ii) has a valid fishing permit issued by the 

Secretary in accordance with section 1824(b) of 
this title.

(C) Except as provided in subsection (a), an au-
thorization granted under this section shall 
allow the incidental taking of all species and 
stocks of marine mammals to which this chap-
ter applies. 

(3)(A) An owner of a vessel engaged in any 
fishery listed under paragraph (1)(A)(i) or (ii) 
shall, in order to engage in the lawful incidental 
taking of marine mammals in a commercial 
fishery—

(i) have registered as required under para-
graph (2) with the Secretary in order to obtain 
for each such vessel owned and used in the 
fishery an authorization for the purpose of in-
cidentally taking marine mammals in accord-
ance with this section, except that owners of 
vessels holding valid certificates of exemption 
under section 1383a of this title are deemed to 
have registered for purposes of this subsection 
for the period during which such exemption is 
valid; 

(ii) ensure that a decal or such other phys-
ical evidence of a current and valid authoriza-

tion as the Secretary may require is displayed 
on or is in the possession of the master of each 
such vessel; 

(iii) report as required by subsection (e); and 
(iv) comply with any applicable take reduc-

tion plan and emergency regulations issued 
under this section.

(B) Any owner of a vessel receiving an author-
ization under this section for any fishery listed 
under paragraph (1)(A)(i) or (ii) shall, as a condi-
tion of that authorization, take on board an ob-
server if requested to do so by the Secretary. 

(C) An owner of a vessel engaged in a fishery 
listed under paragraph (1)(A)(i) or (ii) who—

(i) fails to obtain from the Secretary an au-
thorization for such vessel under this section; 

(ii) fails to maintain a current and valid au-
thorization for such vessel; or 

(iii) fails to ensure that a decal or other 
physical evidence of such authorization issued 
by the Secretary is displayed on or is in pos-
session of the master of the vessel,

and the master of any such vessel engaged in 
such fishery, shall be deemed to have violated 
this subchapter, and for violations of clauses (i) 
and (ii) shall be subject to the penalties of this 
subchapter, and for violations of clause (iii) 
shall be subject to a fine of not more than $100 
for each offense. 

(D) If the owner of a vessel has obtained and 
maintains a current and valid authorization 
from the Secretary under this section and meets 
the requirements set forth in this section, in-
cluding compliance with any regulations to im-
plement a take reduction plan under this sec-
tion, the owner of such vessel, and the master 
and crew members of the vessel, shall not be 
subject to the penalties set forth in this sub-
chapter for the incidental taking of marine 
mammals while such vessel is engaged in a fish-
ery to which the authorization applies. 

(E) Each owner of a vessel engaged in any fish-
ery not listed under paragraph (1)(A)(i) or (ii), 
and the master and crew members of such a ves-
sel, shall not be subject to the penalties set 
forth in this subchapter for the incidental tak-
ing of marine mammals if such owner reports to 
the Secretary, in the form and manner required 
under subsection (e), instances of incidental 
mortality or injury of marine mammals in the 
course of that fishery. 

(4)(A) The Secretary shall suspend or revoke 
an authorization granted under this section and 
shall not issue a decal or other physical evi-
dence of the authorization for any vessel until 
the owner of such vessel complies with the re-
porting requirements under subsection (e) and 
such requirements to take on board an observer 
under paragraph (3)(B) as are applicable to such 
vessel. Previous failure to comply with the re-
quirements of section 1383a of this title shall not 
bar authorization under this section for an 
owner who complies with the requirements of 
this section. 

(B) The Secretary may suspend or revoke an 
authorization granted under this subsection, and 
may not issue a decal or other physical evidence 
of the authorization for any vessel which fails to 
comply with a take reduction plan or emergency 
regulations issued under this section. 
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(C) The owner and master of a vessel which 
fails to comply with a take reduction plan shall 
be subject to the penalties of sections 1375 and 
1377 of this title, and may be subject to section 
1376 of this title. 

(5)(A) The Secretary shall develop, in con-
sultation with the appropriate States, affected 
Regional Fishery Management Councils, and 
other interested persons, the means by which 
the granting and administration of authoriza-
tions under this section shall be integrated and 
coordinated, to the maximum extent prac-
ticable, with existing fishery licenses, registra-
tions, and related programs. 

(B) The Secretary shall utilize newspapers of 
general circulation, fishery trade associations, 
electronic media, and other means of advising 
commercial fishermen of the provisions of this 
section and the means by which they can com-
ply with its requirements. 

(C) The Secretary is authorized to charge a fee 
for the granting of an authorization under this 
section. The level of fees charged under this sub-
paragraph shall not exceed the administrative 
costs incurred in granting an authorization. 
Fees collected under this subparagraph shall be 
available to the Under Secretary of Commerce 
for Oceans and Atmosphere for expenses in-
curred in the granting and administration of au-
thorizations under this section. 

(d) Monitoring of incidental takes 

(1) The Secretary shall establish a program to 
monitor incidental mortality and serious injury 
of marine mammals during the course of com-
mercial fishing operations. The purposes of the 
monitoring program shall be to—

(A) obtain statistically reliable estimates of 
incidental mortality and serious injury; 

(B) determine the reliability of reports of in-
cidental mortality and serious injury under 
subsection (e); and 

(C) identify changes in fishing methods or 
technology that may increase or decrease inci-
dental mortality and serious injury.

(2) Pursuant to paragraph (1), the Secretary 
may place observers on board vessels as nec-
essary, subject to the provisions of this section. 
Observers may, among other tasks—

(A) record incidental mortality and injury, 
or by catch of other nontarget species; 

(B) record numbers of marine mammals 
sighted; and 

(C) perform other scientific investigations.

(3) In determining the distribution of observ-
ers among commercial fisheries and vessels 
within a fishery, the Secretary shall be guided 
by the following standards: 

(A) The requirement to obtain statistically 
reliable information. 

(B) The requirement that assignment of ob-
servers is fair and equitable among fisheries 
and among vessels in a fishery. 

(C) The requirement that no individual per-
son or vessel, or group of persons or vessels, be 
subject to excessive or overly burdensome ob-
server coverage. 

(D) To the extent practicable, the need to 
minimize costs and avoid duplication.

(4) To the extent practicable, the Secretary 
shall allocate observers among commercial fish-
eries in accordance with the following priority: 

(A) The highest priority for allocation shall 
be for commercial fisheries that have inci-
dental mortality or serious injury of marine 
mammals from stocks listed as endangered 
species or threatened species under the Endan-
gered Species Act of 1973 (16 U.S.C. 1531 et 
seq.). 

(B) The second highest priority for alloca-
tion shall be for commercial fisheries that 
have incidental mortality and serious injury 
of marine mammals from strategic stocks. 

(C) The third highest priority for allocation 
shall be for commercial fisheries that have in-
cidental mortality or serious injury of marine 
mammals from stocks for which the level of 
incidental mortality and serious injury is un-
certain.

(5) The Secretary may establish an alternative 
observer program to provide statistically reli-
able information on the species and number of 
marine mammals incidentally taken in the 
course of commercial fishing operations. The al-
ternative observer program may include direct 
observation of fishing activities from vessels, 
airplanes, or points on shore. 

(6) The Secretary is not required to place an 
observer on a vessel in a fishery if the Secretary 
finds that—

(A) in a situation in which harvesting ves-
sels are delivering fish to a processing vessel 
and the catch is not taken on board the har-
vesting vessel, statistically reliable informa-
tion can be obtained from an observer on 
board the processing vessel to which the fish 
are delivered; 

(B) the facilities on a vessel for quartering of 
an observer, or for carrying out observer func-
tions, are so inadequate or unsafe that the 
health or safety of the observer or the safe op-
eration of the vessel would be jeopardized; or 

(C) for reasons beyond the control of the 
Secretary, an observer is not available.

(7) The Secretary may, with the consent of the 
vessel owner, station an observer on board a ves-
sel engaged in a fishery not listed under sub-
section (c)(1)(A)(i) or (ii). 

(8) Any proprietary information collected 
under this subsection shall be confidential and 
shall not be disclosed except—

(A) to Federal employees whose duties re-
quire access to such information; 

(B) to State or tribal employees pursuant to 
an agreement with the Secretary that pre-
vents public disclosure of the identity or busi-
ness of any person; 

(C) when required by court order; or 
(D) in the case of scientific information in-

volving fisheries, to employees of Regional 
Fishery Management Councils who are respon-
sible for fishery management plan develop-
ment and monitoring.

(9) The Secretary shall prescribe such proce-
dures as may be necessary to preserve such con-
fidentiality, except that the Secretary shall re-
lease or make public upon request any such in-
formation in aggregate, summary, or other form 
which does not directly or indirectly disclose 
the identity or business of any person. 

(e) Reporting requirement 

The owner or operator of a commercial fishing 
vessel subject to this chapter shall report all in-
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cidental mortality and injury of marine mam-
mals in the course of commercial fishing oper-
ations to the Secretary by mail or other means 
acceptable to the Secretary within 48 hours 
after the end of each fishing trip on a standard 
postage-paid form to be developed by the Sec-
retary under this section. Such form shall be ca-
pable of being readily entered into and usable by 
an automated or computerized data processing 
system and shall require the vessel owner or op-
erator to provide the following: 

(1) The vessel name, and Federal, State, or 
tribal registration numbers of the registered 
vessel. 

(2) The name and address of the vessel owner 
or operator. 

(3) The name and description of the fishery. 
(4) The species of each marine mammal inci-

dentally killed or injured, and the date, time, 
and approximate geographic location of such 
occurrence. 

(f) Take reduction plans 

(1) The Secretary shall develop and implement 
a take reduction plan designed to assist in the 
recovery or prevent the depletion of each stra-
tegic stock which interacts with a commercial 
fishery listed under subsection (c)(1)(A)(i) or (ii), 
and may develop and implement such a plan for 
any other marine mammal stocks which inter-
act with a commercial fishery listed under sub-
section (c)(1)(A)(i) which the Secretary deter-
mines, after notice and opportunity for public 
comment, has a high level of mortality and seri-
ous injury across a number of such marine mam-
mal stocks. 

(2) The immediate goal of a take reduction 
plan for a strategic stock shall be to reduce, 
within 6 months of its implementation, the inci-
dental mortality or serious injury of marine 
mammals incidentally taken in the course of 
commercial fishing operations to levels less 
than the potential biological removal level es-
tablished for that stock under section 1386 of 
this title. The long-term goal of the plan shall 
be to reduce, within 5 years of its implementa-
tion, the incidental mortality or serious injury 
of marine mammals incidentally taken in the 
course of commercial fishing operations to in-
significant levels approaching a zero mortality 
and serious injury rate, taking into account the 
economics of the fishery, the availability of ex-
isting technology, and existing State or regional 
fishery management plans. 

(3) If there is insufficient funding available to 
develop and implement a take reduction plan for 
all such stocks that interact with commercial 
fisheries listed under subsection (c)(1)(A)(i) or 
(ii), the Secretary shall give highest priority to 
the development and implementation of take re-
duction plans for species or stocks whose level 
of incidental mortality and serious injury ex-
ceeds the potential biological removal level, 
those that have a small population size, and 
those which are declining most rapidly. 

(4) Each take reduction plan shall include—
(A) a review of the information in the final 

stock assessment published under section 
1386(b) of this title and any substantial new in-
formation; 

(B) an estimate of the total number and, if 
possible, age and gender, of animals from the 

stock that are being incidentally lethally 
taken or seriously injured each year during 
the course of commercial fishing operations, 
by fishery; 

(C) recommended regulatory or voluntary 
measures for the reduction of incidental mor-
tality and serious injury; 

(D) recommended dates for achieving the 
specific objectives of the plan.

(5)(A) For any stock in which incidental mor-
tality and serious injury from commercial fish-
eries exceeds the potential biological removal 
level established under section 1386 of this title, 
the plan shall include measures the Secretary 
expects will reduce, within 6 months of the 
plan’s implementation, such mortality and seri-
ous injury to a level below the potential biologi-
cal removal level. 

(B) For any stock in which human-caused 
mortality and serious injury exceeds the poten-
tial biological removal level, other than a stock 
to which subparagraph (A) applies, the plan 
shall include measures the Secretary expects 
will reduce, to the maximum extent practicable 
within 6 months of the plan’s implementation, 
the incidental mortality and serious injury by 
such commercial fisheries from that stock. For 
purposes of this subparagraph, the term ‘‘max-
imum extent practicable’’ means to the lowest 
level that is feasible for such fisheries within 
the 6-month period. 

(6)(A) At the earliest possible time (not later 
than 30 days) after the Secretary issues a final 
stock assessment under section 1386(b) of this 
title for a strategic stock, the Secretary shall, 
and for stocks that interact with a fishery listed 
under subsection (c)(1)(A)(i) for which the Sec-
retary has made a determination under para-
graph (1), the Secretary may—

(i) establish a take reduction team for such 
stock and appoint the members of such team 
in accordance with subparagraph (C); and 

(ii) publish in the Federal Register a notice 
of the team’s establishment, the names of the 
team’s appointed members, the full geographic 
range of such stock, and a list of all commer-
cial fisheries that cause incidental mortality 
and serious injury of marine mammals from 
such stock.

(B) The Secretary may request a take reduc-
tion team to address a stock that extends over 
one or more regions or fisheries, or multiple 
stocks within a region or fishery, if the Sec-
retary determines that doing so would facilitate 
the development and implementation of plans 
required under this subsection. 

(C) Members of take reduction teams shall 
have expertise regarding the conservation or bi-
ology of the marine mammal species which the 
take reduction plan will address, or the fishing 
practices which result in the incidental mor-
tality and serious injury of such species. Mem-
bers shall include representatives of Federal 
agencies, each coastal State which has fisheries 
which interact with the species or stock, appro-
priate Regional Fishery Management Councils, 
interstate fisheries commissions, academic and 
scientific organizations, environmental groups, 
all commercial and recreational fisheries groups 
and gear types which incidentally take the spe-
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cies or stock, Alaska Native organizations or In-
dian tribal organizations, and others as the Sec-
retary deems appropriate. Take reduction teams 
shall, to the maximum extent practicable, con-
sist of an equitable balance among representa-
tives of resource user interests and nonuser in-
terests. 

(D) Take reduction teams shall not be subject 
to the Federal Advisory Committee Act (5 App. 
U.S.C.). Meetings of take reduction teams shall 
be open to the public, and prior notice of meet-
ings shall be made public in a timely fashion. 

(E) Members of take reduction teams shall 
serve without compensation, but may be reim-
bursed by the Secretary, upon request, for rea-
sonable travel costs and expenses incurred in 
performing their duties as members of the team. 

(7) Where the human-caused mortality and se-
rious injury from a strategic stock is estimated 
to be equal to or greater than the potential bio-
logical removal level established under section 
1386 of this title for such stock and such stock 
interacts with a fishery listed under subsection 
(c)(1)(A)(i) or (ii), the following procedures shall 
apply in the development of the take reduction 
plan for the stock: 

(A)(i) Not later than 6 months after the date 
of establishment of a take reduction team for 
the stock, the team shall submit a draft take 
reduction plan for such stock to the Secretary, 
consistent with the other provisions of this 
section. 

(ii) Such draft take reduction plan shall be 
developed by consensus. In the event con-
sensus cannot be reached, the team shall ad-
vise the Secretary in writing on the range of 
possibilities considered by the team, and the 
views of both the majority and minority. 

(B)(i) The Secretary shall take the draft 
take reduction plan into consideration and, 
not later than 60 days after the submission of 
the draft plan by the team, the Secretary shall 
publish in the Federal Register the plan pro-
posed by the team, any changes proposed by 
the Secretary with an explanation of the rea-
sons therefor, and proposed regulations to im-
plement such plan, for public review and com-
ment during a period of not to exceed 90 days. 

(ii) In the event that the take reduction 
team does not submit a draft plan to the Sec-
retary within 6 months, the Secretary shall, 
not later than 8 months after the establish-
ment of the team, publish in the Federal Reg-
ister a proposed take reduction plan and im-
plementing regulations, for public review and 
comment during a period of not to exceed 90 
days. 

(C) Not later than 60 days after the close of 
the comment period required under subpara-
graph (B), the Secretary shall issue a final 
take reduction plan and implementing regula-
tions, consistent with the other provisions of 
this section. 

(D) The Secretary shall, during a period of 30 
days after publication of a final take reduc-
tion plan, utilize newspapers of general cir-
culation, fishery trade associations, electronic 
media, and other means of advising commer-
cial fishermen of the requirements of the plan 
and how to comply with them. 

(E) The Secretary and the take reduction 
team shall meet every 6 months, or at such 

other intervals as the Secretary determines 
are necessary, to monitor the implementation 
of the final take reduction plan until such 
time that the Secretary determines that the 
objectives of such plan have been met. 

(F) The Secretary shall amend the take re-
duction plan and implementing regulations as 
necessary to meet the requirements of this 
section, in accordance with the procedures in 
this section for the issuance of such plans and 
regulations.

(8) Where the human-caused mortality and se-
rious injury from a strategic stock is estimated 
to be less than the potential biological removal 
level established under section 1386 of this title 
for such stock and such stock interacts with a 
fishery listed under subsection (c)(1)(A)(i) or (ii), 
or for any marine mammal stocks which inter-
act with a commercial fishery listed under sub-
section (c)(1)(A)(i) for which the Secretary has 
made a determination under paragraph (1), the 
following procedures shall apply in the develop-
ment of the take reduction plan for such stock: 

(A)(i) Not later than 11 months after the 
date of establishment of a take reduction 
team for the stock, the team shall submit a 
draft take reduction plan for the stock to the 
Secretary, consistent with the other provi-
sions of this section. 

(ii) Such draft take reduction plan shall be 
developed by consensus. In the event con-
sensus cannot be reached, the team shall ad-
vise the Secretary in writing on the range of 
possibilities considered by the team, and the 
views of both the majority and minority. 

(B)(i) The Secretary shall take the draft 
take reduction plan into consideration and, 
not later than 60 days after the submission of 
the draft plan by the team, the Secretary shall 
publish in the Federal Register the plan pro-
posed by the team, any changes proposed by 
the Secretary with an explanation of the rea-
sons therefor, and proposed regulations to im-
plement such plan, for public review and com-
ment during a period of not to exceed 90 days. 

(ii) In the event that the take reduction 
team does not submit a draft plan to the Sec-
retary within 11 months, the Secretary shall, 
not later than 13 months after the establish-
ment of the team, publish in the Federal Reg-
ister a proposed take reduction plan and im-
plementing regulations, for public review and 
comment during a period of not to exceed 90 
days. 

(C) Not later than 60 days after the close of 
the comment period required under subpara-
graph (B), the Secretary shall issue a final 
take reduction plan and implementing regula-
tions, consistent with the other provisions of 
this section. 

(D) The Secretary shall, during a period of 30 
days after publication of a final take reduc-
tion plan, utilize newspapers of general cir-
culation, fishery trade associations, electronic 
media, and other means of advising commer-
cial fishermen of the requirements of the plan 
and how to comply with them. 

(E) The Secretary and the take reduction 
team shall meet on an annual basis, or at such 
other intervals as the Secretary determines 
are necessary, to monitor the implementation 
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of the final take reduction plan until such 
time that the Secretary determines that the 
objectives of such plan have been met. 

(F) The Secretary shall amend the take re-
duction plan and implementing regulations as 
necessary to meet the requirements of this 
section, in accordance with the procedures in 
this section for the issuance of such plans and 
regulations.

(9) In implementing a take reduction plan de-
veloped pursuant to this subsection, the Sec-
retary may, where necessary to implement a 
take reduction plan to protect or restore a ma-
rine mammal stock or species covered by such 
plan, promulgate regulations which include, but 
are not limited to, measures to—

(A) establish fishery-specific limits on inci-
dental mortality and serious injury of marine 
mammals in commercial fisheries or restrict 
commercial fisheries by time or area; 

(B) require the use of alternative commer-
cial fishing gear or techniques and new tech-
nologies, encourage the development of such 
gear or technology, or convene expert skip-
pers’ panels; 

(C) educate commercial fishermen, through 
workshops and other means, on the impor-
tance of reducing the incidental mortality and 
serious injury of marine mammals in affected 
commercial fisheries; and 

(D) monitor, in accordance with subsection 
(d), the effectiveness of measures taken to re-
duce the level of incidental mortality and seri-
ous injury of marine mammals in the course of 
commercial fishing operations.

(10)(A) Notwithstanding paragraph (6), in the 
case of any stock to which paragraph (1) applies 
for which a final stock assessment has not been 
published under section 1386(b)(3) of this title by 
April 1, 1995, due to a proceeding under section 
1386(b)(2) of this title, or any Federal court re-
view of such proceeding, the Secretary shall es-
tablish a take reduction team under paragraph 
(6) for such stock as if a final stock assessment 
had been published. 

(B) The draft stock assessment published for 
such stock under section 1386(b)(1) of this title 
shall be deemed the final stock assessment for 
purposes of preparing and implementing a take 
reduction plan for such stock under this section. 

(C) Upon publication of a final stock assess-
ment for such stock under section 1386(b)(3) of 
this title the Secretary shall immediately re-
convene the take reduction team for such stock 
for the purpose of amending the take reduction 
plan, and any regulations issued to implement 
such plan, if necessary, to reflect the final stock 
assessment or court action. Such amendments 
shall be made in accordance with paragraph 
(7)(F) or (8)(F), as appropriate. 

(D) A draft stock assessment may only be used 
as the basis for a take reduction plan under this 
paragraph for a period of not to exceed two 
years, or until a final stock assessment is pub-
lished, whichever is earlier. If, at the end of the 
two-year period, a final stock assessment has 
not been published, the Secretary shall cat-
egorize such stock under section 1386(a)(5)(A) of 
this title and shall revoke any regulations to 
implement a take reduction plan for such stock. 

(E) Subparagraph (D) shall not apply for any 
period beyond two years during which a final 
stock assessment for such stock has not been 
published due to review of a proceeding on such 
stock assessment by a Federal court. Imme-
diately upon final action by such court, the Sec-
retary shall proceed under subparagraph (C). 

(11) Take reduction plans developed under this 
section for a species or stock listed as a threat-
ened species or endangered species under the En-
dangered Species Act of 1973 (16 U.S.C. 1531 et 
seq.) shall be consistent with any recovery plan 
developed for such species or stock under sec-
tion 4 of such Act [16 U.S.C. 1533]. 

(g) Emergency regulations 

(1) If the Secretary finds that the incidental 
mortality and serious injury of marine mam-
mals from commercial fisheries is having, or is 
likely to have, an immediate and significant ad-
verse impact on a stock or species, the Sec-
retary shall take actions as follows: 

(A) In the case of a stock or species for 
which a take reduction plan is in effect, the 
Secretary shall—

(i) prescribe emergency regulations that, 
consistent with such plan to the maximum 
extent practicable, reduce incidental mor-
tality and serious injury in that fishery; and 

(ii) approve and implement, on an expe-
dited basis, any amendments to such plan 
that are recommended by the take reduction 
team to address such adverse impact.

(B) In the case of a stock or species for 
which a take reduction plan is being devel-
oped, the Secretary shall—

(i) prescribe emergency regulations to re-
duce such incidental mortality and serious 
injury in that fishery; and 

(ii) approve and implement, on an expe-
dited basis, such plan, which shall provide 
methods to address such adverse impact if 
still necessary.

(C) In the case of a stock or species for 
which a take reduction plan does not exist and 
is not being developed, or in the case of a com-
mercial fishery listed under subsection 
(c)(1)(A)(iii) which the Secretary believes may 
be contributing to such adverse impact, the 
Secretary shall—

(i) prescribe emergency regulations to re-
duce such incidental mortality and serious 
injury in that fishery, to the extent nec-
essary to mitigate such adverse impact; 

(ii) immediately review the stock assess-
ment for such stock or species and the clas-
sification of such commercial fishery under 
this section to determine if a take reduction 
team should be established; and 

(iii) may, where necessary to address such 
adverse impact on a species or stock listed 
as a threatened species or endangered spe-
cies under the Endangered Species Act of 
1973 (16 U.S.C. 1531 et seq.), place observers 
on vessels in a commercial fishery listed 
under subsection (c)(1)(A)(iii), if the Sec-
retary has reason to believe such vessels 
may be causing the incidental mortality and 
serious injury to marine mammals from 
such stock.
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(2) Prior to taking action under paragraph 
(1)(A), (B), or (C), the Secretary shall consult 
with the Marine Mammal Commission, all ap-
propriate Regional Fishery Management Coun-
cils, State fishery managers, and the appro-
priate take reduction team (if established). 

(3) Emergency regulations prescribed under 
this subsection—

(A) shall be published in the Federal Reg-
ister, together with an explanation thereof; 

(B) shall remain in effect for not more than 
180 days or until the end of the applicable 
commercial fishing season, whichever is ear-
lier; and 

(C) may be terminated by the Secretary at 
an earlier date by publication in the Federal 
Register of a notice of termination, if the Sec-
retary determines that the reasons for emer-
gency regulations no longer exist.

(4) If the Secretary finds that incidental mor-
tality and serious injury of marine mammals in 
a commercial fishery is continuing to have an 
immediate and significant adverse impact on a 
stock or species, the Secretary may extend the 
emergency regulations for an additional period 
of not more than 90 days or until reasons for the 
emergency no longer exist, whichever is earlier. 

(h) Penalties 

Except as provided in subsection (c), any per-
son who violates this section shall be subject to 
the provisions of sections 1375 and 1377 of this 
title, and may be subject to section 1376 of this 
title as the Secretary shall establish by regula-
tions. 

(i) Assistance 

The Secretary shall provide assistance to Re-
gional Fishery Management Councils, States, 
interstate fishery commissions, and Indian trib-
al organizations in meeting the goal of reducing 
incidental mortality and serious injury to insig-
nificant levels approaching a zero mortality and 
serious injury rate. 

(j) Contributions 

For purposes of carrying out this section, the 
Secretary may accept, solicit, receive, hold, ad-
minister, and use gifts, devises, and bequests. 

(k) Consultation with Secretary of the Interior 

The Secretary shall consult with the Sec-
retary of the Interior prior to taking actions or 
making determinations under this section that 
affect or relate to species or population stocks 
of marine mammals for which the Secretary of 
the Interior is responsible under this sub-
chapter. 

(l) Definitions 

As used in this section and section 
1371(a)(5)(E) of this title, each of the terms 
‘‘fishery’’ and ‘‘vessel of the United States’’ has 
the same meaning it does in section 1802 of this 
title. 

(Pub. L. 92–522, title I, § 118, as added Pub. L. 
103–238, § 11, Apr. 30, 1994, 108 Stat. 546; amended 
Pub. L. 104–208, div. A, title I, § 101(a) [title II, 
§ 211(b)], Sept. 30, 1996, 110 Stat. 3009, 3009–41.)

Editorial Notes 

REFERENCES IN TEXT 

The Endangered Species Act of 1973, referred to in 
subsecs. (a)(2), (d)(4)(A), (f)(11), and (g)(1)(C)(iii), is Pub. 
L. 93–205, Dec. 28, 1973, 87 Stat. 884, as amended, which 
is classified principally to chapter 35 (§ 1531 et seq.) of 
this title. For complete classification of this Act to the 
Code, see Short Title note set out under section 1531 of 
this title and Tables. 

Act of November 7, 1986, referred to in subsec. (a)(4), 
is Pub. L. 99–625, Nov. 7, 1986, 100 Stat. 3500, which 
amended section 718b of this title and provisions set 
out as a table of National Wildlife Refuges under sec-
tion 668dd of this title and enacted provisions set out as 
a note under section 1536 of this title. For complete 
classification of this Act to the Code, see Tables. 

The Federal Advisory Committee Act, referred to in 
subsec. (f)(6)(D), is Pub. L. 92–463, Oct. 6, 1972, 86 Stat. 
770, as amended, which is set out in the Appendix to 
Title 5, Government Organization and Employees. 

AMENDMENTS 

1996—Subsecs. (a)(1), (c)(2)(B)(ii), (l). Pub. L. 104–208 
made technical amendment to references in original 
act which appear in text as references to sections 1802 
and 1824(b) of this title.

Statutory Notes and Related Subsidiaries 

EFFECTIVE DATE OF 1996 AMENDMENT 

Pub. L. 104–208, div. A, title I, § 101(a) [title II, 
§ 211(b)], Sept. 30, 1996, 110 Stat. 3009, 3009–41, provided 
that the amendment made by that section is effective 
15 days after Oct. 11, 1996. 

ABOLITION OF HOUSE COMMITTEE ON MERCHANT MARINE 
AND FISHERIES 

Committee on Merchant Marine and Fisheries of 
House of Representatives abolished and its jurisdiction 
transferred by House Resolution No. 6, One Hundred 
Fourth Congress, Jan. 4, 1995. Committee on Merchant 
Marine and Fisheries of House of Representatives treat-
ed as referring to Committee on Resources of House of 
Representatives in case of provisions relating to fish-
eries, wildlife, international fishing agreements, ma-
rine affairs (including coastal zone management) ex-
cept for measures relating to oil and other pollution of 
navigable waters, or oceanography by section 1(b)(3) of 
Pub. L. 104–14, set out as a note preceding section 21 of 
Title 2, The Congress. Committee on Resources of 
House of Representatives changed to Committee on 
Natural Resources of House of Representatives by 
House Resolution No. 6, One Hundred Tenth Congress, 
Jan. 5, 2007. 

§ 1388. Marine mammal cooperative agreements 
in Alaska 

(a) In general 

The Secretary may enter into cooperative 
agreements with Alaska Native organizations to 
conserve marine mammals and provide co-man-
agement of subsistence use by Alaska Natives. 

(b) Grants 

Agreements entered into under this section 
may include grants to Alaska Native organiza-
tions for, among other purposes—

(1) collecting and analyzing data on marine 
mammal populations; 

(2) monitoring the harvest of marine mam-
mals for subsistence use; 

(3) participating in marine mammal research 
conducted by the Federal Government, States, 
academic institutions, and private organiza-
tions; and 
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(4) developing marine mammal co-manage-
ment structures with Federal and State agen-
cies. 

(c) Effect of jurisdiction 

Nothing in this section is intended or shall be 
construed—

(1) as authorizing any expansion or change 
in the respective jurisdiction of Federal, 
State, or tribal governments over fish and 
wildlife resources; or 

(2) as altering in any respect the existing po-
litical or legal status of Alaska Natives, or the 
governmental or jurisdictional status of Alas-
ka Native communities or Alaska Native enti-
ties. 

(d) Authorization of appropriations 

There are authorized to be appropriated for 
the purposes of carrying out this section—

(1) $1,500,000 to the Secretary of Commerce 
for each of the fiscal years 1994, 1995, 1996, 1997, 
1998, and 1999; and 

(2) $1,000,000 to the Secretary of the Interior 
for each of the fiscal years 1994, 1995, 1996, 1997, 
1998, and 1999.

The amounts authorized to be appropriated 
under this subsection are in addition to the 
amounts authorized to be appropriated under 
section 1384 of this title. 

(Pub. L. 92–522, title I, § 119, as added Pub. L. 
103–238, § 19, Apr. 30, 1994, 108 Stat. 559.) 

§ 1389. Pacific Coast Task Force; Gulf of Maine 

(a) Pinniped removal authority 

Notwithstanding any other provision of this 
subchapter, the Secretary may permit the inten-
tional lethal taking of pinnipeds in accordance 
with this section. 

(b) Application 

(1) A State may apply to the Secretary to au-
thorize the intentional lethal taking of individ-
ually identifiable pinnipeds which are having a 
significant negative impact on the decline or re-
covery of salmonid fishery stocks which—

(A) have been listed as threatened species or 
endangered species under the Endangered Spe-
cies Act of 1973 (16 U.S.C. 1531 et seq.); 

(B) the Secretary finds are approaching 
threatened species or endangered species sta-
tus (as those terms are defined in that Act); or 

(C) migrate through the Ballard Locks at 
Seattle, Washington.

(2) Any such application shall include a means 
of identifying the individual pinniped or 
pinnipeds, and shall include a detailed descrip-
tion of the problem interaction and expected 
benefits of the taking. 

(c) Actions in response to application 

(1) Within 15 days of receiving an application, 
the Secretary shall determine whether the ap-
plication has produced sufficient evidence to 
warrant establishing a Pinniped-Fishery Inter-
action Task Force to address the situation de-
scribed in the application. If the Secretary de-
termines sufficient evidence has been provided, 
the Secretary shall establish a Pinniped-Fishery 
Interaction Task Force and publish a notice in 

the Federal Register requesting public comment 
on the application. 

(2) A Pinniped-Fishery Interaction Task Force 
established under paragraph (1) shall consist of 
designated employees of the Department of 
Commerce, scientists who are knowledgeable 
about the pinniped interaction that the applica-
tion addresses, representatives of affected con-
servation and fishing community organizations, 
Indian Treaty tribes, the States, and such other 
organizations as the Secretary deems appro-
priate. 

(3) Within 60 days after establishment, and 
after reviewing public comments in response to 
the Federal Register notice under paragraph (1), 
the Pinniped-Fishery Interaction Task Force 
shall—

(A) recommend to the Secretary whether to 
approve or deny the proposed intentional le-
thal taking of the pinniped or pinnipeds, in-
cluding along with the recommendation a de-
scription of the specific pinniped individual or 
individuals, the proposed location, time, and 
method of such taking, criteria for evaluating 
the success of the action, and the duration of 
the intentional lethal taking authority; and 

(B) suggest nonlethal alternatives, if avail-
able and practicable, including a rec-
ommended course of action.

(4) Within 30 days after receipt of rec-
ommendations from the Pinniped-Fishery Inter-
action Task Force, the Secretary shall either 
approve or deny the application. If such applica-
tion is approved, the Secretary shall imme-
diately take steps to implement the intentional 
lethal taking, which shall be performed by Fed-
eral or State agencies, or qualified individuals 
under contract to such agencies. 

(5) After implementation of an approved appli-
cation, the Pinniped-Fishery Interaction Task 
Force shall evaluate the effectiveness of the per-
mitted intentional lethal taking or alternative 
actions implemented. If implementation was in-
effective in eliminating the problem interaction, 
the Task Force shall recommend additional ac-
tions. If the implementation was effective, the 
Task Force shall so advise the Secretary, and 
the Secretary shall disband the Task Force. 

(d) Considerations 

In considering whether an application should 
be approved or denied, the Pinniped-Fishery 
Interaction Task Force and the Secretary shall 
consider—

(1) population trends, feeding habits, the lo-
cation of the pinniped interaction, how and 
when the interaction occurs, and how many 
individual pinnipeds are involved; 

(2) past efforts to nonlethally deter such 
pinnipeds, and whether the applicant has dem-
onstrated that no feasible and prudent alter-
natives exist and that the applicant has taken 
all reasonable nonlethal steps without success; 

(3) the extent to which such pinnipeds are 
causing undue injury or impact to, or imbal-
ance with, other species in the ecosystem, in-
cluding fish populations; and 

(4) the extent to which such pinnipeds are 
exhibiting behavior that presents an ongoing 
threat to public safety. 
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(e) Limitation 

The Secretary shall not approve the inten-
tional lethal taking of any pinniped from a spe-
cies or stock that is—

(1) listed as a threatened species or endan-
gered species under the Endangered Species 
Act of 1973 (16 U.S.C. 1531 et seq.); 

(2) depleted under this chapter; or 
(3) a strategic stock. 

(f) Temporary marine mammal removal author-
ity on the waters of the Columbia River or 
its tributaries 

(1) Removal authority 

Notwithstanding any other provision of this 
chapter, the Secretary may issue a permit to 
an eligible entity to authorize the intentional 
lethal taking on the waters of the Columbia 
River and its tributaries of individually iden-
tifiable sea lions that are part of a population 
or stock that is not categorized under this 
chapter as depleted or strategic for the pur-
pose of protecting—

(A) species of salmon, steelhead, or 
eulachon that are listed as endangered spe-
cies or threatened species under the Endan-
gered Species Act of 1973 (16 U.S.C. 1531 et 
seq.); and 

(B) species of lamprey or sturgeon that are 
not so listed as endangered or threatened 
but are listed as a species of concern. 

(2) Permit process 

(A) In general 

An eligible entity may apply to the Sec-
retary for a permit under this subsection. 

(B) Timelines and procedures of application 

The timelines and procedures described in 
subsection (c) shall apply to applications for 
permits under this subsection in the same 
manner such timelines apply to applications 
under subsection (b). 

(C) Coordination 

The Secretary shall establish procedures 
to coordinate issuance of permits under this 
subsection, including application procedures 
and timelines, delegation and revocation of 
permits to and between eligible entities, 
monitoring, periodic review, and geographic, 
seasonal take, and species-specific consider-
ations. 

(D) Duration of permit 

A permit under this subsection shall be ef-
fective for a period of not more than 5 years, 
and may be renewed by the Secretary. 

(3) Limitations on annual takings 

The Secretary shall apply the process for de-
termining limitations on annual take of sea 
lions under subsection (c) to determinations 
on limitations under this subsection, and the 
cumulative number of sea lions authorized to 
be taken each year under all permits in effect 
under this subsection shall not exceed 10 per-
cent of the annual potential biological re-
moval level for sea lions. 

(4) Qualified individuals 

Intentional lethal takings under this sub-
section shall—

(A) be humane within the meaning of such 
term under section 1362(4) of this title; 

(B) require that capture, husbandry, trans-
portation, and euthanasia protocols are 
based on standards propagated by an Institu-
tional Animal Care and Use Committee and 
that primary euthanasia be limited to hu-
mane chemical methods; and 

(C) be implemented by agencies or quali-
fied individuals described in subsection 
(c)(4), or by individuals employed by the eli-
gible entities described in paragraph (6). 

(5) Suspension of permitting authority 

If, 5 years after December 18, 2018, the Sec-
retary, after consulting with State and tribal 
fishery managers, determines that lethal re-
moval authority is no longer necessary to pro-
tect salmonid and other fish species from sea 
lion predation, the Secretary shall suspend the 
issuance of permits under this subsection. 

(6) Eligible entity defined 

(A) Definition 

In this subsection, the term ‘‘eligible enti-
ty’’ means—

(i) with respect to removal in the 
mainstem of the Columbia River, from 
river mile 112 to the McNary Dam and its 
tributaries in the State of Washington, 
and its tributaries in the State of Oregon 
above Bonneville Dam, the State of Wash-
ington, the State of Oregon, and the State 
of Idaho; 

(ii) with respect to removal in the 
mainstem Columbia River from river mile 
112 to the McNary Dam and its tributaries 
within the State of Washington and in any 
of its tributaries above Bonneville Dam 
within the State of Oregon, the Nez Perce 
Tribe, the Confederated Tribes of the 
Umatilla Indian Reservation, the Confed-
erated Tribes of the Warm Springs Res-
ervation of Oregon, and the Confederated 
Tribes and Bands of the Yakama Nation; 
and 

(iii) with respect to removal in the Wil-
lamette River and other tributaries of the 
Columbia River within the State of Oregon 
below Bonneville Dam, a committee recog-
nized by the Secretary under subparagraph 
(D). 

(B) Delegation authority 

The Secretary may allow eligible entities 
described in clause (i) or (ii) of subparagraph 
(A) to delegate their authority under a per-
mit under this subsection to the Columbia 
River Intertribal Fish Commission for re-
moval in the mainstem of the Columbia 
River above river mile 112 and below McNary 
Dam, in the Columbia River tributaries in 
the State of Washington, or in tributaries 
within the State of Oregon above Bonneville 
Dam and below McNary Dam. 

(C) Additional delegation authority 

The Secretary may allow an eligible entity 
described in subparagraph (A)(i) to delegate 
its authority under a permit under this sub-
section to any entity described in subclause 
(i) or (ii) of subparagraph (A) with respect to 



Page 1794TITLE 16—CONSERVATION§ 1389

removal in the mainstem of the Columbia 
River above river mile 112 and below McNary 
Dam, in the Columbia River tributaries in 
the State of Washington, or in tributaries in 
the State of Oregon above Bonneville Dam 
and below McNary Dam. 

(D) Committee requirements 

(i) In general 

The Secretary shall recognize a com-
mittee established in accordance with this 
subparagraph as being eligible for a permit 
under this subsection, for purposes of sub-
paragraph (A)(iii). 

(ii) Membership 

A committee established under this sub-
paragraph shall consist of the State of Or-
egon and each of the following: 

(I) The Confederated Tribes of Siletz 
Indians or the Confederated Tribes of the 
Grand Ronde Community, or both. 

(II) The Confederated Tribes of the 
Warm Springs or the Confederated 
Tribes of the Umatilla Reservation, or 
both. 

(iii) Majority agreement required 

A committee established under this sub-
paragraph may take action with respect to 
a permit application and removal under 
this subsection only with majority agree-
ment by the committee members. 

(iv) Nonapplicability of FACA 

The Federal Advisory Committee Act (5 
U.S.C. App.) shall not apply to a com-
mittee established under this subpara-
graph. 

(7) Individual exception 

For purposes of this subsection, any sea lion 
located upstream of river mile 112 and down-
stream of McNary Dam, or in any tributary to 
the Columbia River that includes spawning 
habitat of threatened or endangered salmon or 
steelhead is deemed to be individually identifi-
able. 

(8) Significant negative impact exception 

For purposes of this subsection, any sea lion 
located in the mainstem of the Columbia 
River upstream of river mile 112 and down-
stream of McNary Dam, or in any tributary to 
the Columbia River that includes spawning 
habitat of threatened or endangered salmon or 
steelhead is deemed to be having a significant 
negative impact, within the meaning of sub-
section (b)(1). 

(9) Definition 

In this subsection, the term ‘‘Indian tribe’’ 
has the meaning given such term in section 
5304 of title 25. 

(g) Regionwide pinniped-fishery interaction 
study 

(1) The Secretary may conduct a study, of not 
less than three high predation areas in anad-
romous fish migration corridors within the 
Northwest Region of the National Marine Fish-
eries Service, on the interaction between fish 
and pinnipeds. In conducting the study, the Sec-

retary shall consult with other State and Fed-
eral agencies with expertise in pinniped-fishery 
interaction. The study shall evaluate—

(A) fish behavior in the presence of predators 
generally; 

(B) holding times and passage rates of anad-
romous fish stocks in areas where such fish 
are vulnerable to predation; 

(C) whether additional facilities exist, or 
could be reasonably developed, that could im-
prove escapement for anadromous fish; and 

(D) other issues the Secretary considers rel-
evant.

(2) Subject to the availability of appropria-
tions, the Secretary may, not later than 18 
months after the commencement of the study 
under this subsection, transmit a report on the 
results of the study to the Committee on Com-
merce, Science, and Transportation of the Sen-
ate and the Committee on Merchant Marine and 
Fisheries of the House of Representatives. 

(3) The study conducted under this subsection 
may not be used by the Secretary as a reason for 
delaying or deferring a determination or consid-
eration under subsection (c) or (d). 

(h) Gulf of Maine Task Force 

The Secretary shall establish a Pinniped-Fish-
ery Interaction Task Force to advise the Sec-
retary on issues or problems regarding pinnipeds 
interacting in a dangerous or damaging manner 
with aquaculture resources in the Gulf of Maine. 
No later than 2 years from April 30, 1994, the 
Secretary shall after notice and opportunity for 
public comment submit to the Committee on 
Merchant Marine and Fisheries of the House of 
Representatives and the Committee on Com-
merce, Science, and Transportation of the Sen-
ate a report containing recommended available 
alternatives to mitigate such interactions. 

(i) Requirements applicable to task forces 

(1) Any task force established under this sec-
tion—

(A) shall to the maximum extent prac-
ticable, consist of an equitable balance among 
representatives of resource user interests and 
nonuser interests; and 

(B) shall not be subject to the Federal Advi-
sory Committee Act (5 App. U.S.C.).

(2) Meetings of any task force established 
under this section shall be open to the public, 
and prior notice of those meetings shall be given 
to the public by the task force in a timely fash-
ion. 

(j) Gulf of Maine harbor porpoise 

(1) Nothing in section 1386 of this title shall 
prevent the Secretary from publishing a stock 
assessment for Gulf of Maine harbor porpoise in 
an expedited fashion. 

(2) In developing and implementing a take re-
duction plan under section 1387 of this title for 
Gulf of Maine harbor porpoise, the Secretary 
shall consider all actions already taken to re-
duce incidental mortality and serious injury of 
such stock, and may, based on the recommenda-
tions of the take reduction team for such stock, 
modify the time period required for compliance 
with section 1387(f)(5)(A) of this title, but in no 
case may such modification extend the date of 
compliance beyond April 1, 1997. 
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(Pub. L. 92–522, title I, § 120, as added Pub. L. 
103–238, § 23, Apr. 30, 1994, 108 Stat. 562; amended 
Pub. L. 115–329, § 3, Dec. 18, 2018, 132 Stat. 4475.)

Editorial Notes 

REFERENCES IN TEXT 

The Endangered Species Act of 1973, referred to in 
subsecs. (b)(1)(A), (B), (e)(1), and (f)(1)(A), is Pub. L. 
93–205, Dec. 28, 1973, 87 Stat. 884, which is classified 
principally to chapter 35 (§ 1531 et seq.) of this title. For 
complete classification of this Act to the Code, see 
Short Title note set out under section 1531 of this title 
and Tables. 

The Federal Advisory Committee Act, referred to in 
subsecs. (f)(6)(D)(iv) and (i)(1)(B), is Pub. L. 92–463, Oct. 
6, 1972, 86 Stat. 770, which is set out in the Appendix to 
Title 5, Government Organization and Employees. 

AMENDMENTS 

2018—Subsec. (f). Pub. L. 115–329 amended subsec. (f) 
generally. Prior to amendment, subsec. (f) related to a 
scientific investigation and report on the impact of 
California sea lions and Pacific harbor seals.

Statutory Notes and Related Subsidiaries 

ABOLITION OF HOUSE COMMITTEE ON MERCHANT MARINE 
AND FISHERIES 

Committee on Merchant Marine and Fisheries of 
House of Representatives abolished and its jurisdiction 
transferred by House Resolution No. 6, One Hundred 
Fourth Congress, Jan. 4, 1995. Committee on Merchant 
Marine and Fisheries of House of Representatives treat-
ed as referring to Committee on Resources of House of 
Representatives in case of provisions relating to fish-
eries, wildlife, international fishing agreements, ma-
rine affairs (including coastal zone management) ex-
cept for measures relating to oil and other pollution of 
navigable waters, or oceanography by section 1(b)(3) of 
Pub. L. 104–14, set out as a note preceding section 21 of 
Title 2, The Congress. Committee on Resources of 
House of Representatives changed to Committee on 
Natural Resources of House of Representatives by 
House Resolution No. 6, One Hundred Tenth Congress, 
Jan. 5, 2007. 

TREATY RIGHTS OF FEDERALLY RECOGNIZED INDIAN 
TRIBES 

Pub. L. 115–329, § 4, Dec. 18, 2018, 132 Stat. 4478, pro-
vided that: ‘‘Nothing in this Act [see Short Title of 2018 
Amendment note set out under section 1361 of this 
title] or the amendments made by this Act shall be 
construed to enlarge, confirm, adjudicate, affect, or 
modify any treaty or other right of an Indian tribe (as 
defined in section 4 of the Indian Self-Determination 
and Education Assistance Act (25 U.S.C. 5304)).’’

SUBCHAPTER III—MARINE MAMMAL 
COMMISSION 

§ 1401. Establishment 

(a) Designation 

There is hereby established the Marine Mam-
mal Commission (hereafter referred to in this 
subchapter as the ‘‘Commission’’). 

(b) Membership and term of office 

(1) Effective September 1, 1982, the Commis-
sion shall be composed of three members who 
shall be appointed by the President, by and with 
the advice and consent of the Senate. The Presi-
dent shall make his selection from a list of indi-
viduals knowledgeable in the fields of marine 
ecology and resource management, and who are 
not in a position to profit from the taking of 

marine mammals. Such list shall be submitted 
to him by the Chairman of the Council on Envi-
ronmental Quality and unanimously agreed to 
by that Chairman, the Secretary of the Smith-
sonian Institution, the Director of the National 
Science Foundation and the Chairman of the 
National Academy of Sciences. No member of 
the Commission may, during his period of serv-
ice on the Commission, hold any other position 
as an officer or employee of the United States 
except as a retired officer or retired civilian em-
ployee of the United States. 

(2) The term of office for each member shall be 
three years; except that of the members ini-
tially appointed to the Commission, the term of 
one member shall be for one year, the term of 
one member shall be for two years, and the term 
of one member shall be for three years. No mem-
ber is eligible for reappointment; except that 
any member appointed to fill a vacancy occur-
ring before the expiration of the term for which 
his predecessor was appointed (A) shall be ap-
pointed for the remainder of such term, and (B) 
is eligible for reappointment for one full term. A 
member may serve after the expiration of his 
term until his successor has taken office. 

(c) Chairman 

The President shall designate a Chairman of 
the Commission (hereafter referred to in this 
subchapter as the ‘‘Chairman’’) from among its 
members. 

(d) Compensation; reimbursement for travel ex-
penses 

Members of the Commission shall each be 
compensated at a rate equal to the daily equiva-
lent of the rate for GS–18 of the General Sched-
ule under section 5332 of title 5, for each day 
such member is engaged in the actual perform-
ance of duties vested in the Commission. Each 
member shall be reimbursed for travel expenses, 
including per diem in lieu of subsistence, as au-
thorized by section 5703 of title 5 for persons in 
Government service employed intermittently. 

(e) Executive Director 

The Commission shall have an Executive Di-
rector, who shall be appointed (without regard 
to the provisions of title 5 governing appoint-
ments in the competitive service) by the Chair-
man with the approval of the Commission and 
shall be paid at a rate not in excess of the rate 
for GS–18 of the General Schedule under section 
5332 of title 5. The Executive Director shall have 
such duties as the Chairman may assign. 

(Pub. L. 92–522, title II, § 201, Oct. 21, 1972, 86 
Stat. 1043; Pub. L. 97–389, title II, § 202, Dec. 29, 
1982, 96 Stat. 1951; Pub. L. 98–364, title I, § 103(a), 
July 17, 1984, 98 Stat. 441.)

Editorial Notes 

AMENDMENTS 

1984—Subsec. (b)(1). Pub. L. 98–364 substituted ‘‘The 
President shall make his selection from a list of indi-
viduals knowledgeable in the fields of marine ecology 
and resource management, and who are not in a posi-
tion to profit from the taking of marine mammals. 
Such list shall be submitted to him by the Chairman of 
the Council on Environmental Quality and unani-
mously agreed to by that Chairman, the Secretary of 
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