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‘‘ ‘(2)(A) has been employed continuously by the 

Government Accountability Office for at least the 31- 

day period immediately preceding the start of the pe-

riod referred to in subparagraph (D); 

‘‘ ‘(B) is serving under an appointment that is not 

time limited; 

‘‘ ‘(C) has not received a notice of involuntary sepa-

ration, for misconduct or unacceptable performance, 

with respect to which final action remains pending; 

and 

‘‘ ‘(D) is separated from the service voluntarily dur-

ing a period with respect to which the Comptroller 

General determines that the application of this sub-

section is necessary and appropriate for the purpose 

of— 

‘‘ ‘(i) realigning the Government Accountability 

Office’s workforce in order to meet budgetary con-

straints or mission needs; 

‘‘ ‘(ii) correcting skill imbalances; or 

‘‘ ‘(iii) reducing high-grade, managerial, or super-

visory positions;’. 

‘‘(b) FEDERAL EMPLOYEES’ RETIREMENT SYSTEM.—Ef-

fective October 13, 2000, subparagraph (B) of section 

8414(b)(1) of title 5, United States Code, shall, with re-

spect to officers and employees of the Government Ac-

countability Office, be applied as if it had been amend-

ed to read as follows: 

‘‘ ‘(B)(i) has been employed continuously by the 

Government Accountability Office for at least the 31- 

day period immediately preceding the start of the pe-

riod referred to in clause (iv); 

‘‘ ‘(ii) is serving under an appointment that is not 

time limited; 

‘‘ ‘(iii) has not received a notice of involuntary sep-

aration, for misconduct or unacceptable performance, 

with respect to which final action remains pending; 

and 

‘‘ ‘(iv) is separated from the service voluntarily dur-

ing a period with respect to which the Comptroller 

General determines that the application of this sub-

section is necessary and appropriate for the purpose 

of— 

‘‘ ‘(I) realigning the Government Accountability 

Office’s workforce in order to meet budgetary con-

straints or mission needs; 

‘‘ ‘(II) correcting skill imbalances; or 

‘‘ ‘(III) reducing high-grade, managerial, or super-

visory positions;’. 

‘‘(c) NUMERICAL LIMITATION.—Not to exceed 10 percent 

of the Government Accountability Office’s workforce 

(as of the start of a fiscal year) shall be permitted to 

take voluntary early retirement in such fiscal year 

pursuant to this section. 

‘‘(d) REGULATIONS.—The Comptroller General shall 

prescribe any regulations necessary to carry out this 

section, including regulations under which an early re-

tirement offer may be made to any employee or group 

of employees based on— 

‘‘(1) geographic area, organizational unit, or occu-

pational series or level; 

‘‘(2) skills, knowledge, or performance; or 

‘‘(3) such other similar factors (or combination of 

factors described in this or any other paragraph of 

this subsection) as the Comptroller General considers 

necessary and appropriate in order to achieve the 

purpose involved. 

‘‘(e) SENSE OF CONGRESS.—It is the sense of Congress 

that the implementation of this section is intended to 

reshape the Government Accountability Office work-

force and not downsize the Government Accountability 

Office workforce.’’ 

APPLICATION OF SUBSECTION (d)(2) 

Pub. L. 105–174, title III, § 7001(a), May 1, 1998, 112 

Stat. 91, as amended by Pub. L. 106–58, title VI, § 651(a), 

Sept. 29, 1999, 113 Stat. 480, which provided that, effec-

tive May 1, 1998, subsec. (d)(2) of this section was to be 

applied as if it read as specified in Pub. L. 105–174, 

§ 7001(a), was repealed by Pub. L. 107–296, title XIII, 

§ 1313(b)(4), Nov. 25, 2002, 116 Stat. 2296. 

INDIAN PREFERENCE LAWS APPLICABLE TO BUREAU OF 

INDIAN AFFAIRS AND INDIAN HEALTH SERVICE POSI-

TIONS 

Nonapplicability of annuity provisions of subsec. (j) 

of this section to individuals accepting waiver of Indian 

preference laws with respect to personnel actions, see 

section 472a(c)(2) of Title 25, Indians. 

INDIVIDUALS ENTITLED TO ANNUITY PAYMENTS FOR 

PERIOD PRIOR TO OCTOBER 1, 1979 

Section 1241(b)(2) of Pub. L. 96–70 provided that: ‘‘Ef-

fective October 1, 1979, any individual who, but for 

paragraph (1) of this subsection [set out as an Effective 

Date of 1979 Amendment note above], would have been 

entitled to one or more annuity payments pursuant to 

the amendments made by this section [amending this 

section] for periods before October 1, 1979, shall be enti-

tled, to such extent or in such amounts as are provided 

in advance in appropriation Acts, to a lump sum pay-

ment equal to the total amount of all such annuity 

payments.’’ 

§ 8337. Disability retirement 

(a) An employee who completes 5 years of ci-

vilian service and has become disabled shall be 

retired on the employee’s own application or on 

application by the employee’s agency. Any em-

ployee shall be considered to be disabled only if 

the employee is found by the Office of Personnel 

Management to be unable, because of disease or 

injury, to render useful and efficient service in 

the employee’s position and is not qualified for 

reassignment, under procedures prescribed by 

the Office, to a vacant position which is in the 

agency at the same grade or level and in which 

the employee would be able to render useful and 

efficient service. For the purpose of the preced-

ing sentence, an employee of the United States 

Postal Service shall be considered not qualified 

for a reassignment described in that sentence if 

the reassignment is to a position in a different 

craft or is inconsistent with the terms of a col-

lective bargaining agreement covering the em-

ployee. A judge of the United States Court of 

Appeals for the Armed Forces who completes 5 

years of civilian service and who is found by the 

Office to be disabled for useful and efficient 

service as a judge of such court or who is re-

moved for mental or physical disability under 

section 942(c) of title 10 shall be retired on the 

judge’s own application or upon such removal. A 

Member who completes 5 years of Member serv-

ice and is found by the Office to be disabled for 

useful and efficient service as a Member because 

of disease or injury shall be retired on the Mem-

ber’s own application. An annuity authorized by 

this section is computed under section 8339(g) of 

this title, unless the employee or Member is eli-

gible for a higher annuity computed under sec-

tion 8339(a) through (e), (n), (q), (r), or (s). 

(b) A claim may be allowed under this section 

only if the application is filed with the Office 

before the employee or Member is separated 

from the service or within 1 year thereafter. 

This time limitation may be waived by the Of-

fice for an employee or Member who at the date 

of separation from service or within 1 year 

thereafter is mentally incompetent, if the appli-

cation is filed with the Office within 1 year from 

the date of restoration of the employee or Mem-
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ber to competency or the appointment of a fidu-

ciary, whichever is earlier. 
(c) An annuitant receiving disability retire-

ment annuity from the Fund shall be examined 

under the direction of the Office— 
(1) at the end of 1 year from the date of the 

disability retirement; and 
(2) annually thereafter until he becomes 60 

years of age; 

unless his disability is permanent in character. 

If the annuitant fails to submit to examination 

as required by this section, payment of the an-

nuity shall be suspended until continuance of 

the disability is satisfactorily established. 
(d) If an annuitant receiving disability retire-

ment annuity from the Fund, before becoming 60 

years of age, recovers from his disability, pay-

ment of the annuity terminates on reemploy-

ment by the Government or 1 year after the date 

of the medical examination showing the recov-

ery, whichever is earlier. If an annuitant receiv-

ing disability retirement annuity from the 

Fund, before becoming 60 years of age, is re-

stored to an earning capacity fairly comparable 

to the current rate of pay of the position occu-

pied at the time of retirement, payment of the 

annuity terminates on reemployment by the 

Government or 180 days after the end of the cal-

endar year in which earning capacity is so re-

stored, whichever is earlier. Earning capacity is 

deemed restored if in any calendar year the in-

come of the annuitant from wages or self-em-

ployment or both equals at least 80 percent of 

the current rate of pay of the position occupied 

immediately before retirement. 
(e) If an annuitant whose annuity is termi-

nated under subsection (d) of this section is not 

reemployed in a position in which he is subject 

to this subchapter, he is deemed, except for serv-

ice credit, to have been involuntarily separated 

from the service for the purpose of this sub-

chapter as of the date of termination of the dis-

ability annuity, and after that termination is 

entitled to annuity under the applicable provi-

sions of this subchapter. If an annuitant whose 

annuity is heretofore or hereafter terminated 

because of an earning capacity provision of this 

subchapter or an earlier statute— 
(1) is not reemployed in a position in which 

he is subject to this subchapter; and 
(2) has not recovered from the disability for 

which he was retired; 

his annuity shall be restored at the same rate 

effective the first of the year following any cal-

endar year in which his income from wages or 

self-employment or both is less than 80 percent 

of the current rate of pay of the position occu-

pied immediately before retirement. If an annu-

itant whose annuity is heretofore or hereafter 

terminated because of a medical finding that he 

has recovered from disability is not reemployed 

in a position in which he is subject to this sub-

chapter, his annuity shall be restored at the 

same rate effective from the date of medical ex-

amination showing a recurrence of the disabil-

ity. The second and third sentences of this sub-

section do not apply to an individual who has 

become 62 years of age and is receiving or is eli-

gible to receive annuity under the first sentence 

of this subsection. 

(f)(1) An individual is not entitled to receive— 
(A) an annuity under this subchapter, and 
(B) compensation for injury to, or disability 

of, such individual under subchapter I of chap-

ter 81, other than compensation payable under 

section 8107, 

covering the same period of time. 
(2) An individual is not entitled to receive an 

annuity under this subchapter and a concurrent 

benefit under subchapter I of chapter 81 on ac-

count of the death of the same person. 
(3) Paragraphs (1) and (2) do not bar the right 

of a claimant to the greater benefit conferred by 

either this subchapter or subchapter I of chapter 

81. 
(g) If an individual is entitled to an annuity 

under this subchapter, and the individual re-

ceives a lump-sum payment for compensation 

under section 8135 based on the disability or 

death of the same person, so much of the com-

pensation as has been paid for a period extended 

beyond the date payment of the annuity com-

mences, as determined by the Department of 

Labor, shall be refunded to that Department for 

credit to the Employees’ Compensation Fund. 

Before the individual may receive the annuity, 

the individual shall— 
(1) refund to the Department of Labor the 

amount representing the commuted compensa-

tion payments for the extended period; or 
(2) authorize the deduction of the amount 

from the annuity. 

Deductions from the annuity may be made from 

accrued or accruing payments. The amounts de-

ducted and withheld from the annuity shall be 

transmitted to the Department of Labor for re-

imbursement to the Employees’ Compensation 

Fund. When the Department of Labor finds that 

the financial circumstances of an individual en-

titled to an annuity under this subchapter war-

rant deferred refunding, deductions from the an-

nuity may be prorated against and paid from ac-

cruing payments in such manner as the Depart-

ment determines appropriate. 
(h)(1) As used in this subsection, the term 

‘‘technician’’ means an individual employed 

under section 709(a) of title 32 or section 10216 of 

title 10 who, as a condition of the employment, 

is required under section 709(b) of title 32 or sec-

tion 10216 of title 10, respectively, to be a mem-

ber of the Selected Reserve. 
(2)(A) Except as provided in subparagraph (B) 

of this paragraph, an individual shall be retired 

under this section if the individual— 
(i) is separated from employment as a tech-

nician under section 709(e)(1) of title 32 or sec-

tion 10216 of title 10 by reason of a disability 

that disqualifies the individual from member-

ship in the Selected Reserve; 
(ii) is not considered to be disabled under the 

second sentence of subsection (a) of this sec-

tion; 
(iii) is not appointed to a position in the 

Government (whether under paragraph (3) of 

this subsection or otherwise); and 
(iv) has not declined an offer of an appoint-

ment to a position in the Government under 

paragraph (3) of this subsection. 

(B) Payment of any annuity for an individual 

pursuant to this subsection terminates— 
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(i) on the date the individual is appointed to 

a position in the Government (whether pursu-

ant to paragraph (3) of this subsection or 

otherwise); 

(ii) on the date the individual declines an 

offer of appointment to a position in the Gov-

ernment under paragraph (3); or 

(iii) as provided under subsection (d). 

(3) Any individual applying for or receiving 

any annuity pursuant to this subsection shall, 

in accordance with regulations prescribed by the 

Office, be considered by any agency of the Gov-

ernment before any vacant position in the agen-

cy is filled if— 

(A) the position is located within the com-

muting area of the individual’s former posi-

tion; 

(B) the individual is qualified to serve in 

such position, as determined by the head of 

the agency; and 

(C) the position is at the same grade or 

equivalent level as the position from which 

the individual was separated under section 

709(e)(1) of title 32 or section 10216 of title 10. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 572; Pub. L. 

90–83, § 1(76), Sept. 11, 1967, 81 Stat. 214; Pub. L. 

95–454, title IX, § 906(a)(2), (3), Oct. 13, 1978, 92 

Stat. 1224; Pub. L. 96–499, title IV, § 403(a), Dec. 

5, 1980, 94 Stat. 2605; Pub. L. 97–253, title III, 

§ 302(a), Sept. 8, 1982, 96 Stat. 792; Pub. L. 98–94, 

title XII, § 1256(c), Sept. 24, 1983, 97 Stat. 701; 

Pub. L. 100–238, title I, § 124(a)(1)(A), Jan. 8, 1988, 

101 Stat. 1755; Pub. L. 101–189, div. A, title XIII, 

§ 1304(b)(2), Nov. 29, 1989, 103 Stat. 1577; Pub. L. 

101–428, § 2(d)(1), Oct. 15, 1990, 104 Stat. 929; Pub. 

L. 102–378, § 2(61), Oct. 2, 1992, 106 Stat. 1354; Pub. 

L. 103–337, div. A, title IX, § 924(d)(1)(A), Oct. 5, 

1994, 108 Stat. 2832; Pub. L. 105–61, title V, 

§ 516(a)(2), Oct. 10, 1997, 111 Stat. 1306; Pub. L. 

106–65, div. A, title V, § 522(d), Oct. 5, 1999, 113 

Stat. 597; Pub. L. 106–553, § 1(a)(2) [title III, 

§ 308(h)(1)], Dec. 21, 2000, 114 Stat. 2762, 2762A–88.) 

HISTORICAL AND REVISION NOTES 

1966 ACT 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 2257. July 31, 1956, ch. 804, § 401 

‘‘Sec. 7’’, 70 Stat. 750. 

Oct. 4, 1961, Pub. L. 87–350, 

§ 4(a), 75 Stat. 771. 

In subsection (c), the words ‘‘receiving disability re-

tirement annuity from the Fund’’ are coextensive with 

and substituted for ‘‘retired under this section or under 

section 6 of the Act of May 29, 1930, as amended’’. 

In subsection (g), the words ‘‘Notwithstanding any 

provision of law to the contrary’’ are omitted as unnec-

essary. The words ‘‘Employees’ Compensation Fund’’ 

are substituted for ‘‘Federal Employees’ Compensation 

Fund’’ to conform to the title of that Fund as set forth 

in section 8147. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

1967 ACT 

This section amends 5 U.S.C. 8337(e) for consistency 

within the subchapter and to reflect that it is the indi-

vidual, rather than the position, that is subject to the 

subchapter. 

AMENDMENTS 

2000—Subsec. (a). Pub. L. 106–553 substituted ‘‘8339(a) 

through (e), (n), (q), (r), or (s)’’ for ‘‘8339(a)–(e), (n), (q), 

or (r)’’ in last sentence. 
1999—Subsec. (h)(1). Pub. L. 106–65, § 522(d)(1), inserted 

‘‘or section 10216 of title 10’’ after ‘‘title 32’’ and sub-

stituted ‘‘title 32 or section 10216 of title 10, respec-

tively, to be a member of the Selected Reserve.’’ for 

‘‘such title to be a member of the National Guard and 

to hold a specified military grade.’’ 
Subsec. (h)(2)(A)(i). Pub. L. 106–65, § 522(d)(2), inserted 

‘‘or section 10216 of title 10’’ after ‘‘title 32’’ and sub-

stituted ‘‘Selected Reserve’’ for ‘‘National Guard or 

from holding the military grade required for such em-

ployment’’. 
Subsec. (h)(3)(C). Pub. L. 106–65, § 522(d)(3), inserted 

‘‘or section 10216 of title 10’’ after ‘‘title 32’’. 
1997—Subsec. (a). Pub. L. 105–61 substituted ‘‘(q), or 

(r)’’ for ‘‘or (q)’’. 
1994—Subsec. (a). Pub. L. 103–337 substituted ‘‘Court 

of Appeals for the Armed Forces’’ for ‘‘Court of Mili-

tary Appeals’’. 
1992—Subsec. (a). Pub. L. 102–378 substituted ‘‘if’’ for 

‘‘is’’ after ‘‘employee’’ in second sentence. 
1990—Subsec. (a). Pub. L. 101–428 substituted 

‘‘8339(a)–(e), (n), or (q)’’ for ‘‘8339(a)–(e) or (n)’’. 
1989—Subsec. (a). Pub. L. 101–189 substituted ‘‘section 

942(c) of title 10’’ for ‘‘section 867(a)(2) of title 10’’. 
1988—Subsec. (f). Pub. L. 100–238 added subsec. (f) and 

struck out former subsec. (f) which read as follows: ‘‘An 

individual is not entitled to receive an annuity under 

this subchapter and compensation for injury or disabil-

ity to himself under subchapter I of chapter 81 of this 

title covering the same period of time. This provision 

does not bar the right of a claimant to the greater ben-

efit conferred by either subchapter for any part of the 

same period of time. Neither this provision nor any 

provision of subchapter I of chapter 81 of this title de-

nies to an individual an annuity accruing to him under 

this subchapter on account of service performed by 

him, or denies any concurrent benefit to him under 

subchapter I of chapter 81 of this title on account of the 

death of another individual.’’ 
Subsec. (g). Pub. L. 100–238 added subsec. (g) and 

struck out former subsec. (g) which read as follows: 

‘‘The right of an individual entitled to an annuity 

under this subchapter is not affected because he has re-

ceived a lump-sum payment for compensation under 

section 8135 of this title. However, if the annuity is 

payable on account of the same disability for which 

compensation under section 8135 of this title has been 

paid, so much of the compensation as has been paid for 

a period extended beyond the date the annuity becomes 

effective, as determined by the Department of Labor, 

shall be refunded to that Department to be covered into 

the Employees’ Compensation Fund. Before the individ-

ual may receive the annuity he shall— 
‘‘(1) refund to the Department of Labor the amount 

representing the commuted compensation payments 

for the extended period; or 
‘‘(2) authorize the deduction of that amount from 

the annuity payable to him under this subchapter, 

which amount shall be transmitted to the Depart-

ment of Labor for reimbursement to the Employees’ 

Compensation Fund. 
Deductions from the annuity may be made from ac-

crued and accruing payments. When the Department of 

Labor finds that the financial circumstances of the an-

nuitant warrant deferred refunding, deductions from 

the annuity may be prorated against and paid from ac-

cruing payments in such manner as that Department 

determines.’’ 
1983—Subsec. (a). Pub. L. 98–94 inserted provision that 

a judge of the United States Court of Military Appeals 

who completes 5 years of civilian service and who is 

found by the Office to be disabled for useful and effi-

cient service as a judge of such court or who is removed 

for mental or physical disability under section 867(a)(2) 

of title 10 shall be retired on the judge’s own applica-

tion or upon such removal. 
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1982—Subsec. (d). Pub. L. 97–253, § 302(a)(1), (2), sub-

stituted ‘‘180 days’’ for ‘‘1 year’’ in provision relating to 

restoration of an annuitant to an earning capacity fair-

ly comparable to the current rate of pay of the position 

occupied at the time of retirement, and ‘‘any calendar 

year’’ for ‘‘each of 2 succeeding calendar years’’. 

Subsec. (h). Pub. L. 97–253, § 302(a)(3), added subsec. 

(h). 

1980—Subsec. (a). Pub. L. 96–499 provided that an em-

ployee was to be considered disabled only if the em-

ployee were found by the Office of Personnel Manage-

ment to be unable to render useful and efficient service 

in the employee’s position and was not qualified for re-

assignment to a vacant position in the agency at the 

same grade or level and provided that an employee in 

the Postal Service was to be considered not qualified 

for such reassignment if such reassignment were to a 

position in a different craft or were inconsistent with 

the terms of the appropriate collective bargaining 

agreement. 

1978—Subsecs. (a) to (c). Pub. L. 95–454 substituted 

‘‘Office of Personnel Management’’ and ‘‘Office’’ for 

‘‘Civil Service Commission’’ and ‘‘Commission’’, respec-

tively, wherever appearing. 

EFFECTIVE DATE OF 2000 AMENDMENT 

Amendment by Pub. L. 106–553 effective on the first 

day of the first applicable pay period that begins on 

Dec. 21, 2000, and applicable only to an individual who 

is employed as a member of the Supreme Court Police 

after Dec. 21, 2000, see section 1(a)(2) [title III, § 308(i), 

(j)] of Pub. L. 106–553, set out in a Supreme Court Police 

Retirement note under section 8331 of this title. 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–61 applicable to any annu-

ity commencing before, on, or after Oct. 10, 1997, and ef-

fective with regard to any payment made after the first 

month following Oct. 10, 1997, see section 516(b) of Pub. 

L. 105–61, set out as a note under section 8334 of this 

title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 124(c) of Pub. L. 100–238 provided that: 

‘‘(1) IN GENERAL.—Except as provided in paragraph (2), 

the amendments made by this section [enacting section 

8464a of this title, amending this section, renumbering 

section 8457 of this title as section 8456, and repealing 

former section 8456 of this title] shall be effective as of 

January 1, 1987, and shall apply with respect to benefits 

payable based on a death or disability occurring on or 

after that date. 

‘‘(2) EXCEPTION.—The amendment made by subsection 

(a)(1)(A) [amending this section] shall take effect on 

the date of the enactment of this Act [Jan. 8, 1988] and 

shall apply with respect to benefits payable based on a 

death or disability occurring on or after that date.’’ 

EFFECTIVE DATE OF 1982 AMENDMENT 

Section 302(c) of Pub. L. 97–253, as amended by Pub. 

L. 97–346, § 3(i), Oct. 15, 1982, 96 Stat. 1649, provided that: 

‘‘(1) Except as provided in paragraphs (2) and (3), the 

amendments made by subsections (a) and (b) [amending 

this section and section 8347 of this title] shall take ef-

fective October 1, 1982. 

‘‘(2) The amendments made by paragraphs (1) and (2) 

of subsection (a) [amending this section] shall take ef-

fect with respect to income earned after December 31, 

1982. 

‘‘(3) Subsection (h) of section 8337 of title 5, United 

States Code (as added by subsection (a)) shall apply to 

any technician (as defined in paragraph (1) of such sub-

section (h)) who is separated from employment as a 

technician on or after October 1, 1982. Such subsection 

(h) shall also apply to any technician separated from 

employment as a technician on or after December 31, 

1979, and before October 1, 1982, if application therefor 

is made to the Office of Personnel Management within 

12 months after the date of the enactment of this Act 

[Sept. 8, 1982]. Any annuity resulting from such appli-

cation shall commence as of the day after the date such 

application is received by the Office.’’ 

EFFECTIVE DATE OF 1980 AMENDMENT 

Amendment by Pub. L. 96–499 effective on 90th day 

after Dec. 5, 1980, see section 403(c) of Pub. L. 96–499, set 

out as a note under section 8331 of this title. 

EFFECTIVE DATE OF 1978 AMENDMENT 

Amendment by Pub. L. 95–454 effective 90 days after 

Oct. 13, 1978, see section 907 of Pub. L. 95–454, set out as 

a note under section 1101 of this title. 

§ 8338. Deferred retirement 

(a) An employee who is separated from the 

service or transferred to a position in which he 

does not continue subject to this subchapter 

after completing 5 years of civilian service is en-

titled to an annuity beginning at the age of 62 

years. 

(b) A Member who, after December 31, 1955, is 

separated from the service as a Member after 

completing 5 years of civilian service is entitled 

to an annuity beginning at the age of 62 years. 

A Member who is separated from the service 

after completing 10 or more years of Member 

service is entitled to an annuity beginning at 

the age of 60 years. A Member who is separated 

from the service after completing 20 or more 

years of service, including 10 or more years of 

Member service, is entitled to a reduced annuity 

beginning at the age of 50 years. 

(c) A judge of the United States Court of Ap-

peals for the Armed Forces who is separated 

from the service after completing 5 years of ci-

vilian service is entitled to an annuity begin-

ning at the age of 62 years. A judge of such court 

who is separated from the service after complet-

ing the term of service for which he was ap-

pointed is entitled to an annuity. If an annuity 

is elected before the judge becomes 60 years of 

age, it shall be a reduced annuity. 

(d) An annuity or reduced annuity authorized 

by this section is computed under section 8339 of 

this title. 

(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 574; Pub. L. 

90–83, § 1(77), Sept. 11, 1967, 81 Stat. 214; Pub. L. 

98–94, title XII, § 1256(d), Sept. 24, 1983, 97 Stat. 

702; Pub. L. 103–337, div. A, title IX, § 924(d)(1)(A), 

Oct. 5, 1994, 108 Stat. 2832.) 

HISTORICAL AND REVISION NOTES 

1966 ACT 

Derivation U.S. Code 
Revised Statutes and 

Statutes at Large 

.................. 5 U.S.C. 2258. July 31, 1956, ch. 804, § 401 

‘‘Sec. 8’’, 70 Stat. 751. 

July 7, 1960, Pub. L. 86–604, 

§ 1(c), 74 Stat. 358. 

July 12, 1960, Pub. L. 86–622, 

§ 2(a), 74 Stat. 410. 

In subsection (b), the words ‘‘after December 31, 1955’’ 

are substituted for ‘‘on or after January 1, 1956’’. The 

word ‘‘hereafter’’ is omitted as unnecessary. 

Standard changes are made to conform with the defi-

nitions applicable and the style of this title as outlined 

in the preface to the report. 

1967 ACT 

This section amends 5 U.S.C. 8338(a) for consistency 

within the subchapter and to reflect that it is the indi-
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section (a) shall not be effective, in the case of 

a former spouse, to the extent that it is incon-

sistent with any joint waiver previously exe-

cuted with respect to such former spouse under 

section 8416(a). 
(f)(1) Any amount under section 8442(b)(1)(A) 

which would otherwise be payable to a widow or 

widower based on the service of another individ-

ual shall be paid (in whole or in part) by the Of-

fice to a former spouse of such individual if and 

to the extent expressly provided for in the terms 

of a court decree of divorce, annulment, or legal 

separation, or the terms of a court order or 

court-approved property settlement incident to 

any decree of divorce, annulment, or legal sepa-

ration. 
(2) Paragraph (1) shall apply only to payments 

made by the Office after the date of receipt in 

the Office of written notice of such decree, 

order, or agreement, and such additional infor-

mation and documentation as the Office may 

prescribe. 
(g) Any payment under this section to a per-

son bars recovery by any other person. 
(h)(1) Subsection (c)(2) (to the extent that it 

provides for termination of a survivor annuity 

because of a remarriage before age 55) shall not 

apply if the former spouse was married for at 

least 30 years to the individual on whose service 

the survivor annuity is based. 
(2) A remarriage described in paragraph (1) 

shall not be taken into account for purposes of 

section 8419(b)(1)(B) or any other provision of 

this chapter which the Office may by regulation 

identify in order to carry out the purposes of 

this subsection. 

(Added Pub. L. 99–335, title I, § 101(a), June 6, 

1986, 100 Stat. 564; amended Pub. L. 105–61, title 

V, § 518(b)(2), Oct. 10, 1997, 111 Stat. 1308.) 

AMENDMENTS 

1997—Subsec. (c)(2). Pub. L. 105–61, § 518(b)(2)(B), sub-

stituted ‘‘except as provided in subsection (h), shall’’ 

for ‘‘shall’’. 
Subsec. (h). Pub. L. 105–61, § 518(b)(2)(A), added subsec. 

(h). 

EFFECTIVE DATE OF 1997 AMENDMENT 

Amendment by Pub. L. 105–61 applicable with respect 

to remarriages occurring on or after Jan. 1, 1995, see 

section 518(c) of Pub. L. 105–61, set out as a note under 

section 8341 of this title. 

SUBCHAPTER V—DISABILITY BENEFITS 

§ 8451. Disability retirement 

(a)(1)(A) An employee who completes at least 

18 months of civilian service creditable under 

section 8411 and has become disabled shall be re-

tired on the employee’s own application or on 

application by the employee’s agency. 
(B) For purposes of this subsection, an em-

ployee shall be considered disabled only if the 

employee is found by the Office to be unable, be-

cause of disease or injury, to render useful and 

efficient service in the employee’s position. 
(2)(A) Notwithstanding paragraph (1), an em-

ployee shall not be eligible for disability retire-

ment under this section if the employee has de-

clined a reasonable offer of reassignment to a 

vacant position in the employee’s agency for 

which the employee is qualified if the position— 

(i) is at the same grade (or pay level) as the 

employee’s most recent grade (or pay level) or 

higher; 
(ii) is within the employee’s commuting 

area; and 
(iii) is one in which the employee would be 

able to render useful and efficient service. 

(B) An employee who is applying for disability 

retirement under this subchapter shall be con-

sidered for reassignment by the employee’s 

agency to a vacant position described in sub-

paragraph (A) in accordance with such proce-

dures as the Office shall by regulation prescribe. 
(C) An employee is entitled to appeal to the 

Merit Systems Protection Board under section 

7701 any determination that the employee is not 

unable, because of disease or injury, to render 

useful and efficient service in a position to 

which the employee has declined reassignment 

under this section. 
(D) For purposes of subparagraph (A), an em-

ployee of the United States Postal Service shall 

not be considered qualified for a position if such 

position is in a different craft or if reassignment 

to such position would be inconsistent with the 

terms of a collective-bargaining agreement cov-

ering the employee. 
(b) A Member who completes at least 18 

months of service as a Member and is found by 

the Office to be disabled for useful and efficient 

service as a Member because of disease or injury 

shall be retired on the Member’s own applica-

tion. 
(c) An employee or Member retiring under this 

section is entitled to an annuity computed 

under section 8452. 

(Added Pub. L. 99–335, title I, § 101(a), June 6, 

1986, 100 Stat. 565.) 

§ 8452. Computation of disability annuity 

(a)(1)(A) Except as provided in paragraph (2), 

or subsection (b), (c), or (d), the annuity of an 

annuitant under this subchapter— 
(i) for the period beginning on the date on 

which such annuity commences, or is restored 

(as described in section 8455(b)(2) or (3)), and 

ending at the end of the twelfth month begin-

ning on or after such date, shall be equal to 60 

percent of the annuitant’s average pay; and 
(ii) after the end of the period referred to in 

clause (i), shall be equal to 40 percent of the 

annuitant’s average pay. 

(B) An annuity computed under this para-

graph— 
(i) shall not, during any period referred to in 

subparagraph (A)(i), be adjusted under section 

8462; but 
(ii) shall, after the end of any period referred 

to in subparagraph (A)(i), be adjusted to re-

flect all adjustments made under section 

8462(b) after the end of the period referred to 

in subparagraph (A)(i), whether the amount 

actually payable to the annuitant under this 

section in any month is determined under this 

subsection or otherwise. 

(2)(A) For any month in which an annuitant is 

entitled both to an annuity under this sub-

chapter as computed under paragraph (1) and to 

a disability insurance benefit under section 223 
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of the Social Security Act, the annuitant’s an-

nuity for such month (as so computed) shall— 
(i) if such month occurs during a period re-

ferred to in paragraph (1)(A)(i), be reduced by 

100 percent of the annuitant’s assumed disabil-

ity insurance benefit for such month; or 
(ii) if such month occurs other than during a 

period referred to in paragraph (1)(A)(i), be re-

duced by 60 percent of the annuitant’s as-

sumed disability insurance benefit for such 

month; 

except that an annuity may not be reduced 

below zero by reason of this paragraph. 
(B)(i) For purposes of this paragraph, the as-

sumed disability insurance benefit of an annu-

itant for any month shall be equal to— 
(I) the amount of the disability insurance 

benefit to which the annuitant is entitled 

under section 223 of the Social Security Act 

for the month in which the annuity under this 

subchapter commences, or is restored, or, if no 

entitlement to such disability insurance bene-

fits exists for such month, the first month 

thereafter for which the annuitant is entitled 

both to an annuity under this subchapter and 

disability insurance benefits under section 223 

of the Social Security Act, adjusted by 
(II) all adjustments made under section 

8462(b) after the end of the period referred to 

in paragraph (1)(A)(i) (or, if later, after the end 

of the month preceding the first month for 

which the annuitant is entitled both to an an-

nuity under this subchapter and disability in-

surance benefits under section 223 of the So-

cial Security Act) and before the start of the 

month involved (without regard to whether 

the annuitant’s annuity was affected by any of 

those adjustments). 

(ii) For purposes of applying section 224 of the 

Social Security Act to the assumed disability 

insurance benefit used to compute the reduction 

under this paragraph, the amount of the annuity 

under this subchapter which is considered shall 

be the amount of the annuity as determined be-

fore the application of this paragraph. 
(3) Section 8462 shall apply with respect to 

amounts under this subsection only as provided 

in paragraphs (1) and (2). 
(b)(1) Except as provided in subsection (d), if 

an annuitant is entitled to an annuity under 

this subchapter as of the day before the date of 

the sixty-second anniversary of the annuitant’s 

birth (hereinafter in this section referred to as 

the annuitant’s ‘‘redetermination date’’), such 

annuity shall be redetermined by the Office in 

accordance with paragraph (2). Effective as of 

the annuitant’s redetermination date, the annu-

ity (as so redetermined) shall be in lieu of any 

annuity to which such annuitant would other-

wise be entitled under this subchapter. 
(2)(A) An annuity redetermined under this 

subsection shall be equal to the amount of the 

annuity to which the annuitant would be enti-

tled under section 8415, taking into account the 

provisions of subparagraph (B). 
(B) In performing a computation under this 

paragraph— 
(i) creditable service of an annuitant shall be 

increased by including any period (or periods) 

before the annuitant’s redetermination date 

during which the annuitant was entitled to an 

annuity under this subchapter; and 
(ii) the average pay which would otherwise 

be used shall be adjusted to reflect all adjust-

ments made under section 8462(b) with respect 

to any period (or periods) referred to in clause 

(i) (without regard to whether the annuitant’s 

annuity was affected by any of those adjust-

ments). 

(c) Except as provided in subsection (d), the 

annuity of an annuitant under this subchapter 

shall be computed under section 8415 if— 
(1) such annuity commences, or is restored, 

beginning on or after the redetermination date 

of the annuitant; or 
(2) as of the day on which such annuity com-

mences, or is restored, the annuitant satisfies 

the age and service requirements for entitle-

ment to an annuity under section 8412 (other 

than subsection (g) of such section). 

(d)(1) The annuity to which an annuitant is en-

titled under this section (after the reduction 

under subsection (a)(2), if applicable, has been 

made) shall not be less than the amount of an 

annuity computed under section 8415 (excluding 

subsection (g) of such section). 
(2) In applying this subsection with respect to 

any annuitant, the amount of an annuity so 

computed under section 8415 shall be adjusted 

under section 8462 (including subsection (c) 

thereof)— 
(A) to the same extent, and otherwise in the 

same manner, as if it were an annuity— 
(i) subject to adjustment under such sec-

tion; and 
(ii) with a commencement date coinciding 

with the date the annuitant’s annuity com-

menced or was restored under this sub-

chapter, as the case may be; and 

(B) whether the amount actually payable to 

the annuitant under this section in any month 

is determined under this subsection or other-

wise. 

(Added Pub. L. 99–335, title I, § 101(a), June 6, 

1986, 100 Stat. 566; amended Pub. L. 99–556, title 

I, §§ 104, 106, Oct. 27, 1986, 100 Stat. 3131, 3132; 

Pub. L. 100–238, title I, § 122(a)–(c), Jan. 8, 1988, 

101 Stat. 1753, 1754; Pub. L. 108–176, title II, 

§ 226(b)(2)(B), Dec. 12, 2003, 117 Stat. 2530.) 

REFERENCES IN TEXT 

Sections 223 and 224 of the Social Security Act, re-

ferred to in subsec. (a)(2), are classified to sections 423 

and 424a, respectively, of Title 42, The Public Health 

and Welfare. 

AMENDMENTS 

2003—Subsec. (d)(1). Pub. L. 108–176 substituted ‘‘sub-

section (g)’’ for ‘‘subsection (f)’’. 
1988—Subsec. (a)(1)(B). Pub. L. 100–238, § 122(c)(2)(A), 

amended subpar. (B) generally. Prior to amendment, 

subpar. (B) read as follows: ‘‘An annuity computed 

under this paragraph shall not, for purposes of any ad-

justment under section 8462 (including any adjustment 

under subsection (c)(1) of such section), be considered 

to have commenced until after such annuity ceases to 

be determined under subparagraph (A)(i).’’ 
Subsec. (a)(2)(B)(i). Pub. L. 100–238, § 122(a), amended 

cl. (i) generally. Prior to amendment, cl. (i) read as fol-

lows: ‘‘For purposes of this paragraph, the assumed dis-

ability insurance benefit of an annuitant for any month 

shall be equal to— 
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‘‘(I) the amount of the disability insurance benefit 

to which the annuitant would have been entitled 

under section 223 of the Social Security Act for the 

month in which the annuity under this subchapter 

commenced, or was restored, determined as if such 

annuitant had then satisfied all requirements for en-

titlement to a benefit under such section, adjusted by 

‘‘(II) all adjustments made under section 8462(b) be-

tween the date on which the annuity commenced, or 

was restored, and the start of the month involved 

(without regard to whether the annuitant’s annuity 

was affected by any of those adjustments). 

For purposes of computing the assumed disability in-

surance benefit, the month in which the annuitant’s 

disability began (as determined under section 

216(i)(2)(C) of the Social Security Act) shall be the 

month in which the annuity commenced or, if earlier 

(and if a determination was actually made) the month 

determined under such section.’’ 

Subsec. (a)(3). Pub. L. 100–238, § 122(c)(2)(B), added par. 

(3). 

Subsec. (b). Pub. L. 100–238, § 122(b), amended subsec. 

(b) generally, substituting pars. (1) and (2) for former 

pars. (1) to (4). 

Subsec. (d). Pub. L. 100–238, § 122(c)(1), designated ex-

isting provisions as par. (1) and added par. (2). 

1986—Subsec. (b)(3). Pub. L. 99–556, § 106, substituted 

‘‘(a)(1)(A)(i)’’ for ‘‘(a)(1)(A)’’ in second sentence. 

Subsec. (d). Pub. L. 99–556, § 104, inserted ‘‘(after the 

reduction under subsection (a)(2), if applicable, has 

been made)’’. 

EFFECTIVE DATE OF 2003 AMENDMENT 

Amendment by Pub. L. 108–176 effective on 60th day 

after Dec. 12, 2003, and applicable with respect to any 

annuity entitlement based on an individual’s separa-

tion from service occurring on or after such effective 

date, and any service performed by any such individual 

before, on, or after such effective date, subject to spe-

cial rule relating to deposit requirement, see section 

226(c) of Pub. L. 108–176, set out as a note under section 

8401 of this title. 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 122(d) of Pub. L. 100–238 provided that: ‘‘The 

amendments made by this section [amending this sec-

tion] shall be effective as of January 1, 1987, as if they 

had been enacted as part of the Federal Employees’ Re-

tirement System Act of 1986 (Public Law 99–335; 100 

Stat. 514 and following).’’ 

§ 8453. Application 

A claim may be allowed under this subchapter 

only if application is filed with the Office before 

the employee or Member is separated from the 

service or within 1 year thereafter. This time 

limitation may be waived by the Office for an 

employee or Member who, at the date of separa-

tion from service or within 1 year thereafter, is 

mentally incompetent if the application is filed 

with the Office within 1 year from the date of 

restoration of the employee or Member to com-

petency or the appointment of a fiduciary, 

whichever is earlier. 

(Added Pub. L. 99–335, title I, § 101(a), June 6, 

1986, 100 Stat. 568.) 

§ 8454. Medical examination 

An annuitant receiving a disability retirement 

annuity from the Fund shall be examined under 

the direction of the Office— 

(1) at the end of 1 year from the date of the 

disability retirement; and 

(2) annually thereafter until becoming 60 

years of age; 

unless the disability is permanent in character. 
If the annuitant fails to submit to examination 
as required by this section, payment of the an-
nuity shall be suspended until continuance of 
the disability is satisfactorily established. 

(Added Pub. L. 99–335, title I, § 101(a), June 6, 
1986, 100 Stat. 568.) 

§ 8455. Recovery; restoration of earning capacity 

(a)(1) If an annuitant receiving a disability re-
tirement annuity from the Fund recovers from 
the disability before becoming 60 years of age, 
payment of the annuity terminates on reem-
ployment by the Government or 1 year after the 
date on which the Office determines that the an-
nuitant has recovered, whichever is earlier. 

(2) If an annuitant receiving a disability annu-
ity from the Fund, before becoming 60 years of 
age, is restored to an earning capacity fairly 
comparable to the current rate of pay of the po-
sition occupied at the time of retirement, pay-
ment of the annuity terminates 180 days after 
the end of the calendar year in which earning 
capacity is so restored. Earning capacity is 
deemed restored if in any calendar year the in-
come of the annuitant from wages or self-em-
ployment or both equals at least 80 percent of 
the current rate of pay of the position occupied 
immediately before retirement. 

(b)(1) If an annuitant whose annuity is termi-
nated under subsection (a) is not reemployed in 
a position in which that individual is subject to 
this chapter, such individual is deemed, except 
for service credit, to have been involuntarily 
separated from the service for the purpose of 
subchapter II of this chapter as of the date of 
termination of the disability annuity, and after 
that termination is entitled to annuity under 
the applicable provisions of such subchapter. 

(2) If an annuitant whose annuity is termi-
nated under subsection (a)(2)— 

(A) is not reemployed in a position subject 
to this chapter; and 

(B) has not recovered from the disability for 
which that individual was retired; 

the annuity of such individual shall be restored 
at the applicable rate under section 8452 effec-
tive the first of the year following any calendar 
year in which such individual’s income from 
wages or self-employment or both is less than 80 
percent of the current rate of pay of the position 
occupied immediately before retirement. 

(3) If an annuitant whose annuity is termi-
nated because of a medical finding that the indi-
vidual has recovered from disability is not reem-
ployed in a position in which such individual is 
subject to this chapter, the annuity of such indi-
vidual shall be restored at the applicable rate 
under section 8452 effective from the date on 
which the Office determines that there has been 
a recurrence of the disability. 

(4) Paragraphs (2) and (3) shall not apply in the 
case of an annuitant receiving an annuity from 
the Fund under subchapter II of this chapter. 

(Added Pub. L. 99–335, title I, § 101(a), June 6, 
1986, 100 Stat. 568.) 

§ 8456. Military reserve technicians 

(a)(1) Except as provided in paragraph (2) or 
(3), an individual shall be retired under this sub-
chapter if the individual— 
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(A) is separated from employment as a mili-

tary reserve technician by reason of a disabil-

ity that disqualifies the individual from mem-

bership in a reserve component of the Armed 

Forces specified in section 10101 of title 10 or 

from holding the military grade required for 

such employment; 

(B) is not considered to be disabled under 

section 8451(a)(1)(B); 

(C) is not appointed to a position in the Gov-

ernment (whether under subsection (b) or 

otherwise); and 

(D) has not declined an offer of an appoint-

ment to a position in the Government under 

subsection (b). 

(2) Payment of any annuity for an individual 

pursuant to this section terminates— 

(A) on the date the individual is appointed 

to a position in the Government (whether pur-

suant to subsection (b) or otherwise); 

(B) on the date the individual declines an 

offer of appointment to a position in the Gov-

ernment under subsection (b); or 

(C) as provided under section 8455(a). 

(3) An individual eligible to retire under sec-

tion 8414(c) shall not be eligible to retire under 

this section. 

(b) Any individual applying for or receiving 

any annuity pursuant to this section shall, in 

accordance with regulations prescribed by the 

Office, be considered by any agency of the Gov-

ernment before any vacant position in the agen-

cy is filled if— 

(1) the position is located within the com-

muting area of the individual’s former posi-

tion; 

(2) the individual is qualified to serve in 

such position, as determined by the head of 

the agency; and 

(3) the position is at the same grade or 

equivalent level as the position from which 

the individual was separated. 

(Added Pub. L. 99–335, title I, § 101(a), June 6, 

1986, 100 Stat. 570, § 8457; amended Pub. L. 99–556, 

title I, § 118, Oct. 27, 1986, 100 Stat. 3134; renum-

bered § 8456, Pub. L. 100–238, title I, § 124(b)(1)(B), 

Jan. 8, 1988, 101 Stat. 1756; Pub. L. 103–337, div. A, 

title XVI, § 1677(a)(4), Oct. 5, 1994, 108 Stat. 3019.) 

PRIOR PROVISIONS 

A prior section 8456, added Pub. L. 99–355, title I, 

§ 101(a), June 6, 1986, 100 Stat. 569, related to relation-

ship between annuity and workers’ compensation, prior 

to repeal by Pub. L. 100–238, title I, § 124(b)(1)(A), Jan. 

8, 1988, 101 Stat. 1756. See section 8464a of this title. 

AMENDMENTS 

1994—Subsec. (a)(1)(A). Pub. L. 103–337 substituted 

‘‘section 10101’’ for ‘‘section 261(a)’’. 

1988—Pub. L. 100–238 renumbered section 8457 of this 

title as this section. 

1986—Subsec. (a)(1)(C), (D), (2)(A), (B). Pub. L. 99–556 

substituted ‘‘subsection (b)’’ for ‘‘subsection (c)’’. 

EFFECTIVE DATE OF 1994 AMENDMENT 

Amendment by Pub. L. 103–337 effective Dec. 1, 1994, 

except as otherwise provided, see section 1691 of Pub. L. 

103–337, set out as an Effective Date note under section 

10001 of Title 10, Armed Forces. 

[§ 8457. Renumbered § 8456] 

SUBCHAPTER VI—GENERAL AND 
ADMINISTRATIVE PROVISIONS 

§ 8461. Authority of the Office of Personnel Man-
agement 

(a) The Office shall pay all benefits that are 
payable under subchapter II, IV, V, or VI of this 
chapter from the Fund. 

(b) The Office shall administer all provisions 
of this chapter not specifically required to be 
administered by the Board, the Executive Direc-
tor, the Secretary of Labor, or any other officer 
or agency. 

(c) The Office shall adjudicate all claims under 
the provisions of this chapter administered by 
the Office. 

(d) The Office shall determine questions of dis-
ability and dependency arising under the provi-
sions of this chapter administered by the Office. 
Except to the extent provided under subsection 
(e), the decisions of the Office concerning these 
matters are final and conclusive and are not 
subject to review. The Office may direct at any 
time such medical or other examinations as it 
considers necessary to determine the facts con-
cerning disability or dependency of an individ-
ual receiving or applying for annuity under the 

provisions of this chapter administered by the 

Office. The Office may suspend or deny annuity 

for failure to submit to examination. 
(e)(1) Subject to paragraph (2), an administra-

tive action or order affecting the rights or inter-

ests of an individual or of the United States 

under the provisions of this chapter adminis-

tered by the Office may be appealed to the Merit 

Systems Protection Board under procedures pre-

scribed by the Board. 
(2) In the case of any individual found by the 

Office to be disabled in whole or in part on the 

basis of the individual’s mental condition, and 

that finding was made pursuant to an applica-

tion by an agency for purposes of disability re-

tirement under section 8451, the procedures 

under section 7701 shall apply and the decision 

of the Board shall be subject to judicial review 

under section 7703. 
(f) The Office shall fix the fees for examina-

tions made under subchapter V of this chapter 

by physicians or surgeons who are not medical 

officers of the United States. The fees and rea-

sonable traveling and other expenses incurred in 

connection with the examinations are paid from 

appropriations for the cost of administering the 

provisions of this chapter administered by the 

Office. 
(g) The Office may prescribe regulations to 

carry out the provisions of this chapter adminis-

tered by the Office. 
(h)(1) Each Government agency shall furnish 

the Director with such information as the Direc-

tor determines necessary in order to administer 

this chapter. 
(2) The Director, in consultation with the offi-

cials from whom such information is requested, 

shall establish (by regulation or otherwise) such 

safeguards as are necessary to ensure that infor-

mation made available under this subsection is 

used only for the purpose authorized. 
(i) In making a determination of ‘‘actuarial 

equivalence’’ under this chapter, the economic 
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(b) Rule upon offers of proof and re-

ceive relevant evidence; 

(c) Fix the time and place of hearing; 

(d) Regulate the course of the hear-

ing; 

(e) Exclude any person from the hear-

ing for contumacious conduct or mis-

behavior that obstructs the hearing; 

(f) Hold conferences for simplifica-

tion of the issues, or for any other pur-

pose; 

(g) Dispose of procedural requests or 

similar matters; 

(h) Authorize the filing of briefs and 

set the time for filing; 

(i) Make initial decisions; and 

(j) Take any other action in the 

course of the proceeding consistent 

with the purposes of this subpart. 

§ 831.1108 Witnesses. 
(a) Witnesses shall testify under oath 

or affirmation and shall be subject to 

cross-examination. 

(b) Each party is responsible for se-

curing the attendance of his witnesses. 

OPM has no power of subpena in these 

cases. 

§ 831.1109 Evidence. 
(a) Rules of evidence are not strictly 

applied, but the presiding officer shall 

exclude irrelevant or unduly repeti-

tious evidence. 

(b) Each exhibit of a documentary 

character shall be submitted to the 

presiding officer, duly marked, and 

made a part of the record. An exhibit 

does not become evidence unless re-

ceived in evidence by the presiding offi-

cer. 

§ 831.1110 Initial decision. 
(a) Upon completion of a hearing pur-

suant to § 831.1106, the presiding officer 

shall make and file an initial decision, 

a copy of which shall be served on each 

party or counsel by certified or reg-

istered mail. 

(b) The initial decision shall include 

a statement of findings and conclu-

sions, with the reasons therefor, and 

shall be based upon a consideration of 

the entire record. 

(c) The initial decision shall become 

the final decision of OPM unless the 

case is appealed or reviewed pursuant 

to § 831.1111. 

§ 831.1111 Appeal and review. 

(a) An appeal from an initial deci-

sion, or a decision of the Associate Di-

rector under § 831.1105(b), may be made 

to OPM, with service on the other 

party, within 30 calendar days from the 

date of the decision. An appeal shall be 

in writing and shall state plainly and 

concisely the grounds for the appeal, 

with a specific reference to the record 

when issues of fact are raised. The 

other party may file an opposition to 

the appeal within 15 days after service 

on him. On notice to the parties, OPM 

may extend the time limits prescribed 

in this paragraph. 

(b) Within 30 calendar days from the 

date of an initial decision or a decision 

of the Associate Director, OPM, on its 

own motion, may direct that the 

record be certified to it for review. 

[34 FR 17618, Oct. 31, 1969] 

§ 831.1112 Final decision. 

(a) On appeal from or review of an 

initial decision or a decision of the As-

sociate Director, OPM shall decide the 

case on the record. The record shall in-

clude the notice, answer, transcript of 

testimony and exhibits, briefs, the ini-

tial decision or the decision of the As-

sociate Director, the papers filed in 

connection with the appeal and opposi-

tion to the appeal and all other papers, 

requests and exceptions filed in the 

proceeding. 

(b) OPM may adopt, modify, or set 

aside the findings, conclusions, or 

order of the presiding officer or the As-

sociate Director. 

(c) The final decision of OPM shall be 

in writing and include a statement of 

findings and conclusions, the reasons 

or basis therefor, and an appropriate 

order, and shall be served on the par-

ties. 

[33 FR 12498, Sept. 4, 1968, as amended at 34 

FR 17618, Oct. 31, 1969] 

Subpart L—Disability Retirement 

SOURCE: 58 FR 49179, Sept. 22, 1993, unless 

otherwise noted. 
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§ 831.1201 Introduction. 

This subpart sets out the require-

ments an employee must meet to qual-

ify for disability retirement, how an 

employee applies for disability retire-

ment, how an agency applies for dis-

ability retirement for an employee, 

when a disability annuity ends, an in-

dividual’s retirement rights after the 

disability annuity ends, and the effect 

of reemployment in the Federal service 

on a disability annuitant. 

§ 831.1202 Definitions. 

As used in this subpart— 

Accommodation means an adjustment 

made to an employee’s job or work en-

vironment that enables the employee 

to perform the duties of the position. 

Reasonable accommodation may in-

clude modifying the worksite; adjust-

ing the work schedule; restructuring 

the job; obtaining or modifying equip-

ment or devices; providing inter-

preters, readers, or personal assistants; 

and reassigning or retraining the em-

ployee. 

Basic pay means the pay an employee 

receives that is subject to civil service 

retirement deductions. The definition 

is the same as the definition of ‘‘basic 

pay’’ under 5 U.S.C. 8331(3). 

Commuting area means the geographic 

area that usually constitutes one area 

for employment purposes. It includes a 

population center (or two or more 

neighboring ones) and the surrounding 

localities in which people live and can 

reasonably be expected to travel back 

and forth daily from home to work in 

their usual employment. 

Disabled and disability mean unable or 

inability, because of disease or injury, 

to render useful and efficient service in 

the employee’s current position, or in a 

vacant position in the same agency at 

the same grade or pay level for which 

the individual is qualified for reassign-

ment. 

Examination and reexamination mean 

an evaluation of evidentiary material 

related to the question of disability. 

Unless OPM exercises its choice of a 

physician, the cost of providing med-

ical documentation rests with the em-

ployee or disability annuitant, who 

must provide any information OPM 

needs to make an evaluation. 

Medical condition means a health im-

pairment resulting from a disease or 

injury, including a psychiatric disease. 

This is the same definition of ‘‘medical 

condition’’ as in § 339.104 of this chap-

ter. 

Medical documentation and documenta-
tion of a medical condition mean a state-

ment from a licensed physician or 

other appropriate practitioner that 

provides information OPM considers 

necessary to determine an individual’s 

entitlement to benefits under this sub-

part. Such a statement must meet the 

criteria set forth in § 339.104 of this 

chapter. 

Permanent position means an appoint-

ment without time limitation. 

Physician and practitioner have the 

same meanings given in § 339.104 of this 

chapter. 

Qualified for reassignment means able 

to meet the minimum requirements for 

the grade and series of the vacant posi-

tion in question. 

Same grade or pay level means, in re-

gard to a vacant position within the 

same pay system as the employee cur-

rently occupies, the same grade and an 

equivalent amount of basic pay. A posi-

tion under a different pay system or 

schedule is at the ‘‘same pay level’’ if 

the representative rate, as defined in 

§ 532.401 of this chapter, equals the rep-

resentative rate of the employee’s cur-

rent position. 

Useful and efficient service means (1) 

acceptable performance of the critical 

or essential elements of the position; 

and (2) satisfactory conduct and at-

tendance. 

Vacant position means an unoccupied 

position of the same grade or pay level 

and tenure for which the employee is 

qualified for reassignment that is lo-

cated in the same commuting area and 

is serviced by the same appointing au-

thority of the employing agency. The 

vacant position must be full time, un-

less the employee’s current position is 

less than full time, in which case the 

vacant position must have a work 

schedule of no less time than that of 

the current position. In the case of an 

employee of the United States Postal 

Service, a vacant position does not in-

clude a position in a different craft or 

a position to which reassignment 

would be inconsistent with the terms 
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of a collective bargaining agreement 
covering the employee. 

§ 831.1203 Basic requirements for dis-
ability retirement. 

(a) Except as provided in paragraph 
(b) of this section, the following condi-
tions must be met for an individual to 
be eligible for disability retirement: 

(1) The individual must have com-
pleted at least 5 years of civilian serv-
ice that is creditable under the Civil 
Service Retirement System. 

(2) The individual must, while em-

ployed in a position subject to the Civil 

Service Retirement System, have be-

come disabled because of a medical 

condition, resulting in a service defi-

ciency in performance, conduct, or at-

tendance, or if there is no actual serv-

ice deficiency, the disabling medical 

condition must be incompatible with 

either useful and efficient service or re-

tention in the position. 
(3) The disabling medical condition 

must be expected to continue for at 

least 1 year from the date the applica-

tion for disability retirement is filed. 
(4) The employing agency must be 

unable to accommodate the disabling 

medical condition in the position held 

or in an existing vacant position. 
(5) An application for disability re-

tirement must be filed with the em-

ploying agency before the employee or 

Member separates from service, or with 

the former employing agency or the Of-

fice of Personnel Management (OPM) 

within 1 year thereafter. This time 

limit can be waived only in certain in-

stances explained in § 831.1204. 
(b) A National Guard technician who 

is retiring under the special provisions 

of 5 U.S.C. 8337(h) is not required to 

meet the conditions given in para-

graphs (a) (2), (3), and (4) of this sec-

tion. Instead, the individual must be 

disabled for membership in the Na-

tional Guard or for the military grade 

required to hold his or her position and 

meet the other eligibility requirements 

under 5 U.S.C. 8337(h)(2). 

[58 FR 49179, Sept. 22, 1993, as amended at 63 

FR 17049, Apr. 8, 1998] 

§ 831.1204 Filing disability retirement 
applications: General. 

(a) Except as provided in paragraphs 

(c) and (d) of this section, an applica-

tion for disability retirement is timely 

only if it is filed with the employing 

agency before the employee or Member 

separates from service, or with the 

former employing agency or OPM with-

in 1 year thereafter. 

(b) An application for disability re-

tirement that is filed with OPM, an 

employing agency or former employing 

agency by personal delivery is consid-

ered filed on the date on which OPM, 

the employing agency or former em-

ploying agency receives it. The date of 

filing by facsimile is the date of the 

facsimile. The date of filing by mail is 

determined by the postmark date; if no 

legible postmark date appears on the 

mailing, the application is presumed to 

have been mailed 5 days before its re-

ceipt, excluding days on which OPM, 

the employing agency or former em-

ploying agency, as appropriate, is 

closed for business. The date of filing 

by commercial overnight delivery is 

the date the application is given to the 

overnight delivery service. 

(c) An application for disability re-

tirement that is filed with OPM or the 

applicant’s former employing agency 

within 1 year after the employee’s sep-

aration, and that is incompletely exe-

cuted or submitted in a letter or other 

form not prescribed by OPM, is deemed 

timely filed. OPM will not adjudicate 

the application or make payment until 

the application is filed on a form pre-

scribed by OPM. 

(d) OPM may waive the 1-year time 

limit if the employee or Member is 

mentally incompetent on the date of 

separation or within 1 year thereafter, 

in which case the individual or his or 

her representative must file the appli-

cation with the former employing 

agency or OPM within 1 year after the 

date the individual regains competency 

or a court appoints a fiduciary, which-

ever is earlier. 

(e) An agency may consider the exist-

ence of a pending disability retirement 

application when deciding whether and 

when to take other personnel actions. 

An employee’s filing for disability re-

tirement does not require the agency 

to delay any appropriate personnel ac-

tion. 

[63 FR 17049, Apr. 8, 1998] 
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§ 831.1205 Agency-filed disability re-
tirement applications. 

(a) Basis for filing an application for an 
employee. An agency must file an appli-
cation for disability retirement of an 
employee who has 5 years of civilian 
Federal service when all of the fol-
lowing conditions are met: 

(1) The agency has issued a decision 

to remove the employee; 
(2) The agency concludes, after its re-

view of medical documentation, that 

the cause for unacceptable perform-

ance, attendance, or conduct is disease 

or injury; 
(3) The employee is institutionalized, 

or the agency concludes, based on a re-

view of medical and other information, 

that the employee is incapable of mak-

ing a decision to file an application for 

disability retirement; 
(4) The employee has no personal rep-

resentative or guardian; and 
(5) The employee has no immediate 

family member who is willing to file an 

application on his or her behalf. 
(b) Agency procedures. (1) When an 

agency issues a decision to remove an 

employee and not all of the conditions 

described in paragraph (a) of this sec-

tion have been satisfied, but the re-

moval is based on reasons apparently 

caused by a medical condition, the 

agency must advise the employee in 

writing of his or her possible eligibility 

for disability retirement. 
(2) If the agency is filing a disability 

retirement application on the employ-

ee’s behalf, the agency must inform the 

employee in writing at the same time 

it informs the employee of its removal 

decision, or at any time before the sep-

aration is effected, that— 
(i) The agency is submitting a dis-

ability retirement application on the 

employee’s behalf to OPM; 
(ii) The employee may review any 

medical information in accordance 

with the criteria in § 294.106(d) of this 

chapter; and 
(iii) The action does not affect the 

employee’s right to submit a voluntary 

application for retirement under this 

part. 
(3) When an agency submits an appli-

cation for disability retirement to 

OPM on behalf of an employee, it must 

provide OPM with copies of the deci-

sion to remove, the medical docu-

mentation, and any other documents 

needed to show that the cause for re-

moval is due to a medical condition. 

Following separation, the agency must 

provide OPM with a copy of the docu-

mentation of the separation. 

(c) OPM procedures. (1) OPM will not 

act on any application for disability re-

tirement filed by an agency on behalf 

on an employee until it receives the ap-

propriate documentation of the separa-

tion. When OPM receives a complete 

application for disability retirement 

under this section, it will notify the 

former employee that it has received 

the application, and that he or she may 

submit medical documentation. OPM 

will determine entitlement to dis-

ability benefits under § 831.1206. 

(2) OPM will cancel any disability re-

tirement when a final decision of an 

administrative authority or court re-

verses the removal action and orders 

the reinstatement of an employee to 

the agency rolls. 

§ 831.1206 Evidence supporting entitle-
ment to disability benefits. 

(a) Evidence to support disability retire-
ment application. (1) Before OPM deter-

mines whether an individual meets the 

basic requirements for disability re-

tirement under § 831.1203, an applicant 

for disability retirement or the em-

ploying agency must submit to OPM 

the following forms included in Stand-

ard Form 2824, ‘‘Documentation in Sup-

port of Disability Retirement Applica-

tion:’’ 

(i) Standard Form 2824A—‘‘Appli-

cant’s Statement;’’ 

(ii) Standard Form 2824B—‘‘Super-

visor’s Statement;’’ 

(iii) Standard Form 2824D—‘‘Agency 

Certification or Reassignment and Ac-

commodation Efforts;’’ and 

(iv) Standard Form 2824E—‘‘Dis-

ability Retirement Application Check-

list.’’ 

(2) Standard Form 2824C—‘‘Physi-

cian’s Statement’’ and the supporting 

medical documentation may be sub-

mitted directly to OPM. 

(3) The applicant, or the employing 

agency, must also obtain and submit 

additional documentation as may be 

required by OPM to determine entitle-

ment to the disability retirement ben-

efit. 
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(4) Refusal by the applicant, physi-

cian, or employing agency to submit 

the documentation OPM has deter-

mined is necessary to decide eligibility 

for disability retirement is grounds for 

disallowance of the application. 

(b) OPM procedures for processing a 
disability retirement application. (1) OPM 

will review the documentation sub-

mitted under paragraph (a) of this sec-

tion in support of an application for 

disability retirement to determine 

whether the applicant has met the con-

ditions stated in § 831.1203 of this part. 

OPM will issue its decision in writing 

to the applicant and to the employing 

agency. The decision will include a 

statement of the findings and conclu-

sions, and an explanation of the right 

to request consideration under § 831.109 

of this part. 

(2) OPM may rescind a decision to 

allow an application for disability re-

tirement at any time if there is an in-

dication of error in the original deci-

sion, such as fraud or misstatement of 

fact, or if additional medical docu-

mentation is needed. The written noti-

fication will include a statement of the 

findings and conclusions, and an expla-

nation of the right to request reconsid-

eration under § 831.109 of this part. 

(c) Medical examination. OPM may 

offer the applicant a medical examina-

tion when it determines that addi-

tional medical evidence is necessary to 

make a decision on an application. The 

medical evaluation will be conducted 

by a medical officer of the United 

States or a qualified physician or board 

of physicians designated by OPM. The 

applicant’s refusal to submit to an ex-

amination is grounds for disallowance 

of the application. 

(d) Responsibility for providing evi-
dence. It is the responsibility of the ap-

plicant to obtain and submit docu-

mentation that is sufficient for OPM to 

determine whether there is a service 

deficiency, caused by disease or injury, 

of sufficient degree to preclude useful 

and efficient service, or a medical con-

dition that warrants restriction from 

the critical task or duties of the posi-

tion held. It is also the responsibility 

of the disability annuitant to obtain 

and submit evidence OPM requires to 

show continuing entitlement to dis-

ability benefits. 

§ 831.1207 Withdrawal of disability re-
tirement applications. 

(a) OPM will honor, without ques-

tion, an applicant’s request to with-

draw an employee-filed disability re-

tirement application if it receives the 

withdrawal request before the employ-

ing agency has separated the current 

employee, or, if the employee has al-

ready separated from the service, the 

withdrawal request is received before 

the official notice of approval has been 

issued by OPM. Similarly, OPM will 

honor, without question, an agency’s 

request to withdraw an agency-filed 

disability retirement application if it 

receives the withdrawal request before 

the employee has separated from the 

service. Once the request to withdraw 

the application is accepted, an appli-

cant must reapply to receive any fur-

ther consideration. 

(b) Withdrawal of a disability retire-

ment application does not ensure the 

individual’s continued employment. It 

is the employing agency’s responsi-

bility to determine whether it is appro-

priate to continue to employ the indi-

vidual. 

(c) OPM considers voluntary accept-

ance of a permanent position in which 

the employee has civil service retire-

ment coverage, including a position at 

a lower grade or pay level, to be a with-

drawal of the employee’s disability re-

tirement application. The employing 

agency must notify OPM immediately 

when an applicant for disability retire-

ment accepts a position of this type. 

(d) OPM also considers a disability 

retirement application to be withdrawn 

when the agency reports to OPM that 

it has reassigned an applicant or an 

employee has refused a reassignment 

to a vacant position, or the agency re-

ports to OPM that it has successfully 

accommodated the medical condition 

in the employee’s current position. 

Placement consideration is limited 

only by agency authority and can 

occur after OPM’s allowance of the ap-

plication up to the date of separation 

for disability retirement. The employ-

ing agency must notify OPM imme-

diately if any of these events occur. 

(e) After OPM allows a disability re-

tirement application and the employee 

is separated, the application cannot be 
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withdrawn. However, an individual en-

titled to a disability annuity may de-

cline to accept all or any part of the 

annuity under the waiver provisions of 

5 U.S.C. 8345(d) or request to be found 

medically recovered under § 831.1208(e) 

of this part. 

§ 831.1208 Termination of disability 
annuity because of recovery. 

(a) Each annuitant receiving dis-

ability annuity from the Fund shall be 

examined under the direction of OPM 

at the end of 1 year from the date of 

disability retirement and annually 

thereafter until the annuitant becomes 

60 years of age unless the disability is 

found by OPM to be permanent in char-

acter. OPM may order a medical or 

other examination at any time to de-

termine the facts relative to the nature 

and degree of disability of the annu-

itant. Failure to submit to reexamina-

tion shall result in suspension of annu-

ity. 

(b) A disability annuitant may re-

quest medical reevaluation under the 

provisions of this section at any time. 

OPM will reevaluate the medical condi-

tion of disability annuitants age 60 or 

over only on their own request. 

(c) Recovery based on medical docu-

mentation. When an examination or re-

evaluation shows that a disability an-

nuitant has medically recovered from 

the disability, OPM will terminate the 

annuity effective on the first day of the 

month beginning 1 year after the date 

of the medical examination showing re-

covery. 

(d) Recovery based on reemployment 

by the Federal Government. Reemploy-

ment by an agency at any time before 

age 60 is evidence of recovery if the re-

employment is in a permanent position 

at the same or higher grade or pay 

level as the position from which the 

disability annuitant retired. The per-

manent position must be full-time un-

less the position the disability annu-

itant occupied immediately before re-

tirement was less than full-time, in 

which case the permanent position 

must have a work schedule of no less 

time than that of the position from 

which the disability annuitant retired. 

In this instance, OPM needs no medical 

documentation to find the annuitant 

recovered. Disability annuity pay-

ments will terminate effective on the 

first day of the month following the 

month in which the recovery finding is 

made under this paragraph. 

(e) Recovery based on a voluntary re-

quest. OPM will honor a written and 

signed statement of medical recovery 

voluntarily filed by a disability annu-

itant when the medical documentation 

on file does not demonstrate that the 

annuitant is mentally incompetent. 

OPM needs no other documentation to 

find the annuitant recovered. Dis-

ability annuity payments will termi-

nate effective on the first day of the 

month beginning 1 year after the date 

of the statement. A disability annu-

itant can withdraw the statement only 

if the withdrawal is received by OPM 

before annuity payments terminate. 

(f) When an agency reemploys a re-

covered disability annuitant at any 

grade or rate of pay within the 1-year 

period pending termination of the dis-

ability retirement benefit under para-

graph (c), (d), or (e) of this section, 

OPM will terminate the annuity effec-

tive on the date of reemployment. 

§ 831.1209 Termination of disability 
annuity because of restoration to 
earning capacity. 

(a) Restoration to earning capacity. If a 

disability annuitant is under age 60 on 

December 31 of any calendar year and 

his or her income from wages or self- 

employment or both during that cal-

endar year equal at least 80 percent of 

the current rate of basic pay of the po-

sition occupied immediately before re-

tirement, the annuitant’s earning ca-

pacity is considered to be restored. The 

disability annuity will terminate on 

the June 30 after the end of the cal-

endar year in which earning capacity is 

restored. When an agency reemploys a 

restored disability annuitant at any 

grade or rate of pay within the 180-day 

waiting period pending termination of 

the disability retirement benefit, OPM 

will terminate the annuity effective on 

the date of reemployment. 

(b) Current rate of basic pay for the po-
sition occupied immediately before retire-
ment. (1) A disability annuitant’s in-

come for a calendar year is compared 

to the gross annual rate of basic pay in 

effect on December 31 of that year for 
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the position occupied immediately be-

fore retirement. The income for most 

disability annuitants is based on the 

rate for the grade and step which re-

flects the total amount of basic pay 

(both the grade and step and any addi-

tional basic pay) in effect on the date 

of separation from the agency for dis-

ability retirement. Additional basic 

pay is included subject to the premium 

pay restrictions of 5 U.S.C. 5545 (c)(1) 

and (c)(2). A higher grade and step will 

be established if it results from using 

either the date of application for dis-

ability retirement or the date of rea-

sonable accommodation, as adjusted by 

any increases in basic pay that would 

have been effected between each re-

spective date and the date of final sep-

aration. Use of these two alternative 

pay setting methods is subject to para-

graph (b)(1) (i) and (ii) of this section. 

The highest grade and step established 

as a result of setting pay under the 

normal method and the two alternative 

methods is designated as the rate of 

basic pay for the position occupied im-

mediately before retirement and ap-

plies only to restoration to earning ca-

pacity decisions. In cases involving use 

of either of the two alternative pay set-

ting methods, the determination of the 

rate of basic pay for the position occu-

pied immediately before retirement is 

made by the employing agency at the 

time the disability retirement is al-

lowed. OPM must review the rate so de-

termined to establish whether the cor-

rect rate has been established, and will 

inform the employee of the proper rate 

at the time the disability annuity is 

awarded. This rate of basic pay be-

comes the basis for all future earning 

capacity determinations. 

(i) The ‘‘date of application for dis-

ability retirement’’ is the date the ap-

plication is signed by the authorized 

official of the employing agency imme-

diately before forwarding the applica-

tion to OPM. 

(ii) The ‘‘date of reasonable accom-

modation’’ is the date of the employing 

agency’s notice of reasonable accom-

modation to an employee’s medical 

condition (as a result of its review of 

medical documentation) which results 

in a reduction in the rate of basic pay. 

The use of the date of reasonable ac-

commodation to establish the rate of 

basic pay for the position held at re-

tirement is subject to the following 

conditions: 

(A) The date of the employing agen-

cy’s notice to provide accommodation 

is no more than 1 year before the date 

the disability retirement application is 

signed by the authorized official in the 

employing agency immediately before 

forwarding it to OPM; and 

(B) A complete record of the date of 

the personnel decision, the medical 

documentation substantiating the ex-

istence of the medical condition, and 

the justification for the accommoda-

tion is established in writing and in-

cluded at the time the agency submits 

the application for disability retire-

ment. OPM will review the record to 

determine whether the medical docu-

mentation demonstrates that the med-

ical condition existed at the time of 

the accommodation and warranted the 

accommodation made. 

(2) In the case of an annuitant whose 

basic pay rate on the date determined 

under paragraph (b)(1) of this section 

did not match a specific grade and step 

in a pay schedule: 

(i) For those retiring from a merit 

pay position, a position for which a 

special pay rate is authorized (except 

as provided in paragraph (b)(2)(ii) of 

this section), or any other position in 

which the rate of basic pay is not equal 

to a grade and step in a pay schedule, 

the grade and step will be established 

for this purpose at the lowest step in 

the pay schedule grade that is equal to 

or greater than the actual rate of basic 

pay payable. This rule will not be ap-

plied when the rate exceeds that of the 

schedule applicable to the organization 

from which the individual retired, 

when there is no existing apposite 

schedule with grades and steps, or in 

other organizations which are excluded 

from coverage of schedules with grades 

and steps, as in the case of pay systems 

using pay bands. 

(ii) For those retiring with a retained 

rate of basic pay or from a position for 

which a special pay rate is in effect but 

whose rate of basic pay exceeds the 

highest rate payable in the pay sched-

ule grade applicable to the position 

held, the grade and step is established 

for this purpose in the grade in the 

schedule that is closest to the grade of 
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the position held and within which the 

amount of the retained pay falls. The 

step is established for this purpose at 

the lowest step in that grade which 

equals or exceeds the actual rate of pay 

payable. 

(iii) When the pay system under 

which an annuitant retired has been ei-

ther modified or eliminated since the 

individual retired, the individual will 

be treated as if he or she had been em-

ployed at their retirement grade and 

step at the time of the system change, 

and will be deemed to have been placed 

under the new system using whatever 

rules would have been applicable at 

that time. This will only apply when a 

pay system has been abolished or modi-

fied, and not when the grade and step 

of a position has been modified subse-

quent to retirement by reclassification 

or other action, in which case the 

grade and step in effect at the time of 

retirement will control. 

(iv) If using the above rules it is not 

possible to set a grade and step for 

computing the current rate of pay, 

then if possible the current rate of pay 

will be set using the relative position 

in the range of pay applicable to the 

position from which the individual re-

tired. For example, if at the time of re-

tirement the rate of pay was $75,000 in 

a range from $70,000 to $90,000, for all 

future determinations, the current rate 

of pay would be 25% up the new pay 

range from the bottom. If the new 

range was $96,000 to $120,000, then the 

new current rate of pay would be 

$102,000 ($96,000 plus 0.25 times $24,000 

($120,000 minus $96,000)). 

(v) In those cases, such as of some 

former Congressional staff employees 

and others whose pay is not set under 

a formal system, where none of the 

above guidelines will yield a current 

rate of pay, OPM will ascertain the 

current rate of pay after consultation 

with the former employing organiza-

tion, or successor organization. 

(3) For annuitants retiring from the 

United States Postal Service, only 

cost-of-living allowances subject to 

civil service retirement deductions are 

included in determining the current 

rate of basic pay of the position held at 

retirement. 

(c) Income. Earning capacity for the 

purposes of this section is dem-

onstrated by an annuitant’s ability to 

earn post-retirement income in a cal-

endar year through personal work ef-

forts or services. The total amount of 

income from all sources is used to de-

termine earning capacity. This in-

cludes income received as gross wages 

from one or more employers, net earn-

ings from one or more self-employment 

endeavors, and deferred income that is 

earned in a calendar year. In deter-

mining an annuitant’s income for a 

calendar year, the following consider-

ations apply: 

(1) There are two sources of income: 

wages and self-employment income. All 

income which is subject to Federal em-

ployment taxes (i.e., social security or 

Medicare taxes) or self-employment 

taxes constitutes earned income. In ad-

dition, any other income as described 

in this section also constitutes earned 

income. The determination of whether 

a disability annuitant earns wages as 

an employee of an organization or 

earns income as a self-employed person 

is based on the usual common law rules 

applicable in determining the existence 

of an employer-employee relationship. 

Whether the relationship exists under 

the usual common law rules will be de-

termined by OPM after the examina-

tion of the particular facts of each 

case. 

(2) Income earned from one source is 

not offset by losses from another 

source. Income earned as wages is not 

reduced by a net loss from self-employ-

ment. The net income from each self- 

employment endeavor is calculated 

separately, and the income earned as 

net earnings from one self-employment 

endeavor is not reduced by a net loss 

from another self-employment endeav-

or. The net incomes from each separate 

self-employment endeavor are added 

together to determine the total 

amount of income from self-employ-

ment for a calendar year. 

(3) Only income earned from personal 

work efforts or services is considered in 

determining earning capacity. All 

forms of non-work-related unearned in-

come are excluded. Paragraph (f) of 

this section includes a representative 

list of the types of unearned income 

that are not considered. 

(4) Income earned in a calendar year 

may only be reduced by certain self- 

VerDate Mar<15>2010 11:42 Feb 03, 2012 Jkt 226009 PO 00000 Frm 00159 Fmt 8010 Sfmt 8010 Q:\05\5V2 ofr150 PsN: PC150



150 

5 CFR Ch. I (1–1–12 Edition) § 831.1209 

employment business expenses, as pro-

vided in paragraph (e) of this section; 

job-connected expenses incurred be-

cause of the disabling condition, as 

provided in paragraph (g) of this sec-

tion; and the return from investment 

allowance, as provided in paragraph (h) 

of this section. Once earned, income 

cannot be reduced by any other means. 

Thus, income cannot be lowered by 

such means as leave buy-back provi-

sions, conversion of wages for paid 

time to leave without pay or a similar 

non-paid status, reductions in wages 

attributable to cash shortages or prod-

uct losses, etc. 

(5) For determining annual income 

from wages or self-employment or 

both, income is earned in the calendar 

year the annuitant actually renders 

the personal work effort or service and 

either actually or constructively re-

ceives the remuneration, except as pro-

vided under paragraph (c)(7) of this sec-

tion. For this purpose, income paid on 

a regular basis (i.e., on a weekly, bi- 

weekly, monthly or similar pay period 

basis) will be deemed earned in the 

year in which payment is made in the 

regular course of business. 

(6) Deferred income is included as in-

come in the calendar year in which it 

is constructively received. Income is 

constructively received when it is cred-

ited, set apart, or otherwise made 

available so that the annuitant may 

draw upon it at any time, or could 

draw upon it during the calendar year 

if the annuitant had given notice of the 

intent to do so. Deferred income in-

cludes all earnings, whether in the 

form of cash or property or applied to 

provide a benefit for the employee, 

which are subject to the disability an-

nuitant’s designation or assignment. 

Usually, the earnings are set aside by a 

salary-reduction agreement, a deferred 

compensation arrangement, or the des-

ignation of specific earnings amounts 

towards the purchase of non-taxable 

employee fringe benefits. Thus, any 

earnings for which the individual has 

the opportunity to adjust the amount 

of income received in a calendar year 

by controlling the remuneration of vol-

untarily giving up the right to control 

the remuneration, regardless of wheth-

er a written instrument exists, are in-

come for earning capacity purposes. 

(7) The Internal Revenue Code pro-

vides exceptions to the general rule on 

constructive receipt for certain de-

ferred compensation plans which, by 

their design, defer receipt of income for 

Federal employment tax purposes as of 

the later of when services are per-

formed or when there is no substantial 

risk of forfeiture of the rights to such 

amount. Even though these special de-

ferred compensation plans defer the 

constructive receipt of the income for 

tax purposes to future years beyond 

the year in which the income is actu-

ally earned, the income reflects earn-

ing capacity. Therefore, employer con-

tributions and employee payments to 

these special deferred compensation 

plans are considered income in the cal-

endar year in which the services are 

performed, even though the Internal 

Revenue Code may exclude these con-

tributions and payments from income 

for tax purposes. 

(d) Wages. For purposes of earning ca-

pacity determinations, the term 

‘‘wages’’ means the gross amount of all 

remuneration for services performed by 

an employee for his or her employer, 

unless specifically excluded herein, be-

fore any deductions or withholdings. 

(1) The name by which the remunera-

tion for services is designated is imma-

terial. Remuneration includes but is 

not limited to one-time or recurring— 

(i) Base salary or pay; tips; commis-

sions; professional fees; honoraria; bo-

nuses and gift certificates of any type; 

golden parachute payments; payments 

for any non-work periods, such as vaca-

tion, holiday, or sick pay; pay ad-

vances; overtime pay; severance pay; 

dismissal pay; termination pay; and 

back pay; 

(ii) Deferred income, within the 

meaning of paragraphs (c) (6) and (7) of 

this section, or other employer con-

tributions or payments in an arrange-

ment in which the employee has the 

opportunity (whether exercised or not) 

to adjust income by recovering the 

contributions or payments during the 

calendar year in which earned, for gen-

eral discretionary income purposes; 

(iii) Non-cash wages or payment of 

in-kind benefits, such as shares of 

stock in the business, real or personal 

property, stock in trade, inventory 
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items, goods, lodging, food, and cloth-

ing. The valuation for all non-cash 

wages or other in-kind benefits is de-

termined in a manner consistent with 

the fair value standards that appear in 

the Social Security Administration’s 

regulations at 20 CFR 404.1041(d). 

(2) Any amount offset or deducted 

under 5 U.S.C. 8344 is treated as wages 

if the annuity continues while the an-

nuitant is reemployed by the Federal 

Government. 

(3) As a general rule, remuneration as 

wages does not include any contribu-

tion, payment, benefits furnished, or 

service provided by an employer in any 

of the following areas: 

(i) The general retirement system es-

tablished by the employer for its em-

ployees, usually either a qualified pen-

sion, profit-sharing, stock bonus plan, 

or a qualified annuity contract plan; 

(ii) Medical or hospitalization health 

benefit plans; 

(iii) Life insurance plans; 

(iv) Sickness or accident disability 

pay beyond 6 months of illness, or 

workers’ compensation payments; 

(v) The value of meals and lodgings 

provided at the convenience of the em-

ployer; 

(vi) Moving expenses; 

(vii) Educational assistance pro-

grams; 

(viii) Dependent care assistance pro-

grams; 

(ix) Scholarships and fellowship 

grants; 

(x) De minimis fringe benefits, such 

as items of merchandise given by the 

employer at holidays which are not 

readily convertible into cash and cour-

tesy discounts on company products of-

fered not as remuneration for services 

performed but as a means of promoting 

good will; 

(xi) Qualified group legal services 

plans; 

(xii) Uniforms and tools supplied by 

the employer, including employer-pro-

vided allowances for such items, for the 

exclusive use by the employee on the 

job; and 

(xiii) Amounts that an employer pays 

the individual specifically, either as 

advances or reimbursements, for trav-

eling or other ordinary and necessary 

expenses incurred, or reasonably ex-

pected to be incurred in the employer’s 

business. 

(4) However, there are two exceptions 

to this general rule: 

(i) When it is provided under cir-

cumstances in which either a salary re-

duction or deferral agreement is used 

(whether evidenced by a written instru-

ment or otherwise); or 

(ii) When the employee had the op-

portunity (whether exercised or not) to 

elect to receive the cash value, whether 

in the form of money or personal or 

real property, of the employer-provided 

amount or service. 

(e) Self-employment income. (1) Self- 

employment income is the remunera-

tion that is received as an independent 

contractor, either as 

(i) A sole proprietor of a business or 

farm; 

(ii) A professional in one’s own prac-

tice; or 

(iii) A member of a partnership or 

corporation, as these terms are defined 

by the Internal Revenue Code, and re-

gardless of whether the business entity 

is operated for profit. 

(2) The term ‘‘net earnings’’ from 

self-employment in a business enter-

prise means the gross revenue to the 

business endeavor from all sources be-

fore any other deductions or 

withholdings, minus 

(i) Allowable business expenses, as 

provided in paragraph (e)(3) of this sec-

tion; 

(ii) Any job-connected disability ex-

penses, as provided in paragraph (g) of 

this section; and 

(iii) Any return from investment al-

lowance, as provided in paragraph (h) 

of this section. 

(3) Certain expenses of a self-em-

ployed business entity may be offset 

from the gross revenue from all sources 

of that self-employed business in deter-

mining the amount of net earnings for 

a particular calendar year. Expenses 

which may be deducted are only those 

items and costs which are permitted by 

the Internal Revenue Code for income 

tax purposes as ordinary and necessary 

to the operation of the business. How-

ever, expenses incurred on behalf of the 

disability annuitant may not be de-

ducted, regardless of whether they are 

permitted by the Internal Revenue 

Code. These expenses that are incurred 
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but cannot be deducted include the 

costs for wages paid to the individual, 

interest earnings, guaranteed pay-

ments, dividends, employee benefits, 

pension plans, and salary reduction or 

deferral plans. Also, self-employed dis-

ability annuitants may not deduct the 

costs of other withdrawals or expenses 

which are not used solely for business 

purposes. Examples of items that can-

not be deducted if used at all for per-

sonal use by the self-employed dis-

ability annuitant include personal 

property items, such as automobiles 

and boats; real property, such as vaca-

tion property or residences; and mem-

berships, dues, or fees for professional 

associations or public or private orga-

nizations or clubs. 

(4) Fees paid to an annuitant as a di-

rector of a corporation are a part of net 

earnings from self-employment. 

(f) Income not included. Other types of 

income not considered in determining 

earning capacity include— 

(1) Investment income, such as inter-

est or dividends from savings accounts, 

stocks, personal loans or home mort-

gages held, unless the disability annu-

itant receives the return from capital 

investment in the course of his or her 

trade or business; 

(2) Capital gains from sales of real or 

personal property that the disability 

annuitant owns, unless received in the 

course of his or her trade or business: 

(3) Rents or royalties, unless received 

in the course of his or her trade or 

business; 

(4) Distributions from pension plans, 

annuity plans, Individual Retirement 

Accounts (IRA’s), Simplified Employee 

Benefit-IRA’s (SEP-IRA’s), Keogh Ac-

counts, employee stock ownership 

plans, profit sharing plans, or deferred 

income payments that are received by 

the annuitant in any year after the cal-

endar year in which the funds were 

contributed to the plan; 

(5) Income earned before the com-

mencing date of civil service retire-

ment annuity payments; 

(6) Scholarships or fellowships; 

(7) Proceeds from life insurance, in-

heritances, estates, trusts, endow-

ments, gifts, prizes, awards, gambling 

or lottery winnings, and amounts re-

ceived in court actions whether by ver-

dict or settlement, unless received in 

the course of their trade or business; 

(8) Unemployment compensation 

under State or Federal law, supple-

mental unemployment benefits, or 

workers’ compensation: 

(9) Alimony, child support, or sepa-

rate maintenance payments received; 

(10) Pay for jury duty; and 

(11) Entitlement payments from 

other Federal agencies, such as bene-

fits from the Social Security Adminis-

tration or the Veterans Administra-

tion, Railroad Retirement System re-

tirement pay, or military retirement 

pay. 

(g) Job-connected expenses incurred be-
cause of the disabling condition may be 
deducted from income. (1) Job-connected 

expenses deductible from income for 

purposes of determining earning capac-

ity are those expenses that are pri-

marily for and essential to the annu-

itant’s occupation or business and are 

directly connected with or result from 

the disability for which the disability 

annuity was allowed. 

(2) The determination of whether a 

job-connected expense may be deducted 

from income is governed by the fol-

lowing considerations: 

(i) The expense must be directly at-

tributable to the disability and must 

be one which would not have been in-

curred in the absence of the annuitant 

working in his or her business or occu-

pation. Expenses incurred for the pres-

ervation of the annuitant’s health, al-

leviation of his or her physical or men-

tal discomfort, or other expenses of an 

employed person cannot be deducted. 

(ii) The disability must be of such se-

verity that it requires the annuitant to 

use special means of transportation, 

services, or equipment to perform the 

duties of the occupation or business. 

Examples of such disabilities include 

blindness, paraplegia, multiple scle-

rosis, and cerebral hemorrhage. Claims 

involving transportation or equipment 

may be deducted only in the amount 

normally allowed for business expenses 

or as depreciation by the Internal Rev-

enue Service for Federal income tax 

purposes. 

(iii) Claims involving services per-

formed by a family member or other 

individual directly employed by the an-

nuitant may be deducted only if a true 
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employer-employee relationship exists 

between the annuitant and the em-

ployed individual, and the amount 

claimed as an expense does not exceed 

the local market rate of payment to in-

dividuals who provide similar services. 

It is the responsibility of the annuitant 

to provide evidence demonstrating that 

an employer-employee relationship ex-

ists, and what the local market rate is 

for such services. For the purpose of 

this paragraph, to establish that a true 

employer-employee relationship exists, 

the annuitant must provide evidence 

that all statutorily mandated employ-

ment requirements are met, including 

(but not limited to) income tax 

withholdings, FICA tax deductions and 

payments, and unemployment insur-

ance. If the annuitant fails to provide 

evidence of the local market rate for 

such services, payments may be de-

ducted only if the amount claimed does 

not exceed the Federal minimum hour-

ly rate in effect on December 31 of the 

calendar year in which claimed. Absent 

evidence that it is customary and reg-

ular practice in the local labor market 

to work more hours per week, payment 

may not be deducted for services pro-

vided by an individual in excess of 40 

hours a week. 

(3) A job-connected expense can be 

deducted only in the calendar year in 

which paid. 

(4) Claims for items used for both 

personal and job-related purposes may 

be deducted only by the prorated 

amount attributable to the job-related 

use. 

(5) A job-connected expense may not 

be deducted from income from self-em-

ployment if the expense has already 

been deducted as a business expense. 

(6) It is the responsibility of the an-

nuitant claiming job-connected ex-

pense to provide adequate documenta-

tion to substantiate the amount 

claimed. Adequate documentation will 

generally include the following infor-

mation: 

(i) Written recommendation of a phy-

sician, vocational rehabilitation spe-

cialist, occupational health resource 

specialist, or other similar professional 

specialist that the retiree should use 

the transportation, services, or equip-

ment; 

(ii) A description of the item and an 

explanation of its use by the annuitant 

in the performance of his or her occu-

pation or business; 

(iii) A copy of the receipt of pur-

chase, bill of sale, or leasing agreement 

for the item claimed with the date, du-

ration of the agreement, and agreed 

upon price clearly specified; 

(iv) A complete supporting expla-

nation of how the amount claimed for 

the job-connected expense has been cal-

culated; and 

(v) An explanation of the cir-

cumstances and calculation of the pro-

rated cost of the item if used for both 

personal and business use. 

(h) Return from investment allowance. 
A disability annuitant may reduce the 

net earnings from a self-employed busi-

ness endeavor (adjusted for any inter-

est paid on borrowed capital) by 6 per-

cent of his or her capital investment in 

that business, owned or borrowed. The 

capital investment’s value is its fair- 

market value as of December 31 of the 

year for which the income is being re-

ported. 

(i) Requirement to report income. All 

disability annuitants who, on Decem-

ber 31 of any calendar year, are under 

age 60 must report to OPM their in-

come from wages or self-employment 

or both for that calendar year. Each 

year as early as possible, OPM will 

send a form to annuitants to use in re-

porting their income from the previous 

calendar year. The form specifies the 

date by which OPM must receive the 

report. OPM will determine entitle-

ment to continued annuity on the basis 

of the report. If an annuitant fails to 

submit the report, OPM may stop an-

nuity payments until it receives the re-

port. 

§ 831.1210 Annuity rights after a dis-
ability annuity terminates. 

(a) An individual is entitled to an im-

mediate annuity when the disability 

annuity stops because of recovery or 

restoration to earning capacity if the 

individual is not reemployed in a posi-

tion subject to civil service retirement 

coverage and— 

(1) Is at least age 50 when the dis-

ability annuity stops and had 20 or 

more years of service at the time of re-

tirement for disability; or 
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(2) Had 25 or more years of service at 

the time of retirement for disability 

regardless of age. 

(b) An individual whose annuity 

stops because of recovery or restora-

tion to earning capacity and who is not 

eligible for an immediate annuity 

under paragraph (a) of this section, is 

eligible for a deferred annuity upon 

reaching age 62. 

(c) The disability annuity of an indi-

vidual whose annuity stopped because 

of recovery or restoration to earning 

capacity may be reinstated under 

§ 831.1212 of this part. 

§ 831.1211 Reinstatement of disability 
annuity. 

(a) When a disability annuity stops, 

the individual must again prove that 

he or she meets the eligibility require-

ments in order to have the annuity re-

instated. 

(b) When a recovered disability annu-

itant under age 62 whose annuity was 

terminated because he or she was found 

recovered on the basis of medical evi-

dence (§ 831.1208(b)), is not reemployed 

in a position subject to civil service re-

tirement coverage, and, based on the 

results of a current medical examina-

tion, OPM finds that the individual’s 

medical condition has worsened since 

the finding of recovery and that the 

original disability on which retirement 

was based has recurred, OPM will rein-

state the disability annuity. The right 

to the reinstated annuity begins with 

the date of the medical examination 

showing that the disability recurred. 

(c) OPM will reinstate the disability 

annuity of a recovered disability annu-

itant under age 62 whose annuity was 

terminated because he or she was found 

recovered on the basis of Federal reem-

ployment (§ 831.1208(c)) when— 

(1) The results of a current medical 

examination show that the disabling 

medical condition that was the basis of 

the disability retirement continues to 

exist; and 

(2) Within 1 year after the date of re-

employment, this medical condition 

has again caused the individual to be 

unable to provide useful and efficient 

service, and the employee has been— 

(i) Separated and not reemployed in a 

position subject to civil service retire-

ment coverage; or 

(ii) Placed in a position that results 

in a reduction in grade or pay below 

the grade from which the individual re-

tired, or in a change to a non-perma-

nent position. The right to the rein-

stated annuity begins with the date of 

the medical examination showing that 

the disabling medical condition con-

tinues to exist, but not earlier than the 

first day after separation, or the effec-

tive date of the placement in the posi-

tion which results in a reduction in 

grade or pay or change to a non-perma-

nent position. 

(d) When a recovered disability annu-

itant under age 62 whose annuity was 

terminated because he or she was found 

recovered on the basis of a voluntary 

request (§ 831.1208(e)), is not reemployed 

in a position subject to civil service re-

tirement coverage, and, based on the 

results of a current medical examina-

tion, OPM finds that the disability has 

recurred, OPM will reinstate the dis-

ability annuity. The right to the rein-

stated annuity begins with the date of 

the medical examination showing that 

the disability recurred, but not earlier 

than 1 year before the date the request 

for reinstatement is received by OPM. 

(e) When a disability annuitant 

whose earning capacity has been re-

stored but who is not reemployed in a 

position in which he or she is subject 

to civil service retirement coverage, 

and who (except in the case of a Na-

tional Guard technician whose annuity 

was awarded under 5 U.S.C. 8337(h)), 

has not recovered from the disability 

for which retired, loses his or her earn-

ing capacity, as determined by OPM, 

before reaching age 62, OPM will rein-

state the disability annuity. The rein-

stated annuity is payable from Janu-

ary 1 of the year following the calendar 

year in which earning capacity was 

lost. Earning capacity is lost if, during 

any calendar year, the individual’s in-

come from wages or self-employment 

or both is less than 80 percent of the 

current rate of basic pay of the posi-

tion held at retirement. 

(f) A reinstated annuity is the same 

type as the original annuity and is paid 

at the rate of annuity to which the an-

nuitant was entitled on the date his or 

her disability annuity was last discon-

tinued. 
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(g) Reinstatement of the disability 

annuity ends the right to any other an-

nuity based on the same service, unless 

the annuitant makes a written election 

to receive the other annuity instead of 

the disability annuity. 
(h) When OPM reinstates an employ-

ee’s disability annuity, the agency 

must offset the employee’s pay by the 

amount of annuity allocable to the pe-

riod of employment, unless the annu-

itant is exempted from this require-

ment under the provisions of 5 U.S.C. 

8344(i). The offset begins on the date of 

OPM’s determination of eligibility for 

reinstatement. OPM must reduce any 

retroactive payment of annuity for a 

period of employment with an agency 

before that date by the amount of pay 

earned during that period. 
(i) When an individual’s annuity is 

terminated upon reemployment (sub-

ject to subchapter III of chapter 83, 

title 5, United States Code), OPM must 

determine the individual’s future annu-

ity rights under the law in effect at the 

date of his or her subsequent separa-

tion. If, upon separation from such re-

employment, the individual does not 

meet the eligibility requirements 

under subchapter III of chapter 83, title 

5, United States Code, for title to annu-

ity based on such separation, OPM will 

resume payment of the terminated an-

nuity at the rate last payable, unless 

payment is otherwise barred. 

[58 FR 12498, Sept. 4, 1968. Redesignated at 59 

FR 27214, May 26, 1994] 

§ 831.1212 Administrative review of 
OPM decisions. 

The right to administrative review of 

an initial decision of OPM is set forth 

in § 831.109 of this part. The right to ap-

peal a final decision of OPM to the 

Merit Systems Protection Board is set 

forth in § 831.110 of this part. 

[58 FR 12498, Sept. 4, 1968. Redesignated at 59 

FR 27214, May 26, 1994] 

Subpart M—Collection of Debts 

SOURCE: 50 FR 34664, Aug. 27, 1985, unless 

otherwise noted. 

§ 831.1301 Purpose. 
This subpart prescribes procedures to 

be followed by the Office of Personnel 

Management (OPM) , which are con-

sistent with the Federal Claims Collec-

tion Standards (FCCS) (Chapter II of 

title 4, Code of Federal Regulations), in 

the collection of debts owed to the 

Civil Service Retirement and Dis-

ability Fund. 

§ 831.1302 Scope. 

This subpart covers the collection of 

debts due the Civil Service Retirement 

and Disability Fund, with the excep-

tion of the collection of court-imposed 

judgments, amounts referred to the De-

partment of Justice because of fraud, 

and amounts collected from back pay 

awards in accordance with § 550.805(e)(2) 

of this chapter. 

§ 831.1303 Definitions. 

In this subpart— 

Additional charges means interest, 

penalties, and/or administrative costs 

owed on a debt. 

Annuitant means a retired employee 

or Member of Congress, spouse, wid-

ower, or child receiving recurring bene-

fits under the provisions of subchapter 

III, chapter 83, of title 5, United States 

Code. 

Compromise is an adjustment of the 

total amount of the debt to be col-

lected based upon the considerations 

established by the FCCS (4 CFR part 

103). 

Consumer reporting agency has the 

same meaning provided in 31 U.S.C. 

3701(a)(3). 

Debt means a payment of benefits to 

an individual in the absence of entitle-

ment or in excess of the amount to 

which an individual is properly enti-

tled. 

Delinquent has the same meaning pro-

vided in 4 CFR 101.2(b). 

FCCS means the Federal Claims Col-

lection Standards (Chapter II of title 4, 

Code of Federal Regulations). 

Offset means to withhold the amount 

of a debt, or a portion of that amount, 

from one or more payments due the 

debtor. Offset also means the amount 

withheld in this manner. 

Reconsideration means the process of 

reexamining an individual’s liability 

for a debt based on— 

(1) Proper application of law and reg-

ulation; and 
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§ 843.503 Commencing and termi-
nating dates. 

(a) An annuity under this subpart 

commences on the day after the retiree 

dies. 

(b) An annuity under this subpart 

terminates on the last day of the 

month before the insurable interest 

beneficiary dies. 

(c) A survivor annuity accrues on a 

daily basis, one-thirtieth of the month-

ly rate constituting the daily rate. An 

annuity does not accrue for the 31st 

day of any month, except in the initial 

month if the survivor’s (of a deceased 

employee) annuity commences on the 

31st day. For accrual purposes, the last 

day of a 28-day month constitutes 3 

days and the last day of a 29-day month 

constitutes 2 days. 

§ 843.504 Rate of annuity. 
The amount of an annuity under this 

subpart is 55 percent of the retiree’s 

annuity after the insurable interest re-

duction. 

PART 844—FEDERAL EMPLOYEES’ 
RETIREMENT SYSTEM—DISABILITY 
RETIREMENT 

Subpart A—General Provisions 

Sec. 

844.101 Purpose. 

844.102 Definitions. 

844.103 Eligibility. 

844.104 Administrative review of OPM deci-

sions. 

844.105 Relationship to workers’ compensa-

tion. 

844.106 Disability annuities which include 

credit for service with a nonappropriated 

fund instrumentality. 

Subpart B—Applications for Disability 
Retirement 

844.201 General requirements. 

844.202 Agency-filed disability retirement 

applications. 

844.203 Supporting documentation. 

Subpart C—Computation of Disability 
Annuity 

844.301 Commencing date of disability annu-

ity. 

844.302 Computation of disability annuity 

before age 62. 

844.303 Minimum disability annuity. 

844.304 Computation of disability annuity 

for those otherwise eligible to retire. 
844.305 Redetermination of disability annu-

ity at age 62. 

Subpart D—Termination and Reinstatement 
of Disability Annuity 

844.401 Recovery from disability. 

844.402 Restoration of earning capacity. 

844.403 Annuity rights after a disability an-

nuity terminates. 

844.404 Reinstatement of disability annuity. 

AUTHORITY: 5 U.S.C. 8461. 

Section 844.201 also issued under 5 U.S.C. 

1104. 

SOURCE: 55 FR 6598, Feb. 26, 1990, unless 

otherwise noted. 

Subpart A—General Provisions 
§ 844.101 Purpose. 

This part establishes the require-

ments under the Federal Employees’ 

Retirement System (FERS) for eligi-

bility to receive a disability annuity, 

application procedures for disability 

annuities, rules for computing a dis-

ability annuity, and the conditions and 

procedures under which a disability an-

nuity is terminated and reinstated. 

§ 844.102 Definitions. 
In this part: 
Accommodation means a reasonable 

adjustment made to an employee’s job 

or work environment that enables the 

employee to perform the duties of the 

position. Accommodation may include 

modifying the worksite; adjusting the 

work schedule; restructuring the job; 

obtaining or modifying equipment or 

devices; providing interpreters, read-

ers, or personal assistants; and retrain-

ing the employee. 
Basic pay means the pay an employee 

receives that is subject to deductions 

under FERS. 
Commuting area has the meaning 

given the term ‘‘local commuting 

area’’ in § 351.203 of this chapter. 
Disabled and disability means unable 

or inability, because of disease or in-

jury, to render useful and efficient 

service in the employee’s current posi-

tion. 
FERS means the Federal Employees’ 

Retirement System established under 

chapter 84 of title 5, United States 

Code. 
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Medical condition means a health im-

pairment resulting from a disease or 

injury, including a psychiatric disease. 

This is the same definition of ‘‘medical 

condition’’ that is found in § 339.104 of 

this chapter. 

Medical documentation means a state-

ment from a licensed physician, which 

may be supplemented by a statement 

from another appropriate practitioner, 

that provides information OPM con-

siders necessary to determine an indi-

vidual’s entitlement to benefits under 

this part. Such a statement must meet 

the criteria set forth in § 339.104 of this 

chapter. 

Military reserve technician has the 

same meaning given this term in 5 

U.S.C. 8401(30). 

OPM means the Office of Personnel 

Management. 

Permanent position means an appoint-

ment without time limitation. 

Physician and practitioner have the 

same meaning given these terms in 

§ 339.104 of this chapter. 

Qualified for reassignment means able 

to meet the minimum requirements for 

the grade and series of the vacant posi-

tion in question. 

Same grade or pay level means, in re-

gard to a vacant position within the 

same pay as the position the employee 

currently occupies, the same grade and 

an equivalent amount of basic pay. A 

position under a different pay system 

or schedule is at the same pay level if 

the representative rate, as defined in 

§ 532.401 of this chapter, equals the rep-

resentative rate of the employee’s cur-

rent position. 

Useful and efficient service means ac-

ceptable performance of the critical or 

essential elements of the position; and 

satisfactory conduct and attendance. 

Vacant position means an unoccupied 

position of the same grade or pay level 

and tenure for which the employee is 

qualified for reassignment that is lo-

cated in the same commuting area and, 

except in the case of a military reserve 

technician, is serviced by the same ap-

pointing authority of the employing 

agency. The vacant position must be 

full time, unless the employee’s cur-

rent position is less than full time, in 

which case the vacant position must 

have a work schedule of no less time 

than that of the current position. In 

the case of an employee of the United 

States Postal Service, a vacant posi-

tion does not include a position in a 

different craft or a position to which 

reassignment would be inconsistent 

with the terms of a collective bar-

gaining agreement covering the em-

ployee. 

§ 844.103 Eligibility. 

(a) Except as provided in paragraph 

(c) of this section, an individual must 

meet the following requirements in 

order to receive a disability annuity: 

(1) The individual must have com-

pleted at least 18 months of civilian 

service that is creditable under FERS, 

as defined in § 842.304 of this chapter; 

(2) The individual must, while em-

ployed in a position subject to FERS, 

have become disabled because of a med-

ical condition, resulting in a deficiency 

in performance, conduct, or attend-

ance, or if there is no such deficiency, 

the disabling medical condition must 

be incompatible with either useful and 

efficient service or retention in the po-

sition; 

(3) The disabling medical condition 

must be expected to continue for at 

least 1 year from the date the applica-

tion for disability retirement is filed; 

(4) Accommodation of the disabling 

medical condition in the position held 

must be unreasonable; and 

(5) The individual must not have de-

clined an offer of reassignment to a va-

cant position. 

(b) The employing agency must con-

sider a disability applicant for reas-

signment to any vacant position. The 

agency must certify to the Office of 

Personnel Management (OPM) either 

that there is no vacant position or 

that, although it made no offer of reas-

signment, it considered the individual 

for a vacant position. If an agency of-

fers a reassignment and the individual 

declines the offer, the individual may 

appeal the agency’s determination that 

the individual is not disabled for the 

position in question to the Merit Sys-

tems Protection Board under 5 U.S.C. 

7701. 

(c)(1) Paragraphs (a)(2) through (a)(4) 

of this section do not apply to a mili-

tary reserve technician who retires 

under 5 U.S.C. 8456. 
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(2) An individual who separates from 

employment as a military reserve tech-

nician under circumstances set forth in 

5 U.S.C. 8456(a)(1) after reaching age 50 

and completing 25 years of service is 

not entitled to a disability annuity 

under this part, but is entitled to an 

annuity under § 842.210 of this chapter. 

(3) A former military reserve techni-

cian is not entitled to an annuity 

under 5 U.S.C. 8456 based on service as 

a technician if the technician is subse-

quently appointed to another position 

in the Federal Government. 

§ 844.104 Administrative review of 
OPM decisions. 

Any individual whose rights or inter-

ests under FERS are affected by an ini-

tial decision of OPM may request OPM 

to review its decision under § 841.306. 

§ 844.105 Relationship to workers’ 
compensation. 

(a) Except as provided in paragraph 

(b) of this section, an individual who is 

eligible for both an annuity under part 

842 or 844 of this chapter and compensa-

tion for injury or disability under sub-

chapter I of chapter 81 of title 5, United 

States Code (other than a scheduled 

award under 5 U.S.C. 8107(c)), covering 

the same period of time must elect to 

receive either the annuity or com-

pensation. 

(b) Notwithstanding the provisions of 

paragraph (a) of this section, an indi-

vidual may concurrently receive an an-

nuity based on the individual’s service 

under part 842 or 844 of this chapter and 

a benefit under subchapter I of chapter 

81 of title 5, United States Code, on ac-

count of the death of another indi-

vidual. An individual may also receive 

an annuity under part 843 of this chap-

ter and compensation for injury or dis-

ability to himself or herself under such 

subchapter I covering the same period 

of time. 

(c) An individual who elects to re-

ceive compensation payments under 

paragraph (a) of this section and who 

has not received a refund of contribu-

tions under § 843.202 retains the right to 

elect to receive an annuity under part 

842 or 844, as the case may be, in the 

event that the individual’s compensa-

tion payments cease or are reduced. 

§ 844.106 Disability annuities which in-
clude credit for service with a non-
appropriated fund instrumentality. 

A disability annuity that includes 

credit for service with a non-

appropriated fund instrumentality per-

formed after December 31, 1965, based 

on an election under 5 CFR part 847, 

subpart D, is computed under 5 CFR 

part 847, subpart F. 

[68 FR 2178, Jan. 16, 2003] 

Subpart B—Applications for 
Disability Retirement 

§ 844.201 General requirements. 
(a)(1) Except as provided in para-

graphs (a)(3) and (a)(4) of this section, 

an application for disability retirement 

is timely only if it is filed with the em-

ploying agency before the employee or 

Member separates from service, or with 

the former employing agency or OPM 

within 1 year thereafter. 
(2) An application for disability re-

tirement that is filed with OPM, an 

employing agency or former employing 

agency by personal delivery is consid-

ered filed on the date on which OPM, 

the employing agency or former em-

ploying agency receives it. The date of 

filing by facsimile is the date of the 

facsimile. The date of filing by mail is 

determined by the postmark date; if no 

legible postmark date appears on the 

mailing, the application is presumed to 

have been mailed 5 days before its re-

ceipt, excluding days on which OPM, 

the employing agency or former em-

ploying agency, as appropriate, is 

closed for business. The date of filing 

by commercial overnight delivery is 

the date the application is given to the 

overnight delivery service. 
(3) An application for disability re-

tirement that is filed with OPM or the 

applicant’s former employing agency 

within 1 year after the employee’s sep-

aration, and that is incompletely exe-

cuted or submitted in a letter or other 

form not prescribed by OPM, is deemed 

timely filed. OPM will not adjudicate 

the application or make payment until 

the application is filed on a form pre-

scribed by OPM. 
(4) OPM may waive the 1-year time 

limit if the employee or Member is 

mentally incompetent on the date of 
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separation or within 1 year thereafter, 

in which case the individual or his or 

her representative must file the appli-

cation with the former employing 

agency or OPM within 1 year after the 

date the individual regains competency 

or a court appoints a fiduciary, which-

ever is earlier. 

(b)(1) Before payment of a disability 

annuity under this part can be author-

ized, the applicant must provide OPM 

with: 

(i) Satisfactory evidence that the ap-

plicant has filed an application for dis-

ability insurance benefits under sec-

tion 223 of the Social Security Act; or 

(ii) An official statement from the 

Social Security Administration that 

the individual is not insured for dis-

ability insurance benefits as defined in 

section 223(c)(1) of the Social Security 

Act. 

(2) A disability retirement applica-

tion under this part will be dismissed 

when OPM is notified by the Social Se-

curity Administration that the appli-

cation referred to in paragraph (b)(1)(i) 

of this section has been withdrawn. All 

rights to an annuity under this part 

terminate upon withdrawal of an appli-

cation for social security disability 

benefits. 

(c) An agency may consider the exist-

ence of a pending disability retirement 

application when deciding whether and 

when to take other personnel actions. 

An employee’s filing for disability re-

tirement does not require the agency 

to delay any appropriate personnel ac-

tion. 

[55 FR 6598, Feb. 26, 1990, as amended at 63 

FR 17050, Apr. 8, 1998] 

§ 844.202 Agency-filed disability retire-
ment applications. 

(a) Basis for filing an application for an 
employee. An agency must file an appli-

cation for disability retirement of an 

employee who has 18 months of Federal 

civilian service when all of the fol-

lowing conditions are met: 

(1) The agency has issued a decision 

to remove the employee; 

(2) The agency concludes, after its re-

view of medical documentation, that 

the cause for unacceptable perform-

ance, attendance, or conduct is disease 

or injury; 

(3) The employee is institutionalized, 

or the agency concludes, based on a re-

view of medical and other information, 

that the employee is incapable of mak-

ing a decision to file an application for 

disability retirement; 

(4) The employee has no personal rep-

resentative or guardian; and 

(5) The employee has no immediate 

family member who is willing to file an 

application on his or her behalf. 

(b) Agency procedures. (1) When an 

agency issues a decision to remove an 

employee and not all of the conditions 

described in paragraph (a) of this sec-

tion have been satisfied, but the re-

moval is based on reasons apparently 

caused by a medical condition, the 

agency must advise the employee in 

writing of his or her possible eligibility 

for disability retirement and of the 

time limit for filing an application. 

(2) If all of the conditions described 

in paragraph (a) of this section have 

been met, the agency must inform the 

employee in writing at the same time 

it informs the employee of its removal 

decision, or at any time before the sep-

aration is effected, that: 

(i) The agency is submitting a dis-

ability retirement application on the 

employee’s behalf to OPM; 

(ii) The employee may review any 

medical information in accordance 

with § 294.106(d) of this chapter; and 

(iii) The action does not affect the 

employee’s right to submit a voluntary 

application for disability retirement or 

any other retirement benefit to which 

the employee is entitled under FERS. 

(3) When an agency submits an appli-

cation for disability retirement to 

OPM on behalf of an employee, it must 

provide OPM with copies of the deci-

sion to remove the employee, the med-

ical documentation, and any other doc-

uments needed to show that the cause 

for removal results from a medical con-

dition. Following separation, the agen-

cy must provide OPM with a copy of 

the documentation of the separation. 

(c) OPM procedures. (1) OPM will not 

act on any application for disability re-

tirement filed by an agency on behalf 

of an employee until it receives the ap-

propriate documentation of the separa-

tion. When OPM receives a complete 

application for disability retirement 

under this section, it will notify the 
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former employee that it has received 

the application and that he or she may 

submit medical documentation. OPM 

will determine entitlement to dis-

ability benefits under § 844.203. 
(2) OPM will cancel any disability re-

tirement when a final decision of an 

administrative authority or court re-

verses the removal action and orders 

the reinstatement of an employee to 

the agency rolls. 

§ 844.203 Supporting documentation. 
(a) An individual or agency filing an 

application for disability retirement is 

responsible for providing OPM with the 

evidence described in § 844.201(b)(1), as 

well as whatever documentation OPM 

requires in order to determine whether 

the individual meets the eligibility re-

quirements set forth in § 844.103. The 

documentation must be provided in a 

form prescribed by OPM. Failure to 

submit the documentation required is 

grounds for dismissing the application. 

It is also the responsibility of the dis-

ability annuitant to obtain and submit 

evidence OPM requires to show con-

tinuing entitlement to disability bene-

fits. Unless OPM orders an examina-

tion by a physician of its choice under 

paragraph (b) of this section, the cost 

of providing medical documentation 

rests with the applicant or disability 

annuitant. 
(b) OPM may offer the applicant a 

medical examination when it deter-

mines that an independent evaluation 

of medical evidence is needed in order 

to make a decision regarding an appli-

cation for a disability annuity or a dis-

ability annuitant’s entitlement to con-

tinuing benefits. The medical examina-

tion will be conducted by a medical of-

ficer of the United States or a qualified 

physician or board of physicians des-

ignated by OPM. The applicant’s re-

fusal to submit to an examination is 

grounds for dismissal of the application 

or termination of payments to an an-

nuitant. 
(c)(1) OPM will review the docu-

mentation submitted under paragraph 

(a) of this section to determine wheth-

er the individual has met the eligi-

bility requirements set forth in 

§ 844.103. OPM will issue its decision in 

writing to the individual and to the 

employing agency. The decision will 

include a statement of OPM’s findings 

and conclusions and an explanation of 

the applicant’s right to request recon-

sideration or MSPB review under 

§ 844.104. 

(2) OPM may rescind a decision to 

allow an application for disability re-

tirement at any time if OPM deter-

mines that the original decision was 

erroneous due to fraud, misstatement 

of fact, or upon the acquisition of addi-

tional medical or other documentation. 

OPM will provide the individual and 

the employing agency with written no-

tification of the rescission, including a 

statement of OPM’s findings and con-

clusions and an explanation of the indi-

vidual’s right to request reconsider-

ation or MSPB review under § 844.104. 

(d) Subject to 5 U.S.C. 552a, any sup-

porting documentation provided to 

OPM under this section may be shared 

with the Social Security Administra-

tion and the Office of Workers’ Com-

pensation Programs of the U.S. Depart-

ment of Labor. 

Subpart C—Computation of 
Disability Annuity 

§ 844.301 Commencing date of dis-
ability annuity. 

A disability annuity under this part 

commences on the day after the em-

ployee separates or the day after pay 

ceases and the employee meets the re-

quirements for title to an annuity. 

§ 844.302 Computation of disability an-
nuity before age 62. 

(a) For the purposes of this subpart, 

the ‘‘adjusted social security disability 

benefit’’ is the benefit to which an an-

nuitant is entitled under section 223 of 

the Social Security Act: 

(1) For the month in which the annu-

ity under this part commences, or is 

reinstated under § 844.405, or, if later, 

the first month for which the annu-

itant is entitled to both an annuity 

under this part and a social security 

disability benefit; 

(2) Including, where appropriate, a re-

duction under section 224 of the Social 

Security Act, based on the amount of 

the disability annuity under this sub-

part without regard to paragraphs 

(b)(2) and (c)(2) of this section; and 
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(3) Adjusted by each cost-of-living in-

crease effective under 5 U.S.C. 8462(b) 

beginning with the later of the month 

after the 12-month period referred to in 

paragraph (b)(1) of this section, or the 

first month for which the annuitant is 

entitled to both an annuity under this 

part and a social security disability 

benefit. 

(b)(1) Except as otherwise provided in 

this part, the annuity payable under 

this subpart until the end of the 12th 

month beginning after the annuity 

commences (or is reinstated under 

§ 844.405) is equal to 60 percent of the 

annuitant’s average pay. 

(2) For months for which the annu-

itant is also entitled to a social secu-

rity disability benefit, the amount 

computed under paragraph (b)(1) of this 

section is reduced by 100 percent of the 

annuitant’s adjusted social security 

disability benefit. 

(c)(1) Except as otherwise provided in 

this part, the annuity under this sub-

part after the period described in para-

graph (b)(1) of this section is equal to 

40 percent of the annuitant’s average 

pay. 

(2) For months after the period de-

scribed in paragraph (b)(1) of this sec-

tion for which the annuitant is also en-

titled to a social security disability 

benefit, the amount computed under 

paragraph (c)(1) of this section is re-

duced by 60 percent of the annuitant’s 

adjusted social security disability ben-

efit. 

(d) For months in which an annuity 

is reduced under paragraph (b) or (c) of 

this section, any reduction for survivor 

benefits is made after the reduction for 

social security benefits. 

§ 844.303 Minimum disability annuity. 
Notwithstanding any other provision 

of this part, an annuity payable under 

this part cannot be less than the 

amount of an annuity computed under 

5 U.S.C. 8415 (excluding subsection (f) 

of that section) based on the annu-

itant’s service. 

§ 844.304 Computation of disability an-
nuity for those otherwise eligible to 
retire. 

(a) An individual retiring under this 

part is not entitled to elect to receive 

an alternative form of annuity under 5 

U.S.C. 8420a, even if the individual 
meets the requirements for retirement 
under another part and would be enti-
tled to elect an alternative form of an-
nuity in connection therewith. 

(b) Notwithstanding any other provi-
sion of this part, an annuity payable 
under this part will be computed under 
5 U.S.C. 8415 if it commences or is rein-
stated under § 844.405 (b) or (c) of this 
part on or after: 

(1) The annuitant has satisfied the 
age and service requirements for re-
tirement under 5 U.S.C. 8412 (a) 
through (f); or 

(2) The annuitant has reached age 62. 

§ 844.305 Redetermination of disability 
annuity at age 62. 

Effective on and after the annu-
itant’s 62nd birthday, the rate of annu-
ity payable to a disability annuitant 
will be the amount of an annuity com-
puted with respect to the annuitant 
under 5 U.S.C. 8415 (including sub-
section (g) of that section), including 
credit for all periods before the annu-
itant’s 62nd birthday during which he 
or she was entitled to an annuity under 

this part. The average pay used in com-

puting the annuity under 5 U.S.C. 8415 

is adjusted by all cost-of-living in-

creases effective under 5 U.S.C. 8462(b) 

during the period the annuitant was re-

ceiving the disability annuity under 

this part. 

Subpart D—Termination and 
Reinstatement of Disability Annuity 
§ 844.401 Recovery from disability. 

(a) Each annuitant receiving dis-

ability annuity from the Fund shall be 

examined under the direction of OPM 

at the end of one year from the date of 

disability retirement and annually 

thereafter until the annuitant becomes 

60 years of age unless the disability is 

found by OPM to be permanent in char-

acter. OPM may order a medical or 

other examination at any time to de-

termine the facts relative to the nature 

and degree of disability of the annu-

itant. Failure to submit to reexamina-

tion shall result in suspension of annu-

ity. 
(b) A disability annuitant may re-

quest medical reevaluation under the 

provisions of this section at any time. 
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OPM may reevaluate the medical con-

dition of disability annuitants age 60 or 

over only on their own request. 

(c) Recovery based on medical or other 
documentation. When OPM determines 

on the basis of medical documentation 

or other evidence that a disability an-

nuitant has recovered from the dis-

ability, OPM will terminate the annu-

ity effective on the first day of the 

month beginning 1 year after the date 

of the medical documentation or other 

evidence showing recovery. If an agen-

cy reemploys a disability annuitant 

who has been found recovered at any 

grade or rate of pay within the 1-year 

period pending termination of the dis-

ability annuity under this paragraph, 

OPM will terminate the annuity effec-

tive on the date of reemployment. 

(d) Recovery based on reemployment by 
the Federal Government. Reemployment 

by an agency at any time before age 60 

is evidence of recovery if the reemploy-

ment is under an appointment not lim-

ited to a year or less, at the same or 

higher grade or pay level as the posi-

tion from which the disability annu-

itant retired. The new position must be 

full-time unless the position the dis-

ability annuitant occupied imme-

diately before retirement was less than 

full-time, in which case the new posi-

tion must have a work schedule of no 

less time than that of the position 

from which the disability annuitant re-

tired. In this instance, OPM needs no 

medical documentation to find the an-

nuitant recovered. Disability annuity 

payments will terminate effective on 

the first day of the month following 

the month in which the recovery find-

ing is made under this paragraph. 

§ 844.402 Restoration of earning capac-
ity. 

(a) Earning capacity determinations. If 
a disability annuitant is under age 60 

on December 31 of any calendar year 

and his or her income from wages or 

self-employment or both during that 

calendar year equals at least 80 percent 

of the current rate of basic pay of the 

position occupied immediately before 

retirement, the annuitant’s earning ca-

pacity is considered to be restored. The 

disability annuity will terminate on 

the June 30 after the end of the cal-

endar year in which earning capacity is 

restored. 

(b) Current rate of basic pay for the po-
sition occupied immediately before retire-
ment. (1) A disability annuitant’s in-

come for a calendar year is compared 

to the gross annual rate of basic pay in 

effect on December 31 of that year for 

the position occupied immediately be-

fore retirement. The income limitation 

for most disability annuitants is based 

on the rate for the grade and step that 

reflects the total amount of basic pay 

(both the grade and step and any addi-

tional basic pay) in effect on the date 

of separation from the agency for dis-

ability retirement. Additional basic 

pay is included subject to the premium 

pay restrictions of 5 U.S.C. 5545 (c)(1) 

and (c)(2). 

(2) In the case of an annuitant whose 

basic pay rate on the date determined 

under paragraph (b)(1) of this section 

did not match a specific grade and step 

in the pay schedule: 

(i) For those retiring from a Senior 

Executive Service position, a merit pay 

position, a position for which a special 

pay rate is authorized (except as pro-

vided in paragraph (b)(2)(ii) of this sec-

tion), or any other position in which 

the rate of basic pay is not equal to a 

grade and step in a pay schedule, the 

grade and step will be established for 

this purpose at the lowest step in the 

pay schedule grade that is equal to or 

greater than the actual rate of basic 

pay payable. 

(ii) For those retiring with a retained 

rate of basic pay or from a position for 

which a special pay rate is in effect but 

whose rate of basic pay exceeds the 

highest rate payable in the pay sched-

ule grade applicable to the position 

held, the grade is established for this 

purpose at the highest grade in the 

schedule that is closest to the grade of 

the position held and within which the 

amount of the retained pay falls. The 

step is established for this purpose at 

the lowest step in that grade that 

equals or exceeds the actual rate of pay 

payable. 

(3) For annuitants retiring from the 

United States Postal Service, only 

cost-of-living allowances subject to 

FERS deductions are included in deter-

mining the current rate of basic pay of 

the position held at retirement. 
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(c) Income. (1) Earning capacity for 

the purposes of this section is dem-

onstrated by an annuitant’s ability to 

earn post-retirement income in ex-

change for personal services or a work 

product, or as a profit from one or 

more businesses wholly or partly 

owned by the disability annuitant and 

in the management of which the annu-

itant has an active role. Income for the 

purposes of this section is not nec-

essarily the same as income for the 

purposes of the Internal Revenue Code. 

(2) Income earned from one source is 

not offset by losses from another 

source. Income earned as wages is not 

reduced by a net loss from self-employ-

ment. The net income from each self- 

employment endeavor is calculated 

separately, and the income earned as 

net earnings from one self-employment 

endeavor is not reduced by a net loss 

from another self-employment endeav-

or. Thus, a net loss from one endeavor 

is considered to be a net income of 

zero, and the net incomes from each 

separate self-employment endeavor are 

added together to determine the total 

amount of income from self-employ-

ment for a calendar year. 

(3) Income is counted in the calendar 

year in which it is earned, even though 

receipt may be deferred. 

(d) Requirement to report income. All 

disability annuitants who, on Decem-

ber 31 of any calendar year, are under 

age 60 must report to OPM their in-

come from wages or self-employment 

or both for that calendar year. Each 

year as early as possible, OPM will 

send a form to annuitants to use in re-

porting their income from the previous 

calendar year. The form specifies the 

date by which OPM must receive the 

report. OPM will determine entitle-

ment to continued annuity on the basis 

of the report. If an annuitant fails to 

submit the report, OPM may stop an-

nuity payments until it receives the re-

port. 

§ 844.403 Annuity rights after a dis-
ability annuity terminates. 

(a) When a disability annuity is ter-

minated because of recovery or restora-

tion of earning capacity and the indi-

vidual is not employed in the Govern-

ment, the individual is entitled to an 

annuity: 

(1) Under 5 U.S.C. 8414(b) if the indi-
vidual: 

(i) Is at least age 50 when the dis-
ability annuity ceases and had 20 or 
more years of service at the time of re-
tiring for disability; or 

(ii) Has 25 or more years of service at 
the time of retiring for disability, re-
gardless of age; or 

(2) Under 5 U.S.C. 8412(g) if the indi-
vidual is at least the minimum retire-
ment age applicable under 5 U.S.C. 
8412(h) when the disability annuity 
ceases and had 10 or more years of serv-
ice at the time of retiring for dis-
ability. 

(b) When a disability annuitant 

whose annuity was terminated because 

of Federal reemployment is separated 

and meets the age and service require-

ments for immediate retirement under 

5 U.S.C. 8412 or 8414, the individual is 

entitled to an annuity computed under 

5 U.S.C. 8415. 

[55 FR 6598, Feb. 26, 1990. Redesignated at 58 

FR 48273, Sept. 15, 1993] 

§ 844.404 Reinstatement of disability 
annuity. 

(a) When a disability annuity stops, 

the individual must again prove that 

he or she meets the eligibility require-

ments in order to have the annuity re-

instated. 
(b) Reinstatement of annuity terminated 

based on recovery. (1) When a recovered 

disability annuitant under age 62 

whose annuity was terminated because 

he or she was found recovered on the 

basis of medical evidence (§ 844.401) is 

not reemployed in a position subject to 

FERS, and, based on the results of a 

current medical examination, OPM 

finds that the disability has recurred, 

OPM will reinstate the disability annu-

ity as provided in paragraph (d) of this 

section. The right to the reinstated an-

nuity begins on the date of the medical 

documentation showing that the dis-

ability has recurred, or if the medical 

documentation clearly shows that the 

disability recurred on an earlier date, 

the annuity will be reinstated on that 

earlier date. 
(2) Except in the case of an individual 

receiving an annuity under § 844.404(b), 

OPM will, as provided in paragraph (d) 

of this section, reinstate the disability 

annuity of a former annuitant whose 
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annuity was terminated because he or 

she was found recovered on the basis of 

Federal reemployment when: 

(i) The results of a current medical 

examination show that the individual’s 

medical condition has worsened since 

the finding of recovery and that the 

original disability on which retirement 

was based has recurred; and 

(ii) As a result, he or she has been: 

(A) Separated and not reemployed in 

a position subject to FERS; or 

(B) Placed in a position that results 

in a reduction in grade or pay below 

that from which the individual retired, 

or in a change to a temporary or inter-

mittent appointment. The right to the 

reinstated annuity begins on the date 

the reemployment ends or the effective 

date of the placement in the position 

that results in a reduction in grade or 

pay or change in appointment. 

(c) Reinstatement of annuity terminated 
because earning capacity was restored. (1) 

OPM will reinstate the disability annu-

ity as provided in paragraph (d) of this 

section when a disability annuitant 

whose annuity was terminated under 

§ 844.402(a): 

(i) Is not reemployed in a position 

subject to FERS; 

(ii) Has not recovered from the dis-

ability for which the individual retired 

(except in the case of a military re-

serve technician whose annuity was 

awarded under 5 U.S.C. 8456); and 

(iii) Again loses earning capacity, as 

determined by OPM. 

(2) The reinstated annuity is payable 

from January 1 of the year following 

the calendar year in which earning ca-

pacity was lost. Earning capacity is 

lost if, during any calendar year, the 

individual’s income from wages or self- 

employment or both is less than 80 per-

cent of the current rate of basic pay of 

the position held at retirement. 

(d) Except as provided in §§ 844.303 

and 844.304, a disability annuity rein-

stated under the preceding paragraphs 

of this section is paid at the rate pro-

vided under § 844.302(b) until the end of 

the 12th month beginning after the an-

nuity is reinstated. Thereafter, the 

rate determined under § 844.302(c) is 

payable until age 62. 

(e) Notwithstanding the preceding 

paragraphs, an annuity may not be re-

instated under this section if the indi-

vidual is receiving an annuity under 

part 842 of this chapter. 

[55 FR 6598, Feb. 26, 1990. Redesignated and 

amended at 58 FR 48273, Sept. 15, 1993] 
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