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ORR expresses its appreciation to the public for the thoughtful and detailed comments in response to this information collection request.  In addition to comments specific to the information collection, a few of the comments received relate to underlying policy and are thus outside the scope of the purpose for which comments on the information collection were solicited. As specified in in 5 C.F.R. 1320.8(d), these purposes are: whether the form and the information it collects are necessary for what the agency is trying to accomplish through the form and whether the information collected will have practical utility; to evaluate the paperwork burden of filling out the form and whether the agency’s estimate of the burden was correct; the usefulness of the information being collected on the form; and minimizing the form completion burden. Although some of the comments summarized below are outside of the scope for this specific information collection, ORR extends its thanks to the public and will consider these comments in our future work.    

1. One commenter, a child advocacy organization, expressed multiple concerns about the addition of a “Gang affiliation reported” subcategory under the “External threats to UAC” category in the Non-Emergency Significant Incident Report (SIR) and recommended that the new subcategory be removed. 
a. The commenter explained that disclosures of gang encounters are already documented under the existing subcategory of “Threats related to crime or organized crime” and the term “gang” is generally understood to be synonymous with “criminal organization.” The commented noted that the lack of distinction between what should be reported under the “Gang affiliation reported” subcategory and the “Threats related to crime or organized crime” subcategory will lead confusion, redundancies, and inefficiencies, in violation of the Paperwork Reduction Act.
b. The commenter stated that the proposed subcategory lacks context and could lead to misrepresentation of a child’s experience with gangs, including their victimization by them. The commenter explained that gangs often use tactics to coerce, lure, or groom children into affiliating with their criminal organizations. The commenter further explained that the lack of distinction between willful criminal participation in gang activity and victimization by gangs open the door for incorrect and prejudicial attributions of criminality and culpability onto children, which could elicit unfavorable judgement and biased treatment of children and prevent them from receiving appropriate therapeutic supports, placement, or the relief from removal for which they are legally eligible.
c. The commenter expressed concern that the label of “gang affiliation” could be used by ORR and other government agencies, including law enforcement, in ways that are adverse to the child’s best interests. The commenter further noted that children who disclose a history of gang coercion, exploitation and threats of harm should be supported with mental healthcare, legal, and material support to prevent further exploitation; however, the lack on contextualization in the form may instead result in children’s placement in secure settings, being denied release to sponsors or programs, jeopardize their legal claims for protection, and risk their safety.
ORR Response: ORR thanks the commenter for sharing their concerns. 
a. ORR acknowledges that the new subcategory could overlap with the existing subcategory for  “Threats related to crime or organized crime.” After further consideration, ORR decided to make the following changes to improve clarity:
· For reports of possible gang affiliation before entering ORR care – Moved the new gang affiliation subcategory to the Historical Disclosure (which is used to document incidents occurring before the child enters ORR custody) as a standalone category. This category will be used when a report is received that the child may be affiliated with a gang but the child has not expressly acted as a representative of a gang in a manner that presents a danger to self or others while in ORR custody.
· For reports of gang-related activity in ORR care – Add a subcategory in the Non-Emergency SIR, under the “Child Behavioral Concerns That Threaten Safety” category, titled “Alleged gang-related behavioral concern that threatens safety” to be used when a report is received that the child may have expressly acted as a representative of a gang in a manner that presents a danger to self or others.
b. ORR explains that its incident reporting forms are not meant to be read and understood solely by looking at the selected categories/subcategories alone. The forms contain multiple other fields that provide additional information about the incident. For example, any known details about the reported gang affiliation, such as the reason why it is believed the child may be affiliated with a gang, whether the child was coerced, lured, or exploited by a gang, and level of willful criminal participation in gang activity, will be documented in the form’s “description of incident” textbox. 
In addition, UAC Policy Guide Section 5.8 Reporting Child-Level and Program-Level Events clearly states that unless otherwise stated, information may not be fully verified, and that incident reports are not intended to provide a complete context (such as trauma, other incidents) of the incident described or of the child’s experience in home country, journey, or time in care.
ORR is also obligated under Pub. L. 119-21 to examine children who are 12 years of age or older, including examination of UAC, for gang-related tattoos and other gang-markings. Therefore, ORR must have a means to meaningfully collect this information and provide relevant alerts to the proper officials within ORR’s system. See Pub. L. 119-21, section 87001(b)(3).
Nonetheless, ORR acknowledges the possibility that if viewed without additional context the subcategory could be misinterpreted as confirmation that gang affiliation has been verified. Therefore, ORR renamed the subcategory “Alleged gang affiliation reported.”
c. ORR clarifies that the purpose of the new subcategory is not to label children, but rather to ensure that possible gang affiliation is elevated so that appropriate action can be taken to assess danger to self or others and ensure the child is provided with appropriate therapeutic services and support to prevent further exploitation. 
While ORR does consider danger to self or others when determining placement for a child, ORR’s Foundational Rule has strict criteria that must be met to consider placement a child in a restrictive setting, none of which include gang affiliation (45 CFR 410.1105). In addition, the Rule requires placement in a restrictive setting to be based on clear and convincing evidence (i.e., the conclusion is highly and substantially more likely to be true than untrue) documented in the child’s case file.  See also the note in (b) above regarding Pub. L. 119-21 section 87001(b)(3). 
Finally, ORR notes that under the Saravia Settlement Agreement (Saravia v. Barr et al, No. 3:17-cv-03615 (N.D. Cal.)) children previously in ORR custody, released to a sponsor, and rereferred at least partially based on gang affiliation or involvement cannot be placed in a restrictive setting based solely on the alleged gang affiliation or involvement; are granted a Saravia hearing in front of an immigration judge; and generally must be released to their previous sponsor within three days of a successful hearing (see UAC Policy Guide Sections 1.3.6, 1.4.8, 2.8.7, and 3.3.19).

2. One commenter, a child advocacy organization, recommended that ORR keep information collected in any of the proposed forms confidential and not shared with other agencies without the child’s voluntary and informed consent. The commenter stated that ORR has an obligation to protect and keep private children’s information, particularly when disclosure of that information could be used against the children. 
The commenter expressed particular concern that disclosing perceived gang affiliation to law enforcement agencies would place children as young as 14 years old at risk given the administration’s current use of the Alien Enemies Act. The commenter urged ORR to eliminate information sharing with the Department of Homeland Security (DHS) and Department of Justice through these forms and other mechanisms, and instead adopt policies to protect children’s information in all personal records, including disclosures to case managers, clinicians, and any other ORR or provider staff, from DHS’ access.
ORR Response: ORR thanks the commenter for sharing their concerns. ORR must share certain information with third parties to comply with its statutory mandates, provide appropriate services to children in its custody, ensure the safety of children and the safety of others, and comply with other legal requirements. ORR has a System of Records Notice (89 FR 100500) in place that outlines who information may be shared with and for what purpose. ORR also has policies in place to protect the privacy and confidentiality of children’s information and limit information sharing (see UAC Policy Guide Section 5.9 Protecting the Privacy and Confidentiality of UAC Information and Section 5.10 Information Sharing). Children are informed of the limits to the confidentiality of information they share while in ORR custody as well as the types of information and entities to which such information must be disclosed by the care provider and ORR for the safety of the child or for the safety of others. In addition, Section 5.10.2 Limits to Sharing Information with DHS and EOIR places limits on the type of information that may be shared with DHS and the Executive Office for Immigration Review (EOIR). ORR declines the commenter’s recommendation to revise these policies.
 
3. One commenter, a nonprofit organization, flagged the deletion of two fields from the Program-Level Event Report:
· Internal Investigation? and
· Results/Findings of Investigation.
The commenter also flagged the addition of the Office of the Inspector General (OIG) as an investigative entity to which ORR should report program-level events. The commenter concluded that, based on these changes, OIG is tasked with the responsibility for conducting investigations into incident reports at ORR facilities.
ORR Response:  This comment appears to address the underlying investigation policies and  not the information collection itself. Nevertheless, ORR clarifies that the two removed fields the commenter mentions were no longer needed since ORR made updates to the Reporting section of the form that will allow users to document all types of investigations that could take place for a program-level event. ORR further clarifies that the addition of an area to document OIG investigations in the Reporting section does not task OIG with investigating all incidents at ORR facilities. It just providers a space for users to document whether the event was reported to OIG and provide an explanation. Whether a program-level event is reported to an investigative agency, such as OIG, and whether that agency choses to conduct an investigation depends upon the type of incident.
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