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July 24th, 2025

Office of Management and Budget
Office of Federal Procurement Policy
Department of Defense 
General Services Administration
National Aeronautics and Space Administration

Electronic Submission via www.reginfo.gov/​public/​do/​PRAMain 
Reference: OMB Control No. 9000-0136; Commercial Acquisitions 

Re: Percipient.ai Comments on Revisions to FAR 52.212-3, Offeror Representations and Certifications—Commercial Products and Commercial Services:[footnoteRef:1] [1:  This document contains no business-proprietary or confidential information. Its contents may be reused without attribution and it is approved for public dissemination.] 


Pecipient.ai is a U.S. venture backed Silicon Valley based software company that builds the Mirage intelligence analysis platform as a commercially licensed software product. Mirage accelerates human understanding from ground, air and space based visual intelligence streams, in live and historic data, to provide a level of Constant Integrated Awareness for the most important missions on earth. Mirage software is open, integration-ready and completely secure. It is in operational use on our nation’s most sensitive intelligence and national security fabrics, and in the commercial markets by leading brands like MGM.  Mirage’s patented platform emerged from seven years of meticulous venture backed development by the nation’s leading vision scientists to ensure it is the first of its kind AI-enabled intelligence platform, with breakthrough capabilities that build trust. Its emphasis on human + machine team design can help customers understand the world more precisely and decisively. Despite extraordinary powerful (and commercially licensable) capabilities, percipient.ai continues to discover U.S. Government agency software development programs spending hundreds of millions of dollars to develop similar or legacy computer vision solutions without access to the latest breakthroughs or scientific expertise necessary to build an equivalent government solution. These decisions flagrantly violate the Federal Acquisition Streamlining Act (“FASA”) and the President’s Executive Orders.
This response outlines specific recommendations that the Administration can take to ensure that in addition to the agencies’ obligations to follow FASA, federal contractors likewise comply with that statute’s requirements and President Trump’s recent Executive Orders. Ultimately, the U.S. Government agency heads must be held accountable for any circumvention of the law under their watch—but these recommendations will make it much harder for natural collusion to occur between an agency that wants to develop rather than buy, and a Prime driven by its profit motives to share that desire. 
Recommendation: Like the highly successful Anti-DEI EO, amend FAR 12.301 to 1) require prime defense contractors to explicitly certify that their compliance with FASA obligations is material—while 2) preemptively addressing the Federal Circuit’s ongoing en banc case in Percipient.ai v. United States, No. 23-1970. Rather than wait for that Court to decide whether commercial product offerors have standing to enforce FASA under 28 U.S.C. 1491(b)(1) in the Court of Federal Claims (“COFC”), this Administration should preemptively clarify that they do. These two clarifications would make agencies and prime contractors alike take their existing obligations under FASA more seriously. 

Why This Change Matters: As President Trump announced (and Palantir’s July 10 comment emphasized), this Administration must redouble its efforts to reinvigorate FASA. See, e.g., Ensuring Commercial, Cost-Effective Solutions in Federal Contracts. As the President explained, certain prime contractors have “evaded statutory preferences and abused the Federal contracting framework” by evading their responsibilities under the statute. Worse, the President’s own Department of Justice is litigating against a broad reading of FASA even as the President touts its importance. The en banc Federal Circuit is currently deciding whether commercial product offerors (putative subcontractors) that have suffered direct harm from violations of the law have standing to enforce the statute’s requirements in the COFC. While that standing is apparent from existing law, rewrites to the FAR could preempt any possibility of anti-commercial caselaw from the Federal Circuit by explicitly spelling out what is already apparent from FASA and affirmatively apply it to any prime contractor responsible for maximizing commercial product procurement.


This Administration’s pioneering idea to force changes in corporate DEI policies by threatening qui tam suits could be adapted to solve all these problems. See Ending Illegal Discrimination and Restoring Merit-Based Opportunity. The FAR proposals discussed below will reduce fraud, waste, and abuse without increasing regulatory burdens. Instead, they clarify existing law on subcontractor standing and simply ask prime contractors to essentially check a box confirming that they have complied with FASA. 

These tweaks would maximize compliance with the law and cause prime contractors to self-police, especially if commercial offerors have standing to sue. Importantly, neither these changes or percipient.ai’s case would open the floodgates to lawsuits against the government itself. Putative subcontractors could only sue if they are directly harmed by the U.S. Government’s or prime contractors’ failure to follow the law and (in the case of bid protests) if they have raised their claim with the contracting officer first. See 28 U.S.C. §1491(a)(2); see also Columbus Regional Hospital v. United States, 990 F.3d 1130, 1345 (Fed. Cir. 2021). In any event, successful qui tam suits against prime contractors, paid for in part by private lawyers, could recoup treble damages for the government. That would offset the fraud, waste, and abuse caused by wrongful uses of noncommercial items (without disrupting lawful procurements). The Federal Circuit’s ruling to grant standing to commercial offerors under 28 U.S.C. 1491(b)(1) will ensure that Agencies may be held accountable; these changes will ensure the their prime contractors are as well.

Proposed Clauses: For simplicity’s sake, percipient.ai has organized the recommended FAR clauses into their own notional sections (e.g., 52.212-6). Alternatively, these recommended clauses could slot into existing FAR clauses, including 52.212-3. Insert into the FAR:

12.301(g)(1) Contracting officers shall include the clause at 52.212-6 in every contract (or task order or delivery order) for the procurement of products other than commercial products or services other than commercial services.

(2) Contracting officers shall include the clause at 52.212-6 with its Alternate I in every contract (or task order or delivery order) in an amount in excess of $5,000,000 for the procurement of products other than commercial products or services other than commercial services for or on behalf of the Department of Defense.

(3) Contracting officers shall include the clause at 52.212-6 with its Alternate II in every contract (or task order or delivery order) for the procurement of products other than commercial products or services other than commercial services for or on behalf of the Department of Defense except as enumerated in 12.301(g)(2).

(4) In accordance with 41 U.S.C. 3307, the clause at 52.212-6 and its Alternates I and II are required to implement provisions of law or executive orders applicable to the acquisition of commercial products or commercial services.

*	*	*

52.212-6 Materiality of Commercial Products and Commercial Services Determination.

As prescribed in 12.301(g)(1), insert the following clause:

MATERIALITY OF COMMERCIAL PRODUCTS AND COMMERCIAL SERVICES DETERMINATION ([MONTH] 2025)

(a) Certification. The contractor certifies that it has determined the maximum practicable extent to which it and its subcontractors at all levels can incorporate commercial services, commercial products, or nondevelopmental items other than commercial products as components of items supplied to the agency, and that it has incorporated those components to the maximum extent practicable, in accordance with 41 U.S.C. 3307(c)(2). 

(b) Materiality. The contractor agrees that its certification is material to the government’s payment decisions for the purposes of 31 U.S.C. 3729(b)(4).

(c) Enforceability. Suppliers of commercial services, commercial products, or nondevelopmental items other than commercial products shall be entitled to enforce the contractor’s compliance with the requirement specified in 41 U.S.C. 3307(c)(2) to incorporate such commercial services, commercial products, and nondevelopmental items.

(d) Flowdown. The contractor shall insert this clause, including this paragraph (d), in all subcontracts at any tier for items supplied to the agency.

(End of clause)

Alternate I ([MONTH] 2025) As prescribed in 12.301(g)(2), substitute the following clause:

MATERIALITY OF COMMERCIAL PRODUCTS AND COMMERCIAL SERVICES DETERMINATION AND MARKET RESEARCH ([MONTH] 2025)

(a) Certification. The contractor certifies that, in accordance with 10 U.S.C. 3453(c)(5), it has determined through market research the maximum practicable extent to which it and its subcontractors at all levels can incorporate commercial services, commercial products, or nondevelopmental items other than commercial products as components of items supplied to the agency, and that it has incorporated those components to the maximum extent practicable, in accordance with 10 U.S.C. 3453(b)(2). 

(b) Materiality. The contractor agrees that its certification is material to the government’s payment decisions for the purposes of 31 U.S.C. 3729(b)(4).

(c) Enforceability. Suppliers of commercial services, commercial products, or nondevelopmental items other than commercial products shall be entitled to enforce the contractor’s compliance with the requirement specified in 10 U.S.C. 3453(b)(2) to incorporate such commercial services, commercial products, and nondevelopmental items, and the requirement in 10 U.S.C. 3453(c)(5) to conduct market research.

(d) Flowdown. The contractor shall insert the following clause in all subcontracts at any tier for items supplied to the agency:

MATERIALITY OF COMMERCIAL PRODUCTS AND COMMERCIAL SERVICES DETERMINATION ([MONTH] 2025)

(a) Certification. The contractor certifies that it has determined the maximum practicable extent to which it and its subcontractors at all levels can incorporate commercial services, commercial products, or nondevelopmental items other than commercial products as components of items supplied to the agency, and that it has incorporated those components to the maximum extent practicable, in accordance with 10 U.S.C. 3453(b)(2). 

(b) Materiality. The contractor agrees that its certification is material to the government’s payment decisions for the purposes of 31 U.S.C. 3729(b)(4).

(c) Enforceability. Suppliers of commercial services, commercial products, or nondevelopmental items other than commercial products shall be entitled to enforce the contractor’s compliance with the requirement specified in 10 U.S.C. 3453(b)(2) to incorporate such commercial services, commercial products, and nondevelopmental items.

(d) Flowdown. The contractor shall insert this clause, including this paragraph (d), in all subcontracts at any tier for items supplied to the agency.

(End of clause)

Alternate II ([MONTH] 2025) As prescribed in 12.301(g)(2), substitute the following clause:

MATERIALITY OF COMMERCIAL PRODUCTS AND COMMERCIAL SERVICES DETERMINATION ([MONTH] 2025)

(a) Certification. The contractor certifies that it has determined the maximum practicable extent to which it and its subcontractors at all levels can incorporate commercial services, commercial products, or nondevelopmental items other than commercial products as components of items supplied to the agency, and that it has incorporated those components to the maximum extent practicable, in accordance with 10 U.S.C. 3453(b)(2). 

(b) Materiality. The contractor agrees that its certification is material to the government’s payment decisions for the purposes of 31 U.S.C. 3729(b)(4).

(c) Enforceability. Suppliers of commercial services, commercial products, or nondevelopmental items other than commercial products shall be entitled to enforce the contractor’s compliance with the requirement specified in 10 U.S.C. 3453(b)(2) to incorporate such commercial services, commercial products, and nondevelopmental items.

(d) Flowdown. The contractor shall insert this clause, including this paragraph (d), in all subcontracts at any tier for items supplied to the agency.

(End of clause)
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